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2  Balpli  Barry,  etc.  vs. 

In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  Civ  1102  Phx. 

EALPH  BARRY  as  Trustee  in  Bankiniptcy  of 
Central  Auto  Supply  Company,  a  Corporation, 
Bankrupt, 

Plaintiff, 
vs. 

LAWRENCE  WAREHOUSE  COMPANY,  a  Cor- 
poration, and  THE  VALLEY  NATIONAL 
BANK  OF  PHOENIX,  a  National  Banking 
Association, 

Defendants. 

COMPLAINT 

(Action  to  avoid  illegal  transfer  of  person- 
alty and  to  recover  possession — jurisdiction 
asserted  under  Section  70  of  the  Bankruptcy 
Act;  11  U.  S.  C.  Chap.  7,  Sec.  110) 

Plaintiff  alleges: 

I. 

Central  Auto  Supply  Company  is  a  corporation 
duly  organized  and  existing  under  the  laws  of  the 
State  of  Arizona.  On  July  22,  1947,  said  Central 
Auto  Su])i)ly  Company  was  duly  adjudicated  a 
bankrui)t  in  and  by  this  court.  Tliereafter  plaintiff, 
Ralph  Barry,  was  duly  ajipointed  as  trustee  of  said 
baiikiii])t  and  its  estate,  and  he  duly  qualified  as 
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such  and  is  now  the  duly  qualified  and  acting  trus- 
tee in  bankruptcy  of  said  bankrupt  corporation  and 
its  estate.  He  has  been  duly  authorized  by  the 
Referee  in  Bankruptcy,  to  whom  said  bankruptcy 
proceeding  was  duly  referred,  to  bring  and  prose- 
cute this  action.  Defendant  Lawrence  Warehouse 
Company  is  a  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  State  of  California  and 
duly  licensed  to  transact  business  within  the  State 
of  Arizona.  Defendant  The  Valley  National  Bank 
of  Phoenix  is  a  national  banking  association  duly! 
organized  and  existing  under  the  laws  of  the  United 
States  of  America  and  having  its  principal  place 
of  business  at  Phoenix  in  the  State  of  Arizona. 

II. 

At  all  times  herein  mentioned,  to  and  until  its 
adjudication  as  a  bankrupt  as  aforesaid,  said  Cen- 
tral Auto  SujDply  Company  was  engaged  in  business 
as  a  merchant  and  maintained  its  place  of  business 
at  601-603  East  Adams  Street  in  Phoenix,  Maricopa 
County,  Arizona.  At  all  such  times  said  Central 
Auto  Supply  Company  was  the  owner  of  a  stock  of 
goods,  wares  and  merchandise  which  it  kept  and 
maintained  at  its  place  of  business  aforesaid  and 
daily  exposed  the  same  to  sale  in  x)arcels  in  the 
regular  course  of  its  merchandise  business  afore- 
said. 

III. 

For  the  purpose  of  attempting  to  create  a  lien 
upon,  or  transfer  of  interest  in,  said  entire  stock 
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of  goods,  wares  and  merchandise,  in  violation  of 
the  provisions  of  Section  62-522  of  the  Arizona 
Code  of  1939,  the  said  Lawrence  Warehouse  Com- 
pany did,  prior  to  the  adjudication  of  said  Central 
Auto  Supply  Company  as  a  bankrupt  as  aforesaid, 
issue  to  said  Central  Auto  Supply  Company  certain 
documents  in  the  form  of  warehouse  receipts, 
wherein  and  whereby  said  Lawrence  Warehouse 
Company  recited  that  said  stock  of  goods,  wares 
and  merchandise  was  held  by  it  in  storage  for  said 
Central  Auto  Supply  Company,  and  said  Central 
Auto  Supply  Company  did  assign  and  deliver  said 
so-called  warehouse  receipts  to  said  The  Valley 
National  Bank  of  Phoenix  as  attempted  security 
for  loans  by  said  Bank  made  to  said  Central  Auto 
Supply  Company.  At  all  times  thereafter,  to  and 
until  its  adjudication  in  bankruptcy  as  aforesaid, 
said  Central  Auto  Supply  Company  remained  in 
the  actual  and  physical  possession  of  said  goods, 
wares  and  merchandise  and  had  the  actual  control 
and  merchandising  and  sale  thereof  and  did  actually 
make  daily  sales  therefrom. 

IV. 

At  or  shortly  subsequent  to  said  adjudication  in 
bankruptcy,  said  The  Valley  National  Bank  of 
Phoenix  and  said  Lawrence  Warehouse  Company 
j)laced  locks  upon  the  place  of  business  of  said  Cen- 
tral Auto  Supply  C()m])any  hereinbefore  referred 
to  and  caused  the  same  to  be  locked,  and  tlu^y  liave 
at  all  times  since  refused  to  permit  the  j)laintiff  to 
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liave  the  actual  or  physical  possession  of  said  goods, 
wares  and  merchandise  or  any  part  thereof,  al- 
though plaintiff  is  vested  with  the  title  thereto  and 
the  right  of  possession  thereof  under  Section  70  of 
the  Act  of  Congress  relating  to  bankruptcy,  as 
amended. 

V. 

The  actual  value  of  said  goods,  wares  and  mer- 
chandise is,  as  plaintiff  is  informed  and  believes 
and  therefore  alleges,  the  sum  of  forty-three  thou- 
sand dollars. 

Wherefore,  plaintiff  demands  judgment: 

1.  Adjudging  that  said  defendants  are  not,  nor 
is  either  of  them,  entitled  to  the  possession  of  said 
properties  in  whole  or  in  part  and  directing  the 
delivery  of  such  properties  to  this  plaintiff,  or,  in 
the  alternative,  if  said  properties  cannot  be  so  de- 
livered by  said  defendants  that  plaintiff  recover 
the  value  thereof,  to  wit  the  sum  of  forty-three 
thousand  dollars,  from  the  defendants  and  each  of 
them; 

2.  For  plaintiff's  costs  herein  incurred; 

3.  For  such  other  and  further  relief  as  the  court 
shall  find  proper  in  the  premises. 

DAVID  E.  WILSON, 
ALLAN  K.  PERRY, 

Attorneys  for  Plaintiff. 
By  /s/  ALLAN  K.  PERRY. 

[Endorsed]  :     Filed  September  9,  1947. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 

Comes  now,  Lawrence  Warehouse  Company,  and 
answering  the  Complaint  herein  on  file,  admits, 
denies  and  alleges  as  follows,  to  wit: 

I. 

Admits  the  allegations  of  paragraph  I  of  plain- 
tiff's complaint. 

II. 

Answering  paragraph  II,  this  answering  defend- 
ant admits  that  to  and  until  the  adjudication  of 
Central  Auto  Supply  Company,  in  bankruptcy,  said 
company  was  engaged  in  business  as  a  merchant 
and  maintained  a  place  of  business  at  601-3  East 
Adams  Street,  in  Phoenix,  Arizona.  Except  for  such 
admission,  this  defendant  denies,  each  and  every, 
all  and  singular  the  allegations  of  said  para- 
graph II. 

III. 

Answering  paragraph  III,  this  answering  defend- 
ant alleges  that  long  prior  to  the  adjudication  of 
Central  Auto  Supply  Company,  as  a  bankrupt,  said 
Central  Auto  Supply  Company  transferred  to 
Lawrence  Warehouse  Company  certain  goods,  wares 
and  merchandise  and  that  said  Lawrence  Ware- 
house Company  took  the  same  into  its  possession 
and  placed  the  same  in  its  own  premises,  which 
premises  and  goods  were  at  that  time  and  at  all 
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times  thereafter  under  the  sole  and  exclusive  con- 
trol of  employees  of  Lawrence  Warehouse  Com- 
pany; that  at  the  time  that  said  Central  Auto 
Supply  Company  delivered  said  goods  to  Lawrence 
Warehouse  Company  and  at  the  request  of  said 
Central  Auto  Supply  Company,  Lawrence  Ware- 
house Company  issued  its  non-negotiable  warehouse 
receipts  in  accordance  with  jthe  imiform  Warehouse 
Receipts  Act  of  the  State  of  Arizona  to  defendant, 
The  Valley  National  Bank  of  Phoenix,  and  there- 
after and  at  all  times  to  and  including  the  date 
hereof,  Lawrence  Warehouse  Company  has  retained 
the  exclusive  and  absolute  possession  of  said  goods, 
wares  and  merchandise,  subject  to  the  written  order 
of  The  Valley  National  Bank  of  Phoenix. 

Further  answering  said  paragraph  III,  this  an- 
swering defendant  denies  that  said  transfer  was  in 
violation  of  the  provisions  of  Section  62-522  of  the 
Arizona  Code  of  1939,  or  to  any  law  or  any  section 
of  said  code,  and  denies  that  prior  to  the  adjudi- 
cation of  said  Central  Auto  Supply  Company,  as 
a  bankrupt,  or  at  any  other  time,  it  issued  to  said 
Central  Auto  Supply  Company  certain  documents 
in  the  form  of  warehouse  receipts  or  in  any  other 
form,  wherein  and  whereby  said  Lawrence  Ware- 
house Company  recited  that  said  stock  of  goods, 
wares  and  merchandise  were  held  by  it  in  storage 
for  said  Central  Auto  Supply  Company,  and  fur- 
ther denies  that  said  Central  Auto  Supply  Com- 
pany did  assign  and  deliver  said  so-called  ware- 
house receipts  to  The  Valley  National  Bank  of 
Phoenix,  or  any  other  person  or  persons,  and  fur- 
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thcr  denies  that  at  all  times  thereafter,  or  at  all, 
after  the  date  of  the  delivery  of  said  goods,  wares 
and  merchandise  to  Lawrence  Warehouse  Company- 
said  Central  Auto  Supply  Company,  or  any  other 
person  or  persons,  except  Lawrence  Warehouse 
Company  remained  in  actual  or  physical  possession 
of  said  goods,  wares  and  merchandise  or  had  the 
actual  control  or  merchandising  or  sale  thereof,  or 
did  actually  make  daily  sales  therefrom,  except  that 
this  answering  defendant  alleges  that  from  time  to 
time  upon  written  instructions  of  defendants.  The 
Valley  National  Bank  of  Phoenix,  and  in  accord- 
ance with  the  Warehouse  Receipts  Act,  and  the 
w^arehouse  receipts  issued  to  said  Bank,  this  an- 
swering defendant  delivered  from  the  warehouse 
certain  designated  and  described  merchandise. 

IV. 

Denies  each  and  every,  all  and  singular,  the  alle- 
gations of  paragraph  IV  of  plaintiff's  complaint, 
except  only  that  this  defendant  admits  that  it  has 
refused  to  jDermit  plaintiff  to  have  the  actual  or 
physical  possession  of  the  goods,  wares  and  mer- 
chandise, or  any  part  thereof  now  stored  in  the 
warehouse  of  Lawrence  Warehouse  Company;  and 
in  this  respect  this  defendant  further  alleges  that  at 
all  times  since  it  acquired  the  premises  u])on  which 
it  maintains  the  warehouse  for  the  storage  of  the 
goods,  wares  and  merchandise  herein  involved,  it 
has  maintained  and  now  does  maintain  the  sole  and 
exclusive  i)ossession  of  said  premises  and  said  goods 
and  has  kept  and  now  does  keep  the  said  premises 
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locked  with  its  own  locks  to  which  only  its  otvti 
employees  have  had  keys,  and  that  at  all  times  when 
said  employee  or  employees  of  defendant,  Lawrence 
Warehouse  Company,  were  and  are  not  present  said 
I^remises  have  remained  and  now  remain  locked 
with  said  locks. 

V. 

This  answering  defendant  has  no  information  or 
belief  sufficient  to  enable  it  to  answer  the  allega- 
tions of  paragraph  V  of  plaintiff's  complaint,  and 
basing  its  denial  upon  such  lack  of  information  and 
belief,  denies  each  and  every,  all  and  singular,  said 
allegations. 

Wherefore,  defendant  prays  judgment  that  plain- 
tiff's complaint  be  dismissed  hence;  that  defendant 
have  judgment  for  its  cost  of  suit  herein  incurred, 
and  for  such  other  and  further  relief  as  to  this 
court  may  seem  meet  and  proper  in  the  premises. 

FENNEMORE,  CEAIG, 
ALLEN  &  BLEDSOE, 
By  /s/  WALTER  E.  CRAIG. 

WILLIAMSON  &  WALLACE, 
By  /s/  WILLIAM  R.  RAY. 

State  of  California 
County  of  Los  Angeles — ss. 

E.  C.  Yuille,  being  duly  sworn,  deposes  and  says : 

That  he  is  an  officer,  to  wit,  the  Vice-President 

of  Lawrence  Warehouse  Company,  a  corporation, 
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defendant  named  in  the  foregoing  Answer  to  Com- 
plaint, and  as  such  officer  of  said  corporation  makes 
this  verification  for  and  on  its  behalf;  that  he  has 
read  said  Answer  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  owti  knowledge,  except 
as  to  the  matters  which  are  therein  stated  upon 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

/s/  E.  C.  YUILLE. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1947. 

[Seal]        /s/  FLORENCE  LEWENTHAL, 
Notary  Public  in  and  for  the  City  and  County  of 
Los  Angeles,  State  of  California. 

My  Commission  Expires  Dec.  5, 1949. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  October  15,  1947. 
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ANSWER  OF  DEFENDANT,  THE  VALLEY 
NATIONAL  BANK  OF  PHOENIX 

Comes  Now  the  defendant,  The  Valley  National 
Bank  of  Phoenix,  a  national  banking  association, 
and  for  its  answer  to  i)laintiff's  complaint,  admits, 
denies  and  alleges  as  follows: 

I. 

Said  defendant  admits  the  allegations  contained 
in  i)aragraph  I  of  plaintiff's  complaint. 

IL 

In  answer  to   Paragi'a])h   II  of  plaintiff's  com- 
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plaint,  this  defendant  admits  that  Central  Auto 
Supply  Company  ^Yas  engaged  in  business  as  a 
merchant  and  maintained  a  place  of  business  at 
601-603  East  Adams  Street,  in  the  City  of  Phoenix, 
Maricopa  County,  Arizona.  Except  for  such  ad- 
mission, this  defendant  denies  each  and  every  alle- 
gation contained  in  paragraph  II. 

III. 

This  defendant  denies  each  and  every  allega- 
tion contained  in  paragraph  III  of  plaintiff's  com- 
plaint, and  in  this  connection  alleges  as  follows: 
that  prior  to  its  incorporation  under  the  laws  of 
the  State  of  Arizona  Central  Auto  Supply  Company 
was  a  co-partnership,  doing  business  in  the  City  of 
Phoenix,  Maricopa  County,  Arizona,  under  the  name 
and  Style  of  Central  Auto  Supply;  that  Central 
Auto  Supply  Company,  a  corporation,  succeeded 
to  the  interest  of  said  co-partnership;  that  the 
defendant,  Lawrence  Warehouse  Company,  is  en- 
gaged in  the  business  of  field  w^arehousing  and  in 
the  course  of  its  business  said  Lawrence  Ware- 
house Company  entered  into  a  certain  agreement 
with  the  Central  Auto  Supply,  and  upon  organiza- 
tion of  the  corporation.  Central  Auto  Supply  Com- 
pany, said  Lawrence  Warehouse  Company  entered 
into  a  further  agreement  with  said  corporation, 
under  the  terms  of  which  said  Lawrence  Ware- 
house Company  leased  certain  premises  at  601  East 
Adams  Street,  in  the  City  of  Phoenix,  Arizona, 
and  took  possession  of  said  premises  pursuant  to 
the  terms  of  said  lease  and  at  all  times  mentioned 


12  IialpJi  Barrij,  etc.  vs. 

in  plaintiff's  complaint,  said  Lawrence  Warehouse 
Company  was,  and  now  is,  in  the  possession  of  the 
said  premises. 

That  this  defendant,  The  Valley  National  Bank 
of  Phoenix,  said  Lawrence  Warehouse  Company, 
and  said  Central  Auto  .Supply,  a  co-partnership, 
entered  into  a  certain  pledge  and  warehouse  agree- 
ment, under  the  terms  of  which  certain  goods, 
wares  and  merchandise  were  placed  in  the  sole  and 
exclusive  possession  of  said  Lawrence  AYarehouse 
Company  and  stored  on  the  premises  held  by  it 
under  said  lease.  That  pursuant  to  the  terms  of 
said  agreement  and  the  instructions  of  said  Cen- 
tral Auto  Supply,  certain  warehouse  receipts  were 
issued,  pursuant  to  the  Warehouse  Receipt  Act 
of  the  State  of  Arizona,  in  Section  52-801  et  seq., 
Arizona  Code  1939,  to  The  Valley  National  Bank 
of  Phoenix. 

That  after  the  organization  of  said  corporation, 
said  agreement  between  this  defendant,  said  Law- 
rence Warehouse  Company  and  said  Central  Auto 
Supply  was  extended  by  agreement  of  all  of  said 
parties  to  said  Central  Auto  Supply  Company,  a 
corporation,  w^hich  had  succeeded  to  all  of  the  ])rop- 
erty,  interest  and  business  of  said  Central  Auto 
Su])])ly,  a  former  co-])artnership. 

'i'liat  at  all  times  herein  mentioned,  the  goods, 
wares  and  merchandise,  the  possession  of  which  is 
claimed  by  the  plaintiff  in  his  complaint,  have  been 
in  the  actual  and  exclusive  ])hysical  possession  and 
control  of  said  Lawrence  Warehouse  Company, 
and  this  defendant,  The  Valley  National  Bank  of 
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Phoenix,  has  held  warehouse  receipts  issued  by 
said  Lawrence  Warehouse  Company  to  this  defend- 
ant for  all  of  the  goods,  wares  and  merchandise 
stored  in  said  warehouse.  That  this  defendant 
now  owns  and  holds  warehouse  receipts  No.  69891 
to  No.  69900,  both  inclusive,  No.  72851  to  No.  72859, 
both  inclusive,  and  No.  72861,  No.  72862,  No.  72864 
and  No.  72865;  that  all  of  said  warehouse  receipts 
were  issued  to  this  defendant  for  monies  actually 
loaned  to  said  Central  Auto  Supply  or  said  Central 
Auto   Supply  Company,  a  corporation. 

The  amount  now  owed  to  this  defendant  by  said 
Central  Auto  Supply  Company,  a  corporation,  on 
July  21,  1947,  was  Thirty-one  Thousand  One  Hun- 
dred Fifty-five  and  84/100  Dollars  ($31,155.84), 
which  amount  has  since  been  reduced  to  the  sum 
of  Thirty  thousand  Eight  Hundred  Thirty-five  and 
33/100  Dollars  ($30,835.33)  by  the  payment  to  this 
defendant,  by  the  receiver  of  said  Central  Auto 
Supply  Company,  a  corporation,  of  the  sum  of 
One  Hmidred  Ninety-two  and  20/100  ($192.20),  for 
which  merchandise,  upon  the  instructions  of  this 
defendant,  was  released  from  said  warehouse  and 
delivered  to  said  receiver. 

IV. 

Annswering  paragraph  IV  of  plaintiff's  com- 
plaint, this  defendant  denies  each  and  every  allega- 
tion therein  contained,  and  in  this  connection  al- 
leges that  the  goods,  wares  and  merchandise  re- 
ferred to  in  plaintiff's  complaint  were  in  the  pos- 
session of  the  defendant,  Lawrence  Warehouse 
Company,  long  prior  to  the  bankruptcy  of  Central 
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Auto  Sujjply  Company,  a  corporation,  and  at  all 
times  since  the  first  taking  possession  thereof  by  the 
said  Lawrence  Wareliouse  Company  as  a  ware- 
houseman, and  said  warehouseman  has  made  no 
delivery  of  any  thereof  to  any  person  whomsoever, 
exce^jt  upon  the  order  of  this  defendant,  as  the 
holder  of  warehouse  receipts  issued  on  said  goods, 
wares  and  merchandise;  that  this  defendant  is  in- 
formed and  believes  and  upon  such  information 
and  belief  states  that  on  August  30,  1947,  there  was 
due  and  owing  from  said  Central  Auto  Su])ply 
Company,  a  corporation,  to  said  warehouseman  the 
sum  of  Two  Thousand  One  Hundred  Ninety  Seven 
and  71/100  Dollars  ($2,197.71)  for  services  ren- 
dered in  the  storing  and  warehousing  of  said  goods, 
wares  and  merchandise. 

V. 

This  defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
averments  of  paragraph  V  of  plaintiff's  complaint. 
Wherefore,  this  defendant  prays  judgment  that 
plaintiff  take  nothing  by  his  complaint  and  that  this 
defendant  have  and  recover  its  costs. 

GUST,  ROSENFELD, 

DIVELBESS,  ROBINETT 
&  LINTON, 
By  /s/  J.  L.  GUST, 
Attorneys  for  Defendant,  The  Valley  National  Bank 
of  Phoenix. 

Receipt  of  Copy  attached. 

[Endorsed]:     Filed  October  15,  1947. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 

Thursday,  March  17,  1949 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

This  case  come  on  regularly  for  trial  this  day. 
The  plaintiff,  Ralph  Barry,  is  present  in  person 
with  his  counsel,  Allan  K.  Perry,  Esq.  Walter 
Craig,  Esq.  appears  as  counsel  for  the  defendant, 
Lawrence  Warehouse  Company.  John  L.  Gust, 
Esq.,  appears  as  counsel  for  the  defendant.  Valley 
National  Bank.     On  motion  of  Walter  Craig,  Esq., 

It  Is  Ordered  that  William  R.  Ray  be  and  he  is 
admitted  to  practice  specially  in  this  case  as  asso- 
ciate counsel  for  the  defendant,  Lawrence  Ware- 
house Company.  Louis  L.  Billar  is  present  as 
official  reporter. 

Both  sides  announce  ready  for  trial. 

Plaintiff's  Case: 

Robert  E.  Ker sting  is  now  duly  sworn  and  exam- 
ined on  behalf  of  the  plaintiff. 

The  following  plaintiff's  exhibits  are  now  ad- 
mitted in  evidence : 

Exhibit  1,  Field  Warehouse  Lease. 

Exhibit  2,  Deposition  of  Harry  Stock. 

Exhibit  3,  Deposition  of  C.  D.  Cadot. 

Exhibit  4,  Deposition  of  Paul  S.  Godber. 


16  Ralph  Barry,  etc.  vs. 

Exliihit  5,  Deposition  of  J.  C.  Baldwin. 

Exliibit  6,  Deposition  of  E.  E.  Tolfree. 

Exliibit  7,  Deposition  of  F.  A.  Warburton,  Jr. 

Exhibit  8,  Deposition  of  M.  Blackburn. 

Exhibit  9,  Deposition  of  David  Shapiro. 

Exhibit  10,  Deposition  of  F.  C.  Westphal. 

Whereupon  the  plaintiff  rests. 

Walter  Craig,  Esq.,  now  moves  for  judgment  for 
the  defendants  due  to  plaintiff's  failure  to  prove 
allegations  of  plaintiff's  complaint. 

It  Is  Ordered  that  said  Motion  be  and  it  is  denied. 

Defendants'  Case: 

Defendant,  Lawrence  Warehouse  Company's  Ex- 
hibit D,  Deposition  of  C.  W.  Saxon,  is  now  admitted 
in  evidence. 

Harold  A.  Mitchell  is  now  duly  sworn  and  exam- 
ined on  behalf  of  the  defendants. 

Defendant,  Lawrence  Warehouse  Company's  Ex- 
hibit A,  10  photographs,  is  now  admitted  in  evi- 
dence. 

And  thereupon,  at  the  hour  of  12:05  o'clock  ]).m., 
It  Is  Ordered  that  the  further  trial  of  this  case  be 
continued  until  1:30  o'clock  p.m.,  this  date,  to  whi<di 
time  the  parties  and  respective  counsel  are  excused. 

Subsequently,  at  the  hour  of  1:30  o'clock   p.m., 
the  parties  and  their  respective  counsel  being  ])res- 
ent  pursuant  to  recess,  further  proceedings  of  trial 
are  had  as  foHows: 
Defendauls'  Case  (Continued: 

Harold  A.  Mitclicll,  heretofore  sworn,  is  now  re- 
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called  and  further  examined  on  behalf  of  the  de- 
fendants. 

Defendant,  Lawrence  Warehouse  Company's  Ex- 
hibit E,  Warehouse  receipt,  is  now  admitted  in 
evidence. 

Defendant,  Lawrence  Warehouse  Company's  Ex- 
hibit F,  Delivery  form,  is  now  admitted  in  evidence. 

William  H.  Miller  is  now  duly  sworn  and  exam- 
ined on  behalf  of  the  defendants. 

Austin  K.  Wildman  is  now  duly  sworn  and 
examined  on  behalf  of  the  defendants. 

William  J.  Riley  is  now  duly  sworn  and  exam- 
ined on  behalf  of  the  defendants. 

Whereupon,  the  Defendants  rest. 

Both  sides  rest. 

It  Is  Ordered  that  the  plaintiff  be  allowed  20 
days  in  which  to  file  opening  brief,  and  that  the 
defendant  be  allowed  10  days  thereafter  in  which 
to  file  answering  brief. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 
Wednesday,  October  5,  1949 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

It  Is  Ordered  that  the  record  show  this  case  is 
now  submitted  and  taken  under  advisement. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 

Thursday,  November  3,  1949 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

This  case  having  been  submitted  and  taken  under 
advisement. 

It  Is  Ordered  that  the  defendants  have  judgment 
herein. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY 

Thursday,  February  23,  1950 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

It  Is  Ordered  that  the  Plaintiff's  Motion  for  New 
Trial  be  and  it  is  denied. 

[Docketed]:    Feb.  23,  1950. 


[Titlo  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  JUDGMENT 

The  above-entitled  matter  having  come  on  for  trial 
before  the  Court  March  17, 1949,  the  plaintiff  a])poar- 
ing  in  person  and  by  his  counsel,  David  E.  Wilson 
and  Allan  K.  Perry;  and  the  defendant  Lawrence 
Warehouse    Com])any,    a    corporation,    having    a])- 
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peared  by  its  counsel,  Messrs.  Fennemore,  Craig, 
Allen  and  Bledsoe  and  William  R.  Ray;  and  the 
defendant  Valley  National  Bank,  Phoenix,  a  na- 
tional banking  association,  having  appeared  by  its 
counsel,  Messrs.  Gust,  Rosenfeld,  Divelbess,  Robi- 
nette  &  Linton;  and  evidence  having  been  intro- 
duced by  all  parties  to  said  action;  and  the  matter 
having  been  submitted  to  the  Court  and  memoran- 
dum briefs  having  been  filed  by  all  parties,  and  the 
Court  being  fully  advised  in  the  premises,  finds  as 
follows : 

Findings  Of  Fact 

I. 

Long  prior  to  filing  its  petition  in  bankruptcy 
Central  Auto  Supply  Company  transferred  to 
Lawrence  Warehouse  Company  for  deposit  certain 
goods,  wares  and  merchandise. 

II. 

Said  goods,  wares  and  merchandise  were  de- 
posited in  the  field  warehouse  of  Lawrence  Ware- 
house Company  theretofore  leased  by  it  from 
Central  Auto  Supply  Company,  and  remained  in 
the  possession  and  control  of  the  said  Lawrence 
Warehouse  Company  thereafter. 

III. 

At  the  time  said  goods,  wares  and  merchandise 
were  deposited  with  the  said  Lawrence  Warehouse 
Company,  that  company  issued  certain  uniform 
non-negotiable  warehouse  receipts  at  the  direction 
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of  the  dejjositor,  Central  Auto  Supply  Company 
and  in  favov  of  the  Valley  National  Bank,  Phoenix, 
a  national  banking  association. 

IV. 

Said  uniform  non-negotiable  warehouse  receipts 
were  held  by  said  bank  as  security  for  a  loan  in 
favor  of  Central  Auto  Sui)ply  Company. 

V. 

Said  transactions  were  in  conformity  with  tlie 
usual  commercial  practice  known  as  field  ware- 
housing. 

Conclusions  Of  Law 

I. 

The  field  warehouse  lease  between  Central  Auto 
Supply  Company  as  lessor,  and  Lawrence  Ware- 
house Company  as  lessee,  dated  July  30,  1946,  was 
a  valid  existing  contract  betw^een  the  parties  thereto. 
The  field  warehouse  storage  agreement  dated  July 
26,  1946,  was  a  valid  existing  contract  between  the 
parties  thereto.  The  pledge  and  warehousing 
agreement  dated  July  30,  1946,  was  a  valid  existing 
contract  between  the  parties  thereto.  The  field 
warehouse  lease  dated  March  17,  1947,  was  a  valid 
existing  contract  between  the  parties  thereto.  The 
field  warehouse  storage  agreement  dated  May  23, 
1947,  was  a  valid  existing  contract  between  the 
parties  thereto.  The  pledge  and  warehousing  agree- 
ment dated  March  17,  1947,  was  a  valid  existing 
contract  between  the  parties  thereto. 
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11. 

The  non-negotiable  warehouse  receipts  issued  by 
Lawrence  AVarehouse  Company  at  the  direction 
of  the  depositor,  Central  Auto  Supply  Company, 
in  favor  of  the  Valley  National  Bank,  Phoenix,  a 
national  banking  association,  were  valid  warehouse 
receipts  within  the  Arizona  Uniform  Warehouse 
Receipts  Act,  being  Sections  52-801  through  52-849, 
Arizona  Code  1939. 

III. 

The  pledge  of  the  non-negotiable  warehouse  re- 
ceipts and  the  pledge  of  such  goods,  wares  and 
merchandise  deposited  with  Law^rence  Warehouse 
Company  as  warehousemen  in  favor  of  the  Valley 
National  Bank,  Phoenix,  as  security  for  a  loan  to 
the  Central  Auto  Supply  Company,  was  a  valid 
pledge  as  betw^een  the  parties  thereto  and  as  against 
the  plaintiff  herein  as  trustee  in  bankruptcy  of  the 
Central  Auto  Supply  Company  and  as  against  third 
parties,  general  creditors  or  otherwise. 

Wherefore,  It  Is  Ordered,  Adjudged  and  Decreed 
that  plaintiff  take  nothing  by  his  complaint,  and  de- 
fendants, and  each  of  them,  have  their  costs  herein 
expended. 
.  Dated:     January  17,  1950. 

/s/  DAVE  W.  LING, 
Judge. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  December  13,  1949. 
[Endorsed] :     Filed   and  Docketed   January   17, 
1950. 


22  Bal})]!  Barry,  etc.  vs. 

[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  OBJECTIONS  TO  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 
PROPOSED  BY  DEFENDANTS. 

I. 

The  plaintiff  objects  to  the  defendants'  proposed 
finding  of  fact  number  I,  for  the  reason  that  there 
is  no  evidence  to  support  the  same. 

II. 

The  plaintiff  objects  to  the  defendant's  proposed 
finding  of  fact  number  II,  for  the  reason  that  there 
is  no  evidence  to  support  the  same. 

III. 

The  plaintiff  objects  to  the  defendants'  proposed 
finding  of  fact  number  III,  for  the  reason  that  there 
is  no  evidence  to  support  the  same. 

IV. 

'I'he  ])laintiff  objects  to  the  defendants'  proposed 
finding  of  fact  number  IV,  for  the  reason  that  there 
is  no  evidence  to  sujDport  the  same. 

V. 

The  j)laintiff  objects  to  the  defendants'  ])ro])osed 
finding  of  fact  number  V,  for  the  reason  that  there 
is  no  evidence  to  support  the  same. 

VI. 

'I'lic  ])1aintiff  o])jects  to  the  defendants'  proposed 
conclusion  of  law  number  I,  for  the  reason  that  the 


Lawrence  Warehouse  Company.  23 

same  is  contrary  to  the  law  applicable  to  the  factual 
situation  by  the  evidence  presented. 

VII. 

The  plaintiff  objects  to  the  defendants'  proposed 
conclusion  of  law  number  II,  for  the  reason  that  the 
same  is  contrary  to  the  law  applicable  to  the  factual 
situation  by  the   evidence  presented. 

VIII. 

The  plaintiff  objects  to  the  defendants'  proposed 
conclusion  of  law  number  III,  for  the  reason  that 
the  same  is  contrary  to  the  law  applicable  to  the 
factual  situation  by  the  evidence  presented. 

IX. 
Based  upon  the  admissions  of  the  parties  and  the 
evidence  adduced  at  the  trial,  plaintiff  is  entitled 
to  the  following  findings   of  fact   and  he   hereby 
requests  the  court  to  make  and  enter  the  same : 

1.  Central  Auto  Supply  Company  is  a  corpora- 
tion, duly  organized  and  existing  under  the  laws 
of  the  State  of  Arizona.  On  July  22,  1947,  said 
Central  Auto  Supply  Company  was  duly  adjudi- 
cated a  bankrupt  in  and  by  this  court.  Thereafter 
plaintiff  Ralph  Barry  was  duly  appointed  as  trustee 
of  said  bankrupt  and  its  estate,  and  he  duly  quali- 
fied as  such  and  is  now  the  duly  qualified  and  acting 
trustee  in  bankruptcy  of  said  bankrupt  corporation 
and  its  estate.  He  has  been  duly  authorized  by  the 
Referee  in  Bankruptcy,  to  whom  said  bankruptcy 
proceeding  was  duly  referred,  to  bring  and  prose- 


24  Ralph  Barry,  etc.  vs. 

cute  this  action.  Defendant  Lawrence  Warehouse 
Company  is  a  corporation  duly  organized  and  exist- 
ing mider  the  laws  of  the  State  of  California  and 
duly  licensed  to  transact  business  within  the  State 
of  Arizona.  Defendant  The  Valley  National  Bank 
of  Phoenix  is  a  national  banking  association,  duly 
organized  and  existing  under  the  laws  of  the  United 
States  of  America  and  having  its  principal  place 
of  business  at  Phoenix,  within  the  State  of  Arizona. 

2.  At  all  times  here  material,  to  and  until  its 
adjudication  as  a  bankrupt  as  aforesaid,  said  Cen- 
tral Auto  Supply  Company  was  engaged  in  busi- 
ness as  a  merchant,  and  maintained  its  place  of 
business  at  601-603  East  Adams  Street,  in  Phoenix, 
Maricopa  County,  Arizona.  At  all  such  times  said 
Central  Auto  Supply  Company  was  the  owner  of  a 
stock  of  goods,  wares  and  merchandise,  which  it 
kept  and  maintained  at  its  place  of  business  afore- 
said, and  daily  exposed  the  same  to  sale  in  parcels 
in  the  regular  course  of  its  merchandise  business 
aforesaid. 

3.  For  the  purpose  of  attempting  to  create  a 
lien  upon  or  transfer  of  interest  in  said  entire  stock 
of  goods,  wares  and  merchandise,  in  violation  of 
the  provisions  of  section  62-522  of  the  Arizona  Code 
of  1939,  said  Lawrence  Warehouse  Company  did, 
prior  to  the  adjudication  of  said  Central  Auto 
Sup])ly  Company  as  a  bankrupt  as  aforesaid,  issue 
to  said  The  Valley  National  Bank  of  Phoenix  cer- 
tain documents  in  the  form  of  non-negotiable  ware- 
house receii)ts,  wherein  and  whereby  said  Lawrence 
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Warehouse  Comi3any  recited  that  said  stock  of 
goods,  wares  and  merchandise  was  held  by  it  in 
storage  for  said  The  Valley  National  Bank  of 
Phoenix  as  attempted  security  for  loans  made  by 
said  The  Valley  National  Bank  of  Phoenix  to  said 
Central  Auto  Supply  Company. 

4.  At  all  times  thereafter,  to  and  until  its  ad- 
judication in  bankrupt<?y  as  aforesaid,  said  Central 
Auto  Supply  Company  remained  in  the  actual  and 
physical  possession  of  said  goods,  wares  and  mer- 
chandise, and  had  the  actual  control  and  merchan- 
dising and  sale  thereof  and  did  actually  make  daily 
sales  therefrom. 

5.  The  amount  owing  by  Central  Auto  Supply 
Company  to  The  Valley  National  Bank  of  Phoenix, 
as  of  the  day  of  the  date  of  its  adjudication  in  bank- 
ruptcy herein,  was  thirty-one  thousand  one  hundred 
fifty-five  and  84/100  dollars,  which  was  reduced  by 
the  sum  of  one  hundred  ninety-two  and  20/100 
dollars  by  the  payment  to  said  bank  by  the  receiver 
of  said  Central  Auto  Supply  Company  of  said  sum 
of  one  hundred  ninety-two  and  20/100  dollars  leav- 
ing a  balance  ovdng  by  said  bankrupt  corporation 
to  said  bank  of  thirty  thousand  eight  hundred 
thirty-five  and  53/100  dollars. 

X. 

Based  upon  the  admissions  of  the  parties  and  the 
evidence  adduced  at  the  trial,  the  court  should  make 
and  enter  the  following  conclusions  of  law: 

1.  The  court  has  jurisdiction  over  the  parties 
and  of  the  subject  matter,  under  the  provisions  of 
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Section  70  of  the  Bankruptcy  Act,  11  U.S.C.  Chap- 
ter 7,  section  110. 

2.  The  entire  scheme  of  "field  warehousing,"  as 
disclosed  by  the  record,  is  contrary  to  and  violative 
of  the  provisions  of  section  62-522  of  the  Arizona 
Code  of  1939;  and  the  lien  or  pledge  of  merchan- 
dise contemplated  by  such  scheme  is  void  as  to  gen- 
eral creditors  of  the  bankrupt. 

3.  The  })laintiif  herein,  as  trustee  in  bankruptcy 
of  Central  Auto  Supply  Company,  represents  in 
this  action  the  general  creditors  of  the  bankrupt. 

4.  Section  62-522  of  the  Arizona  Code  of  1939 
was  not  repealed  or  modified,  in  whole  or  in  part, 
by  implication  or  otherwise,  by  the  adoption  of  the 
uniform  warehouse  receipt  act  in  Arizona. 

5.  The  defendants  are  not,  nor  is  either  of  them, 
entitled  to  the  i^ossession  of  the  stock  of  goods, 
wares  and  merchandise,  in  whole  or  in  ])art. 

6.  The  plaintiff  is  vested  with  the  title  to  said 
stock  of  goods,  wares  and  merchandise,  and  the 
whole  thereof,  and  the  right  of  possession  thereof, 
under  the  provisions  of  Section  70  of  the  Act  of 
Congress  Relating  to  Bankruptcy,  as  amended. 

7.  Plaintiff  is  entitled  to  judgment,  as  prayed 
in  his  complaint. 

DAVID  E.  WILSON, 
ALLAN  K.  PERRY, 

Attx3rneys  for  Plaintiff. 
By  /s/  ALLAN  K.  PERRY. 

[Endorsed]:     Filed  December  16,  1949. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MOTION  FOR  NEW  TRIAL 

Plaintiff  moves  the  court  to  vacate  the  judgment 
rendered  January  17,  1950,  in  the  above-numbered 
and  entitled  action,  and  to  grant  a  new  trial  of  said 
cause,  for  the  following  reasons  and  upon  the  fol- 
lowing ground: 

1.  The  judgment  rendered  is  not  justified  by  the 
evidence  and  is  contrary  to  law. 

2.  The  court  has  not  made  adequate  findings  of 
fact  upon  the  issues  presented  by  the  pleadings. 

3.  The  findings  of  fact  proposed  by  the  de- 
fendant Lawrence  Warehouse  Company  and  signed 
by  the  District  Judge  do  not  warrant  the  conclu- 
sions of  law  so  made  and  signed  and  do  not  support 
the  judgment. 

4.  For  all  of  the  reasons  set  forth  in  the  "Plain- 
tiff's Objections  to  Findings  of  Fact  and  Conclu- 
sions of  Law  Proposed  by  Defendants,"  filed  herein 
December  16,  1949,  which  is  hereby  referred  to  and 
by  such  reference  incorporated  into  and  made  a 
part  of  this  motion  for  new  trial. 

DAVID  E.  WILSON, 
ALLAN  K.  PERRY, 

Attorneys  for  Plaintiff. 
By  /s/  ALLAN  K.  PERRY. 
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Memorandum  of  Points  and  Authorities  Relied 
Upon  in  Support  of  the  Foregoing  Motion 

In  support  of  the  foregoing  motion,  the  plaintiff 
relies  upon  the  arginnent  and  authorities  contained 
in  the  "Brief  on  Behalf  of  the  Plaintiff,"  hereto- 
fore filed  herein  and  by  reference  made  a  part 
hereof. 

[Endorsed]:     Filed  January  19,  1950. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  plaintiff  above 
named  hereby  appeals  to  the  L'nited  States  Court 
of  Appeals  for  the  Ninth  Circuit,  from  the  judg- 
ment of  the  United  States  District  Court  for  the 
District  of  Arizona,  rendered  and  entered  January 
17,  1950,  and  from  the  whole  of  said  judgment,  and 
from  the  order  of  said  District  Court  entered  Feb- 
ruary 23,  1950,  denying  the  ^plaintiff's  motion  for 
new  trial. 

/s/  ALLAN  K.  PERRY, 

Attorney  for  Plaintiff. 

[Endorsed] :    Filed  Februaiy  27,  1950. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
PLAINTIFF  INTENDS  TO  RELY  UPON 
HIS  APPEAL 

The  plaintiff  above  named,  who,  concurrently 
with  the  filing  of  this  statement,  has  perfected  an 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  from  the  judgment  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
rendered  January  17,  1950,  and  the  order  of  said 
District  Court  denying  said  plaintiff's  motion  for 
new  trial  entered  February  23,  1950,  intends  to 
rely  upon  the  following  points  upon  his  appeal  to 
the  United  States  Court  of  Appeals,  viz: 

1.  The  judgment  rendered  is  not  justified  by  the 
evidence  and  is  contrary  to  law. 

2.  The  District  Court  failed  to  make  adequate 
findings  of  fact  upon  the  issues  presented  by  the 
pleadings. 

3.  The  findings  of  fact  proposed  by  the  defend- 
ant Lawrence  Warehouse  Company  and  signed  by 
the  District  Judge  do  not  warrant  the  conclusions 
of  law  so  made  and  signed  and  do  not  support  the 
judgment. 

4.  There  is  no  evidence  to  support  finding  of  fact 
No.  I  as  settled  by  the  District  Judge. 

5.  There  is  no  evidence  to  support  finding  of  fact 
No.  II  as  settled  by  the  District  Judge. 

6.  There  is  no  evidence  to  support  finding  of  fact 
No.  Ill  as  settled  by  the  District  Judge. 
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7.  There  is  no  evidence  to  support  finding  of  fact 
No.  IV  as  settled  by  the  District  Judge. 

8.  There  is  no  evidence  to  supi^ort  finding  of  fact 
No.  V  as  settled  by  the  District  Judge. 

9.  The  District  Court's  conclusion  of  law  No.  I 
is  contrary  to  the  law  applicable  to  the  factual  sit- 
uation presented  by  the  evidence. 

10.  The  District  Court's  conclusion  of  law  No. 

II  is  contrary  to  the  law  applicable  to  the  factual 
situation  presented  by  the  evidence. 

11.  The  District  Court's  conclusion  of  law  No. 

III  is  contrary  to  the  law  applicable  to  the  factual 
situation  presented  by  the  evidence. 

12.  Based  upon  the  admissions  of  the  parties  and 
the  evidence  adduced  at  the  trial,  the  plaintiff  is 
entitled  to  the  following  findings  of  fact,  and  the 
District  Court  erred  in  refusing  to  make  such 
findings : 

(a)  Central  Auto  Supply  Company  is  a  cor- 
poration, duly  organized  and  existing  under  the 
laws  of  the  State  of  Arizona.  On  July  22,  1947,  said 
Central  Auto  Supply  Company  was  duly  adjudi- 
cated a  bankrupt  in  and  by  this  court.  Thereafter 
plaintiff  Ralph  Bariy  was  duly  appointed  as  trustee 
of  said  bankrupt  and  its  estate,  and  he  duly  quali- 
fied as  such  and  is  now  the  duly  qualified  and  acting 
trustee  in  Ijankruptcy  of  said  ])ankrupt  corporation 
and  its  estate.  He  has  been  duly  authorized  by  the 
Referee  in  Bankruptcy,  to  whom  said  bankruptcy 
proceeding  was  duly  refeiTed,  to  bring  and  prose- 
cute this  action.  Defendant  Lawrence  Warehouse 
Company  is  a  corporation  duly  organized  and  exist- 
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ing  under  the  laws  of  the  State  of  California  and 
duly  licensed  to  transact  business  within  the  State 
of  Arizona.  Defendant  The  Valley  National  Bank 
of  Phoenix  is  a  national  banking  association,  duly 
organized  and  existing  under  the  laws  of  the  United 
States  of  America  and  having  its  principal  place 
of  business  at  Phoenix,  within  the  State  of  Arizona. 

(b)  At  all  times  here  material,  to  and  until  its 
adjudication  as  a  bankrupt  as  aforesaid,  said  Cen- 
tral Auto  Supply  Company  was  engaged  in  business 
as  a  merchant,  and  maintained  its  place  of  business 
at  601-603  East  Adams  Street,  in  Phoenix,  Mari- 
copa County,  Arizona.  At  all  such  times  said  Cen- 
tral Auto  Supply  Company  was  the  owner  of  a 
stock  of  goods,  wares  and  merchandise,  which  it 
kept  and  maintained  at  its  place  of  business  afore- 
said, and  daily  exposed  the  same  to  sale  in  parcels 
in  the  regular  course  of  its  merchandise  business 
aforesaid. 

(c)  For  the  purpose  of  attempting  to  create  a 
lien  upon  or  transfer  of  interest  in  said  entire  stock 
of  goods,  wares  and  merchandise,  in  violation  of  the 
provisions  of  section  62-522  of  the  Arizona  Code  of 
1939,  said  Lawrence  Warehouse  Company  did,  prior 
to  the  adjudication  of  said  Central  Auto  Supply 
Company  as  a  bankrupt  as  aforesaid,  issue  to  said 
The  Valley  National  Bank  of  Phoenix  certain  docu- 
ments in  the  form  of  non-negotiable  warehouse 
receipts,  wherein  and  whereby  said  Lawrence  Ware- 
bouse  Company  recited  that  said  stock  of  goods, 
wares  and  merchandise  was  held  by  it  in  storage 
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for  said  The  Valley  National  Bank  of  Phoenix  as 
attempted  security  for  loans  made  by  said  The  Val- 
ley National  Bank  of  Phoenix  to  said  Central  Auto 
Supply  Company. 

(d)  At  all  times  thereafter,  to  and  until  its  ad- 
judication in  bankruptcy  as  aforesaid,  said  Central 
Auto  Supply  Company  remained  in  the  actual  and 
physical  possession  of  said  goods,  wares  and  mer- 
chandise, and  had  the  actual  control  and  merchan- 
dising and  sale  thereof  and  did  actually  make  daily 
sales  therefrom. 

(e)  The  amount  owing  by  Central  xVuto  Supply 
ComjDany  to  The  Valley  National  Bank  of  Phoenix, 
as  of  the  day  of  the  date  of  its  adjudication  in 
bankruptcy  herein,  was  thirty-one  thousand  one 
hundred  fifty-fiA^e  and  84/100  dollars,  which  was  re- 
duced by  the  sum  of  one  hundred  ninety-two  and 
20/100  dollars  by  the  payment  to  said  bank  by  the 
receiver  of  said  Central  Auto  Supply  Company  of 
said  sum  of  one  hundred  ninety-two  and  20/100  dol- 
lars leaving  a  balance  owing  by  said  bankrupt  cor- 
poration to  said  bank  of  thirty  thousand  eight 
hundred  thirty-five  and  53/100  dollars. 

13.  Based  upon  the  admissions  of  the  parties  and 
the  evidence  adduced  at  the  trial,  the  District  Court 
should  have  made  and  entered  the  following  conclu- 
sions of  law,  and  it  erred  when  it  refused  to  do  so: 

(a)  The  court  has  jurisdiction  over  the  j^arties 
and  of  the  subject  matter,  under  the  provisions  of 
Section  70  of  the  Bankruptcy  Act,  11  U.S.C.  Chap- 
ter 7,  section  110. 
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(b)  The  entire  scheme  of  "field  warehousing," 
as  disclosed  by  the  record,  is  contrary  to  and  viola- 
tive of  the  provisions  of  section  62-522  of  the 
Arizona  Code  of  1939;  and  the  lien  or  pledge  of 
merchandise  contemplated  by  such  scheme  is  void  as 
to  general  creditors  of  the  bankrupt. 

(c)  The  plaintiff  herein,  as  trustee  in  bank- 
ruptcy of  Central  Auto  Supply  Company,  repre- 
sents in  this  action  the  general  creditors  of  the 
bankrupt. 

(d)  Section  62-522  of  the  Arizona  Code  of  1939 
was  not  repealed  or  modified,  in  whole  or  in  part, 
by  implication  or  otherwise,  by  the  adoption  of  the 
uniform  warehouse  receipt  act  in  Arizona. 

(e)  The  defendants  are  not,  nor  is  either  of 
them,  entitled  to  the  possession  of  the  stock  of 
goods,  wares  and  merchandise,  in  whole  or  in  part. 

(f)  The  plaintiff  is  vested  with  the  title  to  said 
stock  of  goods,  wares  and  merchandise,  and  the 
whole  thereof,  and  the  right  of  possession  thereof, 
under  the  provisions  of  Section  70  of  the  Act  of 
Congress  Relating  to  Bankruptcy,  as  amended. 

(g)  Plaintiff  is  entitled  to  judgment,  as  prayed 
in  his  complaint. 

/s/  ALLAN  K.  PERRY, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  February  28,  1950. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF 
CONTENTS  OF  RECORD  ON  APPEAL 

The  plaintiff  above  named  hereby  designates  the 
following  portions  of  the  record  to  be  certified  and 
transmitted  to  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  to  wit: 

1.  Complaint  filed  September  19,  19-17. 

2.  Answer  to  complaint  (Lawrence  AVarehouse 
Company)   filed  October  15,  1947. 

3.  Answer  of  defendant  The  Valley  National 
Bank  of  Phoenix,  filed  October  15,  1947. 

4.  Plaintiff's  Exhibit  No.  1  in  evidence  (leases) 
admitted  and  filed  March  17,  1949. 

5.  Plaintiff's  Exhibit  No.  2  in  evidence  (deposi- 
tion of  Harry  Stack)  admitted  and  filed  March  17, 
1949. 

6.  Plaintiff's  Exhibit  No.  3  in  evidence  (deposi- 
tion of  C.  D.  Cadot)  admitted  and  filed  March  17, 
1949. 

7.  Plaintiff's  Exhibit  No.  4  in  evidence  (deposi- 
tion of  Paul  S.  Godber)  admitted  and  filed  March 
17,  1949. 

8.  Plaintiff's  Exhibit  5  in  evidence  (deposition 
of  J.  C.  Baldwin)  admitted  and  filed  March  17, 
1949. 

9.  Plaintiff's  Exhibit  No.  6  in  evidence  (deposi- 
tion of  E.  R.  Tolfree)  admitted  and  filed  March 
17,  1949. 

10.  Plaintiff's  Exhibit  No.  7  in  evidence  (depo- 
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sition    of    F.    A.    Warburton)    admitted   and   filed 
Marcli  17,  1949. 

11.  Plaintiff's  Exhibit  No.  8  in  evidence  (deposi- 
tion of  M.  Blackburn)  admitted  and  filed  March  17, 
1949. 

12.  Plaintiff's  Exhibit  No.  9  in  evidence  (deposi- 
tion of  David  Shapiro)  admitted  and  filed  March  17, 
1949. 

13.  Plaintiff's  Exhibit  No.  10  in  evidence  (depo- 
sition of  F.  C.  Westphal)  admitted  and  filed  March 
17,  1949. 

14.  Defendant  Lawrence  Warehouse  Company's 
Exhibit  A  in  evidence  (group  of  photographs)  ad- 
mitted and  filed  March  17, 1949. 

15.  Defendant  Lawrence  Warehouse  Company's 
Exhibit  E  in  evidence  (warehouse  receipts)  ad- 
mitted and  filed  March  17, 1949. 

16.  Defendant  Lawrence  Warehouse  Company's 
Exhibit  F  in  evidence  (confirmation  of  delivery 
sheet)  admitted  and  filed  March  17,  1949. 

17.  All  minute  orders  entered  on  or  after  March 
17,  1949. 

18.  Defendant's  proposed  findings  of  fact,  con- 
clusions of  law  and  judgment  filed  December  13, 
1949,  signed  by  trial  judge,  and  refiled  January 
17,  1950. 

19.  Plaintiff's  objections  to  findings  of  fact  and 
conclusions  of  law  proposed  by  defendants,  filed 
December  16,  1949. 

20.  Plaintiff's  motion  for  new  trial,  filed  Janu- 
ary 19,  1950. 
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21.  Reporter's  transcript  filed  February  24,  1950. 

22.  Plaintiff's  notice  of  appeal,  filed  February 
27,  1950. 

23.  Statement  of  points  upon  which  plaintiff  in- 
tends to  rely  upon  his  appeal  filed  February  28, 
1950. 

24.  This  designation. 

/s/  ALLAN  K.  PERRY, 

Attorney  for  Plaintiff. 

[Endorsed]  :     Filed  February  28,  1950. 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  Civ.  1102  Phx. 

RALPH  BARRY  as  Trustee  in  Bankruptcy  of 
Central  Auto  Supply  Company,  a  Corporation, 
Bankrupt, 

Plaintiff, 
vs. 

LAWRENCE  WAREHOUSE  COMPANY,  a  Cor- 
poration, and  THE  VALLEY  NATIONAL 
BANK  OF  PHOENIX,  a  National  Banking 
Association, 

Defendants. 

REPORTER'S  TRANSCRIPT 

The  above-entitled  and  munbered  cause  came  on 
duly  and  regularly  for  hearing  before  the  Honor- 
able Dave  W.  Ling,  Judge,  presiding  in  the  above- 
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entitled  court  at  Phoenix,  Arizona,  without  a  jury, 
commencing  at  the  hour  of  10:00  o'clock,  a.m.,  on 
the  17th  day  of  March,  1949. 

The  plaintiff  was  represented  by  Mr.  Allan  K. 
Perry,  of  Messrs.  Kramer,  Morrison,  Roche  & 
Perry. 

The  defendant,  Lawrence  Warehouse  Company, 
a  corporation,  was  represented  by  Mr.  Walter  E. 
Craig,  of  Messrs.  Fennemore,  Craig,  Allen  &  Bled- 
soe, Phoenix,  Arizona,  and  William  E.  Ray,  of 
Messrs.  Williamson  &  Wallace,  attorneys  at  law  at 
San  Francisco,  California. 

The  defendant,  Valley  National  Bank  of  Phoenix, 
was  represented  by  John  L.  Gust,  of  Messrs.  Gust, 
Rosenfeld,  Divelbess,  Robinette  &  Linton. 

The  following  proceedings  were  had: 

The  Clerk:  Civil  1102,  Phoenix,  Ralph  Barry,  as 
Trustee  in  Bankruptcy  of  Central  Auto  Supply 
Company,  a  corporation,  bankrupt,  plaintiff,  versus 
Lawrence  Warehouse  Company,  a  corporation,  and 
the  Valley  National  Bank  of  Phoenix,  a  national 
banking  association,  defendants,   for  trial. 

Mr.  Perry:     The  plaintiff  is  ready,  your  Honor. 

Mr.  Craig:  The  defendants  are  ready.  If  the 
Court  please,  at  this  time  I'd  like  to  make  an  ad- 
mission for  the  purpose  of  trying  this  case,  Mr. 
William  R.  Ray,  of  Williamson  &  Wallace,  San 
Francisco,  a  member  of  the  California  Bar,  and  he 
has  been  duly  admitted  to  practice  in  the  Ninth 
Circuit  Court  of  Appeals,  and  in  the  District  Courts 
of  California. 
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The  Court:  All  right,  you  may  enter  the  order. 
You  may  proceed. 

Mr.  Perry:     Mr.  Kersting.  [2*] 

ROBERT  E.  KERSTIXG 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Perry : 

Q.     Will  you  state  your  name,  please  ? 

A.     Robert  E.  Kersting. 

Q.     AVhere  do  you  live  ? 

A.     At  1614  West  Thomas  Road,  Phoenix. 

Q.  Are  you  the  President  of  the  Central  xVuto 
Supply  Company,  a  coriDoration  ? 

A.  I  was  for  a  period  of  time  immediately  prior 
to  its  bankruptcy,  yes. 

Q.  Well,  the  coi^oration  is  still  in  existence, 
isn't  it?  A.     De  facto  or  dejure. 

Q.  At  any  event,  you  were  President  of  the  cor- 
poration for  what  period  of  time  prior  to  its  ad- 
judication as  a  bankrupt? 

A.     I  would  say  approximately  seven  months. 

Q.  iVnd  before  that  had  you  had  any  connection 
with  the  Central  Auto  Supply  Company  ? 

A.  I  was  technically  a  partner,  I  guess,  in  the 
prior  partnorshi])  before  tlie  corporation  was 
formed. 

Q.  Will  you  just  give  the  Court  a  brief  history 
of  that?  Originally  it  was  a  coii)oration  by  a  part- 


*  Page     numbering     appearing     at     top     of    page     of    original 
Reporter's  Transcript. 


Lawrence  Warehouse  Company.  39 

(Testimony  of  Robert  E.  Kersting.) 

nership  consisting  of  J.  S.  Holmes  and  W.  L.  Har- 

grave  ?  Is  that  correct  ? 

A.     That  is  correct. 

Q.  Under  what  name  did  you  gentlemen  do 
business  ? 

A.  At  the  time  I  became  associated  with  the 
Company  it  was  called  the  Arizona  Piston  Service, 
and  maintained  a  small  machine  shop  and  auto 
parts  supply  house  at  501  South  Central.  Shortly 
after  that  they  adopted  another  name,  the  Central 
Auto  Supply,  at  some  time,  and  shortly  thereafter 
incorporated  and  moved  to  a  new  building  at  601 
East  Adams. 

Q.  Do  you  recall  about  when  that  w^as  when  you 
incorporated  % 

A.  I  believe  it  was  the  first  part  of  '45,  but  I 
could  not  say  exactly. 

Q.  And  right  at  that  time  or  shortly  thereafter 
you  moved  to  this  new  location  ? 

A.     Close  to  that  period,  yes. 

Q.  And  did  you  maintain  then  the  place  of  busi- 
ness at  601  to  609  East  Adams  Street  up  until  the 
time  of  the  adjudication  in  bankruptcy? 

A.     That  is  correct. 

Mr.  Perry:  Counsel  have  agreed,  if  your 
Honor  [4]  please,  that  there  might  be  introduced 
in  evidence  as  Plaintiff's  Exhibit,  as  one  exhibit, 
a  group  of  warehouse  leases,  pledge  and  warehous- 
ing agreement,  and  a  plat  showing  the  space  leased 
by  the  Central  Auto  Supply  Company  to  the  Law- 
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(Testimony  of  Robert  E.  Kersting.) 
rence  Warehouse  Company,  field  warehouse  storage 
agreement,  and  earlier  documents  between  the  part- 
nership  and  the  Lawrence  Warehouse   Company, 
they  might  go  in  as  one  exhibit. 

The  Court :     Very  well. 

Mr.  Perry :     That  is  correct  ? 

Mr.  Craig:  That  is  correct,  and  I  would  also 
like,  as  a  part  of  the  stipulation,  if  it  is  agreeable 
to  the  Court,  that  the  originals  may  be  removed 
upon  substitution  of  photostatic  copies. 

The  Court:     All  right.  They  may  be  received. 

(Thereupon  the  documents  were  received  and 
marked  as  Plaintiff's  Exhibit  No.  1  in  evi- 
dence.) 


PLAINTIFF'S  EXHIBIT  No.  1 

Lawrence  Warehouse  Company 
Field  Warehouse  Lease 

This  Indenture,  made  in  the  City  of  Phoenix, 
County  of  Maricopa,  and  State  of  Arizona,  this 
17th  day  of  March,  lO-iT,  by  and  between  Central 
Auto  Supply,  Inc.,  a  corporation,  hereinafter  called 
the  lessor,  and  Lawrence  Warehouse  Com})any,  a 
California  corporation,  hereinafter  called  the  lessee ; 

Witnesseth : 

Whereas,  tlie  lessor  is  the  owner  of  the  real  estate, 
together  with  all   improvements  thereon,  situate  in 
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the  City  of  Phoenix,  County  of  Maricopa,  and  state 
of   Arizona,    described   as   follows;   viz.    601   East 
Adams  St.,  Phoenix,  Arizona. 

Now,  Therefore,  the  lessor  hereby  rents,  demises 
and  leases,  and  the  lessee  hereby  hires  and  takes  of 
and  from  the  lessor  that  part  of  the  aforesaid 
premises  described  as  follows,  viz: 

That  certain  storage  space  located  in  the  one  story 
brick  building  situated  at  the  above  address,  said 
storage  space  being  more  particularly  described  as 
follows:  fifty-four  (54')  feet  in  its  greatest  north 
and  south  dimension  and  fifty  (50')  feet  in  its 
greatest  east  and  west  dimension — all  as  shown  out- 
lined in  red  on  plat  marked  Exhibit  A  attached 
hereto  and  made  a  part  hereof. 

with  the  appurtenances,  together  with  the  full  right 
of  ingress  and  egress  to  and  from  said  premises, 
over  and  through  any  other  premises  of  the  lessor, 
to  be  occupied  for  the  conduct  of  a  field  warehouse 
on  a  tenancy  from  month  to  month,  and  until  said 
tenancy  shall  be  terminated  by  a  thirty  (30)  day 
written  notice  given  by  either  party  to  the  other, 
for  the  aggregate  rental  of  One  Dollar  ($1.00),  the 
receipt  of  which  is  hereby  acknowledged;  provided, 
that  no  notice  of  termination  by  lessor  shall  become 
effective  unless  all  warehouse  receipts,  or  other  evi- 
dence of  the  storage,  representing  commodities 
stored  in  or  on  said  premises,  or  any  part  thereof, 
issued   by   lessee   shall   have   been   surrendered   to 
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lessee  and  cancelled,  and  all  charges  of  lessee  due 
or  to  become  due  in  connection  with  the  operation 
of  such  warehouse  shall  have  been  fully  i3aid. 

The  lessor  covenants  and  agrees  that  the  lessee 
may  place  on,  in  or  adjacent  to  said  leased  premises, 
such  signs  and  other  evidences  as  it  may  deem 
necessary  to  indicate  its  possession  of  the  leased 
premises  and  of  the  commodities  stored  therein  or 
thereon,  and  further  that  the  lessee  shall  have  the 
paramount  right  at  all  times  during  the  term  of 
this  lease  to  use  any  facilities  of  the  lessor  for  re- 
ceiving, handling,  weighing,  storing,  caring  for, 
packing,  shipping  and  delivering  any  stored  com- 
modities. 

It  is  expressly  understood  and  agreed  that  the 
lessor  shall  not  have  access  to  the  leased  premises 
or  to  the  commodities  stored  therein  or  thereon, 
provided,  that,  with  the  consent  of  the  lessee,  the 
lessor  may  enter  the  warehouse  conducted  on  said 
premises  and,  mider  the  supervision  of  tlie  lessee, 
deliver  thereto  commodities  for  storage,  })erf()rm 
such  acts  as  are  necessary  in  the  care  and  preserva- 
tion of  the  same  while  stored  and  accept  delivery 
of  commodities  which  are  designated  and  released 
from  storage  by  the  lessee,  and  for  the  further  })ur- 
pose  of  making  repairs  as  hereinafter  provided. 

The  lessor  agrees  with  the  lessee  that  it  will  at  its 
own  cost  and  expense  keep  said  demised  i)remises 
in  good  order  and  repaii-,  and  that  the  lessee  sliall 
not  be  called  u])on  or  recpiired  to  make  any  repairs 
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of  any  kind  or  nature  to,  in  or  about  said  demised 
premises;  and  said  lessor  hereby  covenants  and 
agrees  to  indemnify  lessee  against  any  claim,  ex- 
pense, loss  or  damage  suffered  by  lessee  as  a  result 
of  its  occupancy  of  the  premises  and  against  any 
loss  or  damage  to  commodities  which  may  be  stored 
in  said  premises  by  the  said  lessee;  and  said  lessor 
holds  said  lessee  harmless  from  any  damage  or  loss 
that  may  come  to  any  commodities  stored  in  said 
premises,  irrespective  of  the  nature  or  cause  of  said 
damage  or  loss. 

Charter  reads  Central  Auto  SupjDly,  Inc.,  how- 
ever, the  seal  reads  Central  Auto  Supply. 

Should  the  lessor  violate  any  of  the  terms  or  con- 
ditions of  this  lease,  or  in  any  manner  interfere 
with,  or  make  difficult  the  duties  of  the  agents, 
servants,  or  employees  of  the  lessee;  or  become  in- 
solvent, or  should  the  premises  hereby  leased  be- 
come involved  in  any  manner  in  litigation,  or  should 
the  lessor  or  the  lessee  be  ejected  or  ousted  there- 
from, or  proceedings  be  begun  for  that  purpose ;  or 
should  the  lessee  at  any  time  deem  it  necessary  for 
the  protection  of  its  interests  or  of  the  commodities 
stored,  then  the  lessee  shall  have  the  right  to  re- 
move all  commodities  from  the  premises  herein 
described  to  such  other  place  or  places  as  the  lessee 
may  deem  proper  or  expedient;  and  in  case  of  any 
such  removal  the  lessor  undertakes  and  agrees  to 
pay  the  lessee  all  expenses  of  such  removal  and  of 
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storing  said  commodities  elsewhere  in  addition  to 
any  other  proper  charges  against  said  commodities. 

The  lessor  warrants  and  guarantees  the  peaceful 
possession  of  the  premises  by  the  lessee  and  agrees 
to  indemnify  and  hold  the  lessee  harmless  of  and 
from  any  and  all  claims  and  expenses  incurred  or 
assumed  by  lessee  in  defending  or  maintaining  pos- 
session of  said  premises.  The  lessor  agrees  to  exe- 
cute or  cause  to  be  executed  any  further  agreement 
or  agreements  that  may  be  necessary  to  secure  the 
convenient  use  and  enjoyment  of  the  premises 
hereby  leased  by  the  lessee. 

Said  lessor  further  agrees  with  said  lessee  to  pay 
for  all  gas,  electricity,  light,  heat,  power,  steam, 
water  or  other  utility  supplied  to  or  used  upon  said 
demised  premises  during  the  term  of  this  tenancy. 

The  lessee,  without  the  consent  of  the  lessor,  shall 
not  for  all  or  any  part  of  the  term  herein  granted, 
sublet  the  said  premises  nor  assign  this  lease. 

In  Witness  Whereof,  lessor  has  caused  this  lease 
to  l)e  executed  by  its  proper  corporate  officers  and 
its  corporate  seal  to  l)e  hereunto  affixed,  and  lessee 
has  caused  this  lease  to  be  executed  by  its  proper 
corporate  officers  and  its  corporate  seal  to  be  here- 
unto affixed  the  day  and  year  first  above  written. 
CENTRAL  AUTO  SUPPLY, 
INC., 
Lessor. 

[Seal]  By  /s/  ROBERT  E.  KERSTING, 

President. 
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Attest: 

C.  W.  SAXON, 
Treas. 

LAWRENCE  WAREHOUSE 
COMPANY, 
Lessee. 
[Seal]         /s/  E.  C.  YUILLE, 

Vice-President. 
Attest: 

/s/  F.  C.  HEDGER, 

Assistant  Secretary. 

Assent — Use  If  Lessor  Is  Not  Owner  of 
Within  Described  Premises 

Now  comes  Owner  of  the  property  in  the  fore- 
going lease,  and  hereby  consents  to  the  making  of 
said  lease. 


(Corporation  Form) 
State  of  Arizona 
County  of  Maricopa — ss. 

I,  Ronald  Webster,  Jr.,  a  Notary  Public  in  and 
for  said  County  and  State,  do  hereby  Certify  that 
Robert  E.  Kersting,  personally  known  to  me  to  be 
the  President  of  Central  Auto  Supply,  Inc.,  and 
C.  W.  Saxon  personally  known  to  me  to  be  the 
Treasurer  of  said  corporation,  whose  names  are 
subscribed  to  the  foregoing  instrument,  appeared 
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before  me  this  day  in  person,  and  severally  ac- 
knowledged that  as  such  President  and  Treasurer 
they  signed  and  delivered  the  said  instrument  as 
such  President  and  Treasurer  of  said  corporation, 
and  caused  the  corporate  seal  of  said  corporation 
to  be  affixed  hereto,  pursuant  to  authority  given  by 
the  Board  of  Directors  of  said  corporation,  as  their 
free  and  voluntary  act  and  as  the  free  and  volun- 
taiy  act  and  deed  of  such  corporation,  for  the  uses 
and  purposes  thei'ein  set  forth. 

Given  Under  My  Hand  and  Notarial  Seal  this 
18th  day  of  March,  A.D.  1947. 

[Seal]        /s/  RONALD  WEBSTER,  JR., 

Notary  Public. 
My  Commission  Expires  January  7, 1951. 


EXHIBIT   "A" 
LAIimKHCE  WAREHOUSE  COMPANX 
PHOEMIX,    ARIZONA  WAREHODSE  HO.    21 

f  THIS  SPACE  AE  SHOWN  OOTLINED  IN  RED  ON  THIS  DIAGRAM  IS 

)  TO  LAWRENCE  WAREHOUSE  COMPANY,  WAREHOUSEIUB,    AND  IS  BEING 

CED  AS  PHOENLX,    ARIZONA  WARHiOOSE  NO.    21. 
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Lease 

Modification  of  Pledge  and 
Warehousing  Agreement 

This  Agreement,  made  at  Los  Angeles,  Califor- 
nia, this  17th  day  of  March,  1947,  by  and  between 
Central  Auto  Supply,  Inc.,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Ari- 
zona, having  its  principal  place  of  business  in  the 
City  of  Phoenix,  County  of  Maricopa  and  State  of 
Arizona,  hereinafter  called  the  "Company";  Law- 
rence Warehouse  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  hereinafter  called  the 
"Warehouseman";  and  the  Valley  National  Bank, 
ha\dng  its  principal  place  of  business  in  the  City  of 
Phoenix,  Arizona,  hereinafter  called  the  "Bank." 

Witnesseth : 

Whereas,  the  parties  hereto  entered  into  a  cer- 
tain Pledge  and  Warehousing  Agreement  dated  the 
17th  day  of  March,  1947 ;  and 

Whereas,  it  has  become  necessary  to  change  the 
space  comprising  said  warehouse; 

Now,  Therefore,  in  consideration  of  the  premises, 
the  parties  hereto  covenant  and  agree  as  follows: 

1.  Said  Pledge  and  Warehousing  Agreement  is 
hereby  modified  so  that  the  warehouse  described  in 
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Exhibit  "A"  attached  thereto  shall  consist  of  the 
space  more  particularly  described  in  Exhibit  ''B" 
attached  hereto  and  made  a  part  hereof. 

2.  Except  as  herein  modified  the  said  Pledge 
and  Warehousing  Agreement  is  in  all  respects  con- 
tinued in  full  force  and  effect. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  agreement  to  be  executed  in  quadrupli- 
cate by  their  proper  corjDorate  officers  and  their 
corporate  seals  to  be  hereunto  affixed,  the  day  and 
year  first  above  written. 

CENTRAL  AUTO  SUPPLY, 
INC. 

[Seal]  By  /s/  O.  R.  KERSTING. 

Attest : 

/s/  C.  W.  SAXON. 

LAWRENCE  WAREHOUSE 
COMPANY, 
[Seal]  By  /s/  E.  C.  YUILLE, 

Vice  President. 
Attest : 

/s/  F.  C.  HEDGER, 
Asst.  Secy. 

VALLEY  NATIONAL  BANK, 
[Seal]  By  /s/  W.  MONTGOMERY, 
Vice  President. 
Attest : 

/s/  A.  K.  WILDMAN. 
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Exhibit  B 
That  certain  storage  space  located  in  the  one 
story  brick  building  situated  at  601  East  Adams 
Street,  Phoenix,  Arizona,  said  storage  space  being 
more  particularly  described  as  follows:  fifty-four 
(54')  feet  in  its  greatest  north  and  south  dimen- 
sion and  fifty  (50')  feet  in  its  greatest  east  and 
west  dimension — all  as  shown  outlined  in  red  on 
l)lat  marked  Exhibit  B  attached  hereto  and  made 
a  part  hereof. 


Lawrence  Warehouse  Company 
Pledge    and    Warehousing    Agreement 

This  Agreement,  made  in  Phoenix,  Arizona,  this 
17th  day  of  March,  1947,  by  and  between  Central 
Auto  Supply,  Inc.,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Arizona, 
having  its  principal  place  of  business  in  the  City 
of  Phoenix,  County  of  Maricopa,  and  State  of 
Arizona,  hereinatfer  called  the  ''Company";  Law- 
rence Warehouse  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  hereinafter  called  the 
*' Warehouseman";  and  Valley  National  Bank  of 
Phoenix  having  its  principal  place  of  business  in 
the  City  of  Phoenix,  Arizona,  hereinafter  called 
the  "Bank." 
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Witnesseth : 

Whereas,  the  Company  is  engaged  in  the  auto 
parts  business  and  is  desirous  of  obtaining  credit 
for  the  conduct  of  its  business;  and 

Whereas,  the  Warehouseman  is  engaged  in  a 
general  warehouse  business;  and 

Whereas,  the  Bank  is  engaged  in  a  general  bank- 
ing business  and  is  desirous  of  extending  credit 
to  the  Company,  upon  such  terms  and  conditions, 
and  for  such  time,  and  in  such  amounts,  as  may 
be  required  by  the  Company  and  approved  by  the 
Bank; 

Now,  Therefore,  the  parties  hereto  covenant  and 
agree  as  follows: 

1.  The  Company  agrees  to  deliver  to  the  Ware- 
housman  to  be  held  by  it,  for  the  account  of  the 
Bank,  such  deliveiy  to  be  effective  from  and  after 
the  commencement  of  inventory  taking  as  herein- 
after provided,  all  commodities  listed  on  such  in- 
ventory and  located  in  Warehouseman's  Phoenix, 
Arizona,  Warehouse  No.  21,  as  more  particularly 
described  in  Exhibit  "A"  attached  hereto  and  made 
a  part  hereof,  which  warehouse  is,  or  is  about  to 
be,  leased  by  the  Warehouseman  from  the  Com- 
pany, and  the  Company  agrees  that  all  said  com- 
modities in  said  warehouse  and  all  commodities 
whif'h  niav  tluMvafter  be  delivered  into  said  ware- 
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house  by  the  Company  or  its  agents  during  the  term 
of  this  agreement,  will  be  delivered  to  the  Ware- 
houseman for  the  account  of  the  Bank ;  and  further 
agrees  that  such  delivery  of  commodities  shall  con- 
stitute evidence  conclusive  against  the  Company  of 
the  delivery  of  said  commodities  to  the  Warehouse- 
man for  the  account  of  the  Bank,  and  all  parties 
to  this  contract  agree  that  such  commodities  imme- 
diately upon  delivery  into  said  warehouse  are 
pledged  to  the  Bank  and  become  a  part  of  the 
Bank's  security. 

2.  The  Company  does  hereby  certify  and  guar- 
antee that  it  has  not  delivered  and  will  not  deliver 
to  the  Warehouseman  any  commodities  of  which 
it  was  not  or  is  not  the  legal  owner  at  the  time  of 
such  delivery.  The  Warehouseman  is  hereby  re- 
quested and  authorized  to  issue  in  the  name  of  the 
Bank  from  time  to  time,  a  non-negotiable  ware- 
house receipt,  or  receipts,  for  the  commodities  de- 
livered to  it;  and  the  Company  agrees  to  execute 
such  documents  as  may  be  required  in  the  issuance 
of   such   non-negotiable   warehouse   receipts. 

3.  The  Warehouseman  will  accept  delivery  of 
said  commodities  under  the  following  terms  and 
conditions : 

(a)  The  Warehouseman  agrees  that  during  the 
period  of  this  agreement  it  will  retain  actual  and  ex- 
clusive possession  of  all  said  commodities,  and  will 
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not  permit  or  suffer  the  Company,  or  any  of  its 
agents,  to  have  possession,  either  actual  or  con- 
structive thereof,  it  being  understood  and  agreed, 
however,  that  with  the  consent  of  the  Warehouse- 
man, the  Company  and  its  employees  may  enter 
the  warehouse  space,  and  under  the  sujDcrvision  of 
employees  of  the  Warehouseman,  deliver  thereto 
commodities  for  storage,  perform  such  acts  as  are 
necessary  in  the  care  and  preservation  of  the  same 
while  stored,  and  accept  delivery  of  commodities 
which  are  designated  and  released  from  storage 
by  the  Warehouseman. 

(b)  Delivery  by  the  Warehouseman  of  any  of 
the  said  commodities  as  hereinafter  provided  shall 
constitute  a  complete  discharge  of  any  liability  on 
the  part  of  the  Warehouseman  to  the  Company  and 
the  Bank  as  to  such  conmiodities  delivered. 

(c)  The  Company  agrees  to  hold  the  Ware- 
houseman harmless  from  any  claims,  demands,  suits 
of  any  nature  whatsoever  which  may  be  made  or 
brought  by  reason  of  this  agreement  and  any  acts 
thereunder,  excepting  such  claims  as  may  be  made 
by  the  Company  against  the  Warehouseman  by 
reason  of  its  failure  to  exercise  that  degree  of  care 
ill  the  safekeeping  of  said  commodities  which  a 
reasonably  careful  man  would  exercise  in  regard 
to  similar  conunodities  of  his  own. 

(d)  The  rom])any  agrees  to  pay  the  Warehouse- 
man  as  compensation   for  services  hereunder  the 
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fees  and  other  charges  as  set  forth  and  in  the  man- 
ner provided  in  that  certain  Field  Warehouse  Stor- 
age Agreement  between  Lawrence  Warehouse 
Company  and  Central  Auto  Supply,  Inc.,  dated 
July  26,  1946. 

(e)  It  is  understood  and  agreed  between  the 
parties  hereto  that  the  Warehouseman  shall  in  no 
event  be  obligated  to  deliver  any  of  the  commodi- 
ties covered  by  this  agreement,  until  the  Ware- 
houseman shall  have  been  paid  in  full  outstanding 
and  unpaid  fees  and  other  charges  at  the  time  of 
such  delivery.  It  is  further  understood  and  agreed 
that  any  unpaid  fees  and  other  charges  shall  con- 
stitute a  warehouseman's  lien  against  any  or  all 
of  the  commodities  at  any  time  deposited  and  re- 
maining in  the  warehouse. 

(f)  The  Warehouseman  shall  be  bound  only  by 
its  own  inventories,  warehouse  receipts  and  records. 

(g)  The  Warehouseman  agrees  that  it  will  issue 
a  non-negotiable  warehouse  receipt,  or  receipts,  to 
the  Bank  covering  the  commodities  described  on  the 
original  inventory  to  be  prepared  as  hereinafter 
provided  and  will  thereafter  at  least  once  each 
week,  issue  further  non-negotiable  w^arehouse  re- 
ceipts to  the  Bank  covering  commodities  which  have 
been  delivered  into  said  warehouse  during  the  pre- 
ceding w^eek  and  not  covered  by  a  previously  issued 
warehouse  receipt. 

4.     The  Company  agrees  that  it  will  maintain  dur- 
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ing  the  term  of  this  agreement  such  insurance,  if 
any,  as  is  required  by  the  Bank,  and  will  cause  all 
policies  to  contain  a  clause  making  the  loss,  if  any, 
payable  to  the  Warehouseman  and  to  the  Bank  as 
interest  may  appear,  and  the  Bank  and  the  Ware- 
houseman need  not  carry  such  insurance. 

5.  The  Warehouseman  agrees  that  it  will,  with 
all  convenient  and  reasonable  dispatch,  take  and 
prepare,  in  triplicate,  a  complete  inventory  of  the 
commodities  delivered  to  it,  using  thereon  the  de- 
scription furnished  to  it  by  the  Company  of  said 
commodities.  The  Warehouseman  agrees  to  issue 
to  the  Bank  its  Non-Negotiable  Warehouse  Receipts 
for  all  of  said  commodities  as  shown  on  said  in- 
ventory. 

The  Warehouseman  agrees  to  keep  a  complete 
record  of  additional  commodities  delivered  by  the 
Company  into  the  warehouse  for  the  account  of  the 
Bank,  using  thereon  the  description  furnished  to 
it  by  the  Company  of  said  commodities,  and  at  least 
once  each  week  to  issue  to  the  Bank  its  Non-Nego- 
tiable Warehouse  Receipt  for  all  of  said  commodi- 
ties so  delivered  to  it.  Each  such  Non-Negotiable 
Warehouse  Receipt  shall  bear  the  following  legend: 

This  Warehouse  Receipt  is  issued  to  cover  com- 
modities received  at  the  warehouse  between  .... 
and  .  .  .  .,  both  inclusive,  and  is  subject  to  deliveries 
made  from  the  warehouse  by  the  Warehouseman 
during   the   same   period   under  instructions   from 
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the  Warehouse  Receipt  liolder.     Documents  cover- 
ing commodities  received  and  delivery  orders  cov- 
ering commodities  delivered  are  on  file  at  the  ware- 
house. 

The  Warehouseman  agrees  that  it  will  from  time 
to  time,  upon  request  of  the  Bank,  take  a  complete 
inventory  of  all  commodities  in  storage  in  said 
warehouse  and  will  thereupon  issue  to  the  Bank  a 
new  Non-Negotiable  Warehouse  Receipt  or  Receipts 
showing  the  commodities  on  hand  in  lieu  of  all 
outstanding  Warehouse  Receipts  and  upon  delivery 
thereof  to  and  acceptance  by  the  Bank,  the  Bank 
agrees  to  surrender  simultaneously  to  the  Ware- 
houseman all  then  outstanding  Warehouse  Receipts. 

The  Company  agrees,  that  on  such  form  and  in 
such  manner  as  is  requested  by  the  Warehouse- 
man, it  will  certify  and  guarantee  its  legal  owner- 
ship of  all  of  the  commodities  deposited  with  the 
Warehouseman,  that  the  quality  and  quantity  stated 
on  such  forms  are  correct  and  that  said  commodi- 
ties are  delivered  to  the  Warehouseman  for  ware- 
housing purposes  in  accordance  with  the  terms  of 
written  agreements  executed  by  the  Company.  The 
Warehouseman  shall  not  be  liable  for  any  errors  or 
inaccuracies  in  any  description  furnished  by  the 
Company. 

6.  The  Warehousman  agrees  to  deliver  any  com- 
modities in  its  possession,  represented  by  non-nego- 
tiable warehouse  receipts  or  held  pursuant  to  this 
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agreement,  in  accordance  with  any  Delivery  In- 
structions in  writing,  or  Order  for  Warehouse  Re- 
lease delivered  to  the  Warehouseman  by  the  Bank. 
It  is  mutually  agreed  that  any  Delivery  Instruc- 
tions in  writing  or  Order  for  Warehouse  Release 
received  by  the  Warehouseman  shall  not  give  the 
Company  any  right,  title  or  interest  in  or  to  any 
of  the  commodities  stored  pursuant  to  this  agree- 
ment until  the  actual  delivery  thereof  by  the  Ware- 
houseman to  the  Company. 

7.  It  is  mutually  agreed  that  nothing  herein 
contained  shall  in  any  manner  whatsoever  be  con- 
strued as  a  commitment  on  the  part  of  the  Bank 
to  extend  any  credit  or  to  make  any  loan  or  loans 
to  the  Company,  the  Bank  exj^ressly  reserving  unto 
itself  the  right  to  extend  such  credit  or  make  such 
loans  to  the  Company  as  in  its  absolute  discretion 
it  may  deem  advisable  and  to  terminate  such  credit, 
as  to  any  future  loans,  at  any  time  at  its  option  and 
in  its  sole  discretion,  and  to  proceed  to  the  collec- 
tion of  any  indebtedness  in  accordance  with  any 
collateral  agreement  or  collateral  note  made  by  the 
Company  to  the  Bank. 

8.  It  is  nuitually  agreed  that  all  conunodities  of 
like  descrii)tion  stored  pursuant  to  this  agreement 
may  each  be  warehoused  as  one  general  lot  of  fungi- 
ble goods,  and  that  the  holder  of  a  warehouse  re- 
ceipt shall  ])e  entitled  to  such  portion  of  each  such 
general  lot  as  the  amount  of  each  commodity  rep- 
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resented  by  such  receipt  bears  to  the  whole  of  such 
general  lot  of  such  commodity. 

9.  This  agreement  shall  remain  in  full  force 
and  effect  until  such  time  as  the  Bank  shall  notify 
the  Warehouseman,  in  writing,  that  its  obligations 
as  a  warehouseman  have  been  completely  fulfilled 
and  discharged,  provided,  however,  that  the  Ware- 
houseman shall  have  the  right  to  terminate  and 
cancel  this  agreement  at  any  time  upon  giving 
thirty  (30)  days'  written  notice  to  the  company  and 
the  Bank  if  the  Company  is  in  arrears  in  payment 
of  charges  or  fees  or  is  interfering  with  the  opera- 
tion of  the  warehouse  above  referred  to.  The  ter- 
mination or  cancellation  of  this  agreement  shall  not 
terminate  or  cancel  said  Field  Warehouse  Storage 
Agreement  hereinbefore  referred  to,  nor  the  lia- 
bility of  the  Warehouseman  on  any  Warehouse 
Receipts  outstanding. 

10.  It  is  mutually  agreed  that  this  agreement 
shall  be  construed  in  accordance  with  the  Uniform 
Warehouse  Receipts  Act  of  the  State  in  which  said 
warehouse  is  situate,  and  from  and  after  delivery 
into  the  said  warehouse,  all  commodities  shall  be 
governed  by  and  be  subject  to  the  provisions  of 
said  Act. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  agreement  to  be  executed  in  quadrupli- 
cate by  their  proper  corporate  officers  and  their 


60  Ralph  Barry,  etc.  vs. 

(Testimony  of  Robert  E.  Kersting.) 

Plaintife's  Exliibit  No.  1— (Continued) 
corporate  seals  to  be  hereunto  affixed,  the  day  and 
year  first  above  written. 

CENTRAL  AUTO  SUPPLY, 
INC., 
[Seal]  By/s/  ROBERT  E.  KERSTING, 

President. 
Attest : 

/s/  W.  L.  Hargrove, 
Secretary. 

LAWRENCE  WAREHOUSE 
COMPANY, 

[Seal]  By  /s/  E.  C.  YUILLE, 

Vice-President. 
Attest : 

/s/  F.  C.  HEDGER, 
Assistant  Secretary. 

VALLEY  NATIONAL  BANK 
OP  PHOENIX, 

By  /s/  [Indistinguishable.] 
President. 
Attest: 

/s/  A.  K.  WILDMAN, 
Asst.  Cashier. 

Exhibit  ''A" 

Those  certain  storage  spaces  located  in  that  cer- 
tain brick  and  concrete  building  located  at  601-609 
E.  Adams  St.,  Phoenix,  Maricopa  County,  Arizona ; 
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said  spaces  being  more  particularly  described  as 
follows : 

That  certain  storage  space  located  in  the  main 
portion  of  said  building  said  space  being  fifty-six 
(56')  feet  in  its  greatest  north  and  south  dimension 
and  fifty  (50')  feet  in  its  greatest  east  and  west 
dimension,  and  also 

That  certain  storage  space  located  adjacent  to 
and  immediately  west  of  the  above-described  area 
— this  space  being  twenty-five  (25')  feet  by  nine- 
teen (19')  feet. 
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Lawrence  Warehouse  Company 

Field  Warehouse  Storage  Agreement 

This  Agreement,  made  and  entered  into  at  Phoe- 
nix, Arizona,  this  23rd  day  of  May,  1947,  by  and 
between  Lawrence  Warehouse  Company,  a  Cali- 
fornia corporation,  party  of  the  first  part,  herein- 
after called  "Lawrence"  and  Central  Auto  Supply, 
Inc.,  a  corporation,  party  of  the  second  part,  here- 
inafter called  "The  Depositor,"  in  consideration 
of  the  mutual  covenants  and  agreements  herein- 
after contained, 

Witnesseth : 

1.  The  depositor  hereby  employs  Lawrence  to 
establish  and  operate  all  field  warehouses  required 
in  the  depositor's  business  upon'  the  following 
terms  and  conditions: 

2.  The  depositor  agrees  to  lease,  or  cause  to  be 
leased,  to  Lawrence,  upon  its  form  of  Field  Ware- 
house Lease,  adequate  warehouse  storage  space  for 
all  commodities  to  be  warehoused  so  located  and 
constructed  as  to  secure  the  proper  storing  and 
safety  of  commodities  to  be  warehoused. 

3.  The  depositor  agrees  to  pay  to  Lawrence  for 
conducting  such  field  warehouse  or  warehouses,  and 
for  storing  commodities  therein,  the  following: 


64  Ralph  Barry,  etc.  vs. 

(Testimony  of  Robert  E.  Kersting.) 

Plaintife's  Exhibit  No.  1— (Continued) 

Storage  Charges: 

Auto  Parts  and  Supplies: 

One-tenth  of  one  per  cent  (1/10  of  1%)  of  value 
of  coninioditios  stored  per  calendar  month  or  frac- 
tion thereof.  The  second  party  agrees  to  report 
to  the  first  party  the  values  of  commodities  for 
which  warehouse  receipts  are  issued. 

Location  Charge — Per  Location: 

$250.00  per  year  to  cover  the  cost  of  Fidelity 
bonds  on  warehouse  employees,  regular  examina- 
tions, supplies,  etc.,  payable  upon  the  issuance  of 
the  first  warehouse  receipt  or  other  evidence  of 
deposit  and  annually  thereafter. 

Contract  year  as  used  herein  shall  be  understood 
to  run  from  July  26th  and  annual  thereafter  on 
the  same  day  of  each  succeeding  year  during  the 
term  of  this  Agreement. 

Premiums  for  insurance  on  commodities  repre- 
sented by  outstanding  insured  warehouse  receipts 
as  provided  in  the  "Lisurance  Agreement"  signed 
by  the  depositor  and  Lawrence. 

The  storage  charges  above  set  forth  are  subject 
to  an  annual  mininium  payment  of  Two  Hundred 
Fifty  DoHars  ($250.00)  payable  on  the  date  of  this 
agreement  and  amuially  thereafter  on  the  same  day 
of  each  succeeding  year  during  the  term  of  this 
agreement.  Storage  charges  accruing  in  excess  of 
minimum  })ayable  on  or  before  ten  (10)  days  after 
date  of  invoice. 
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The  actual  cost  incurred  by  Lawrence  for  all  em- 
ployees required  by  Lawrence  in  the  conduct  of 
said  warehouse  or  warehouses,  and  in  the  storing 
and  handling  of  commodities  therein,  plus  ten  per 
cent  (10%),  payable  on  or  before  ten  (10)  days 
after  date  of  invoice,  such  ten  per  cent  (10%)  to  be 
deducted  if  all  invoices  are  paid  when  due. 

All  license  fees,  taxes  or  charges  levied  or  im- 
posed by  Federal,  State,  County  or  Municipal  Gov- 
ernments or  governmental  agencies  upon  the  oj)era- 
tion  of  said  warehouses,  payable  upon  presentation 
of  invoice. 

$100.00  for  installation,  preparation  of  docu- 
ments, etc.,  non-recurring,  payable  in  advance. 

Regular  warehouse  examinations,  $.  .  .  .  annually, 
I^ayable  in  advance. 

Special  examinations  at  cost,  payable  upon  pres- 
entation of  invoice. 

All  expenses  including  attorneys'  fees  incurred 
by  Law^rence  incident  to  conducting  any  warehouse 
under  this  agreement,  maintaining  possession  of 
the  warehouse  commodities  for  the  benefit  of  ware- 
house receipt  holders  and  the  depositor,  and  in  con- 
nection with  any  litigation  in  which  Lawrence  or 
the  depositor  is  a  party,  payable  upon  presentation 
of  invoice. 

4.  Lawrence  hereby  accepts  the  employment  on 
the  terms  hereinbefore  set  forth,  and  agrees  to  ex- 
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tend  to  the  depositor  the  full  benefit  of  its  facili- 
ties and  experience  as  a  field  warehouseman. 

5.  It  is  mutually  agreed  that  in  the  event  no 
warehouse  receii)ts  are  outstanding  at  the  begin- 
ning of  or  issued  during  any  contract  year,  and 
field  warehouse  storage  is  not  required  during  such 
contract  year,  the  obligation  of  the  depositor  to 
pay  the  minimum  storage  charges  hereinbefore  pro- 
vided for,  shall  be  suspended,  and  thereafter  the 
term  of  this  agreement  shall  be  extended  one  year 
for  each  year  of  such  suspension.  Contract  year 
as  used  herein  shall  mean  the  twelve  (12)  succes- 
sive months  immediately  following  the  date  of  this 
agreement,  and  each  successive  twelve  (12)  month 
period. 

6.  It  is  mutually  agreed  that  all  commodities  of 
like  description  stored  pursuant  to  this  agreement 
may  each  be  warehoused  as  one  general  lot  of  fungi- 
ble goods,  and  that  the  holder  of  a  warehouse  re- 
ceipt shall  be  entitled  to  such  portion  of  each  such 
general  lot  as  the  amount  of  each  commodity  rep- 
resented by  such  receii)t  bears  to  the  whole  of  such 
general  lot  of  such  commodity. 

7.  This  agreement  shall  continue  in  full  force 
and  effect  for  three  (3)  years  from  the  date  hereof, 
and  thei'eafter  for  successive  three  (3)  year  tei'uis 
unless  either  i)arty  gives  to  the  other  written  notice 
of  intention  to  terminate  at  least  ninety  (90)  days 
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prior  to  the  expiration  of  the  then  current  three 
(3)  year  term,  provided,  that  no  such  notice  of  in- 
tention to  terminate  given  by  the  depositor  shall 
become  effective  unless  all  warehouse  receipts,  or 
other  evidence  of  the  storage  of  commodities,  issued 
by  Lawrence  shall  have  been  surrendered  to  Law- 
rence and  cancelled  and  all  charges  of  Lawrence 
shall  have  been  paid  prior  to  the  expiration  of  said 
term,  and  provided  further,  that  Lawrence  shall 
have  the  right  to  cancel  this  agreement  at  any 
time  upon  giving  thirty  (30)  days  written  notice 
to  the  depositor  if  the  depositor  is  in  arrears  in 
payment  of  charges  or  is  interfering  with  the  oper- 
ation of  any  warehouse  established  pursuant  to 
this  agreement. 

In  Witness  Whereof,  Lawrence  has  caused  this 
agreement  to  be  executed  by  its  proper  corporate 
officers  and  its  corporate  seal  to  be  hereunto  affixed, 
and  the  depositor  has  caused  this  agreement  to  be 
executed  by  its  proper  corporate  officers  and  its 
corporate  seal  to  be  hereunto  affixed,  the  day  and 
year  first  above  written. 

LAWRENCE  WAREHOUSE 
COMPANY, 

[Seal]  By  /s/  E.  C.  YUILLE, 
Vice-President. 
Attest : 

/s/  C.  HILDRETH, 
Secretary. 
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CENTRAL  AUTO  SUPPLY, 
INC., 

[Seal]  By  /s/  ROBERT  E.  KERSTING, 

President. 
Attest : 

/s/  W.  L.  HARGROVE, 
Secretary. 


Lawrence  Warehouse  Company 
Field  Warehouse   Storage  Agreement 

This  agreement,  made  and  entered  into  at  Phoe- 
nix, Arizona,  this  26th  day  of  July,  1946,  b}^  and 
between  Lawrence  Warehouse  Company,  a  Califor- 
nia corporation,  party  of  the  first  part,  hereinafter 
called  "Lawrence"  and  J.  S.  Holmes,  R.  E.  Ker- 
sting,  W.  L.  Hargrove  d/b/a  Central  Auto  Supply, 
a  partnership,  party  of  the  second  part,  hereinafter 
called  "The  Depositor,"  in  consideration  of  the  mu- 
tual covenants  and  agreements  hereinafter  con- 
tained, 

Witnesseth : 

1.  The  depositor  hereby  employs  Lawrence  to 
establish  and  operate  all  field  wal'ehouses  required 
in  the  depositor's  business  upon  the  following  terms 
and  conditions: 
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2.  The  depositor  agrees  to  lease,  or  cause  to  be 
leased,  to  Lawrence,  upon  its  form  of  Field  Ware- 
house Lease,  adequate  warehouse  storage  space  for 
all  commodities  to  be  warehoused  so  located  and  con- 
structed as  to  secure  the  proper  storing  and  safety 
of  commodities  to  be  warehoused. 

3.  The  depositor  agrees  to  pay  to  Lawrence  for 
conducting  such  field  warehouse  or  warehouses,  and 
for  storing  commodities  therein,  the  following: 

Storage  Charges : 

Auto  Parts  and  Supplies : 

One-tenth  of  one  percent  (1/10  of  1%)  of  value 
of  commodities  stored  per  calendar  month  or  frac- 
tion thereof.  The  second  party  agrees  to  report  to 
the  first  party  the  values  of  commodities  for  which 
warehouse  receipts  are  issued. 

Location  Charge — per  location : 

$250.00  per  year  to  cover  the  cost  of  Fidelity  bonds 
on  warehouse  employees,  regular  examinations,  sup- 
plies, etc.,  payable  upon  the  issuance  of  the  first 
warehouse  receipt  or  other  evidence  of  deposit  and 
annually  thereafter. 

Location  charge,  minimum  and  installation  charge 
all  due  and  payable  at  the  time  of  issuance  of  the 
issuance  of  the  first  warehouse  receipt. 
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[In    longhand] :     Cancelled    by    contract    dated 

5/23/47. 

The  storage  charges  above  set  forth  are  subject 
to  an  annual  minimum  payment  of  Two  Hmidred 
Fifty  ($250.00)  Dollars  payable  on  the  date  of  this 
agreement  and  annually  thereafter  on  the  same  day 
of  each  succeeding  year  during  the  term  of  this 
agreement.  Storage  charges  accruing  in  excess  of 
minimum  payable  on  or  before  ten  (10)  days  after 
date  of  invoice. 

The  actual  cost  incurred  by  Lawrence  for  all  em- 
ployees required  by  Lawrence  in  the  conduct  of  said 
warehouse  or  warehouses,  and  in  the  storing  and 
handling  of  commodities  therein,  plus  ten  percent 
(107o),  paj^able  on  or  before  ten  (10)  days  after 
date  of  invoice,  such  ten  percent  (10%)  to  be  de- 
ducted if  all  invoices  are  paid  when  due. 

All  license  fees,  taxes  or  charges  levied  or  imposed 
by  Federal,  State,  County  or  Municipal  Govern- 
ments or  governmental  agencies  upon  the  operation 
of  said  warehouses,  payable  upon  presentation  of 
invoice. 

$100.00  for  installation,  preparation  of  documents, 
etc.,  non-recurring,  payable  in  advance. 

liegular  warehouse  examinations,  annually,  pay- 
able in  advance. 

Special  examinations  at  cost,  payal)le  upon  pres- 
entation of  invoice. 
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All  expenses  including  attorneys'  fees  incurred  by 
Lawrence  incident  to  conducting  any  warehouse  un- 
der this  agreement,  maintaining  possession  of  the 
warehoused  commodities  for  the  benefit  of  ware- 
house receipt  holders  and  the  depositor,  and  in 
connection  with  any  litigation  in  which  Lawrence 
or  the  depositor  is  a  party,  payable  upon  presenta- 
tion of  invoice. 

4.  Lawrence  hereby  accepts  the  employment  on 
the  terms  hereinbefore  set  forth,  and  agrees  to  ex- 
tend to  the  depositor  the  full  benefit  of  its  facilities 
and  experience  as  a  field  warehouseman. 

5.  It  is  mutually  agreed  that  in  the  event  no 
warehouse  receipts  are  outstanding  at  the  beginning 
of  or  issued  during  any  contract  year,  and  field 
warehouse  storage  is  not  required  during  such  con- 
tract year,  the  obligation  of  the  depositor  to  pay  the 
minimum  storage  charges  hereinbefore  provided  for, 
shall  be  suspended,  and  thereafter  the  term  of  this 
agreement  shall  be  extended  one  year  for  each  year 
of  such  suspension.  Contract  year  as  used  herein 
shall  mean  the  twelve  (12)  successive  months  im- 
mediately following  the  date  of  this  agreement,  and 
each  successive  twelve  (12)  month  period. 

6.  It  is  mutually  agreed  that  all  commodities  of 
like  description  stored  pursuant  to  this  agreement, 
may  each  be  warehoused  as  one  general  lot  of  fun- 
gible goods,   and  that  the  holder   of  a  warehouse 
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receipt  shall  be  entitled  to  such  portion  of  each  such 
general  lot  as  the  amount  of  each  commodity  rep- 
resented by  such  receipt  bears  to  the  whole  of  such 
general  lot  of  such  commodity. 

7.  This  agreement  shall  continue  in  full  force  and 
effect  for  three  (3)  years  from  the  date  hereof,  and 
thereafter  for  successive  three  (3)  year  terms  unless 
either  party  gives  to  the  other  written  notice  of 
intention  to  terminate  at  least  ninety  (90)  days  prior 
to  the  expiration  of  the  then  current  three  (3)  year 
term,  proAdded,  that  no  such  notice  of  intention  to 
terminate  given  by  the  depositor  shall  become  effec- 
tive unless  all  warehouse  receipts,  or  other  evidence 
of  the  storage  of  commodities,  issued  by  Lawrence 
shall  have  been  surrendered  to  Lawrence  and  can- 
celled and  all  charges  of  Lawrence  shall  have  been 
paid  prior  to  the  expiration  of  said  term,  and  pro- 
vided further,  that  Lawrence  shall  have  the  right  to 
cancel  this  agreement  at  any  time  upon  giving  thirty 
(30)  days  written  notice  to  the  depositor  if  the 
depositor  is  in  arrears  in  i)ayment  of  charges  or 
is  interfering  with  the  operation  of  any  warehouse 
established  pursuant  to  this  agreement. 

In  Witness  Whereof,  Lawrence  has  caused  this 
agreement  to  be  executed  by  its  proper  corporate 
officers  and  its  corporate  seal  to  be  hereunto  affixed, 
and  the  depositor  has  caused  this  instrument  to  be 
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executed  by  a  partner  thereunto  duly  authorized,  the 
day  and  year  first  above  written. 

LAWRENCE  WAREHOUSE 
COMPANY, 
[Seal]  By  /s/  E.  C.  YUILLE, 

Vice-President. 
Attest : 

/s/  C.  HILDRETH, 
Secretary. 

J.  S.  HOLMES, 

R.  E.  KERSTING  and 

W.  L.  HARGROVE, 

Doing  Business  Under  the 
Trade   Name  and   Style   of 
CENTRAL  AUTO  SUPPLY, 
By  /s/  ROBERT  E.  KERSTING, 
Partner. 
[Attest: 

"  By   /s/  W.  L.  HARGROVE, 
Partner. 

By   /s/  J.  S.  HOLMES,    . 
Partner. 
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Lawrence  Warehouse  Company 
Pledge  and  Warehousing  Agreement 

[111  longhand] :  Cancelled  by  P/W/A  dated 
3/17/47. 

This  Agreement,  made  in  Phoenix,  Arizona,  this 
30  day  of  July,  1946,  by  and  between  J.  S.  Holmes, 
R.  E.  Kersting  and  W.  L.  Hargrove,  a  partnership, 
d/b/a  Centtal  Auto  Supply  organized  and  existing 
under  the  laws  of  the  State  of  Arizona,  having  its 
principal  xDlace  of  business  in  the  City  of  Phoenix, 
County  of  Maricopa,  and  State  of  Arizona,  here- 
inafter called  the  "Company";  Lawrence  Ware- 
house Company,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California,  hereinafter  called  the  "Warehouse- 
man"; and  Valley  National  Bank,  having  its  prin- 
cipal place  of  business  in  the  City  of  Phoenix, 
Arizona,  hereinafter  called  the  "Bank." 

Witnesseth : 

Whereas,  the  Company  is  engaged  in  the  auto 
parts  and  supply  business  and  is  desirous  of  obtain- 
ing credit  for  the  conduct  of  its  business;  and 

Whereas,  the  Warehouseman  is  engaged  in  a 
general  warehouse  business;  and 

Whereas,  the  Bank  is  engaged  in  a  general  bank- 
ing business  and  is  desirous  of  extending  credit  to 
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the  Company,  upon  such  terms  and  ^^onditions,  and 
for  such  time,  and  in  such  amounts,  as  may  be  re- 
quired by  the  Company  and  approved  by  the  Bank ; 

Now,  Therefore,  the  parties  hereto  covenant  and 
agree  as  follows: 

1.  The  Company  agrees  to  deliver  to  the  Ware- 
houseman to  be  held  by  it,  for  the  account  of  the 
Bank,  such  delivery  to  be  effective  from  and  after 
the  commencement  of  inventory  taking  as  herein- 
after provided,  all  commodities  listed  on  such  in- 
ventory and  located  in  Warehouseman's  Phoenix, 
Arizona,  Warehouse  No.  21,  as  more  particularly 
described  in  Exhibit  "A"  attached  hereto  and  made 
a  part  hereof,  which  warehouse  is,  or  is  about  to  be, 
leased  by  the  Warehouseman  from  the  Company, 
and  the  Company  agrees  that  all  said  commodities 
in  said  w^arehouse  and  all  commodities  which  may 
thereafter  be  delivered  into  said  warehouse  by  the 
Company  or  its  agents  during  the  term  of  this 
agreement,  will  be  delivered  to  the  Warehouseman 
for  the  account  of  the  Bank;  and  further  agrees 
that  such  delivery  of  commodities  shall  constitute 
evidence  conclusive  against  the  Company  of  the 
delivery  of  said  commodities  to  the  Warehouseman 
for  the  account  of  the  Bank,  and  all  parties  to  this 
contract  agree  that  such  commodities  immediately 
upon  delivery  into  said  warehouse  are  pledged  to 
the  Bank  and  become  a  part  of  the  Bank's  security. 
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2.  The  Company  does  hereby  certify  and  guar- 
antee that  it  has  not  delivered  and  will  not  deliver 
to  the  Warehouseman  any  commodities  of  which 
it  was  not  or  is  not  the  legal  owner  at  the  time  of 
such  delivery.  The  Warehouseman  is  hereby  re- 
quested and  authorized  to  issue  in  the  name  of  the 
Bank  from  time  to  time,  a  non-negotiable  ware- 
house receipt,  or  receipts,  for  the  commodities  de- 
livered to  it;  and  the  Company  agrees  to  execute 
such  documents  as  may  be  required  in  the  issuance 
of  such  non-negotiable  warehouse  receipts. 

3.  The  Warehouseman  will  accept  delivery  of 
said  commodities  under  the  following  terms  and 
conditions : 

(a)  The  Warehouseman  agrees  that  during  the 
period  of  this  agreement  it  will  retain  actual  and 
exclusive  possession  of  all  said  commodities,  and 
will  not  permit  or  suffer  the  Company,  or  any  of 
its  agents,  to  have  possession,  either  actual  or  con- 
structive thereof,  it  being  understood  and  agi'eed, 
however,  that  with  the  consent  of  the  Warehouse- 
man, the  Company  and  its  employees  may  enter  the 
warehouse  space,  and  under  the  supervision  of  em- 
ployees of  the  Warehouseman,  deliver  thereto  com- 
modities for  storage,  perform  such  acts  as  are  ne<?es- 
sar}^  in  the  care  and  preservation  of  the  same  while 
stored,  and  accept  delivery  of  commodities  whicli 
are  designated  and  released  from  storage  ])y  the 
Warehouseman. 
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(b)  Delivery  by  the  Warehouseman  of  any  of 
the  said  eonunodities  as  hereinafter  provided  shall 
constitute  a  complete  discharge  of  any  liability  on 
the  part  of  the  Warehouseman  to  the  Company  and 
the  Bank  as  to  such  commodities  delivered. 

(c)  The  Company  agrees  to  hold  the  Ware- 
houseman harmless  from  any  claims,  demands, 
suits  of  any  nature  whatsoever  which  may  be  made 
or  brought  by  reason  of  this  agreement  and  any 
a-cts  thereunder,  excepting  such  claims  as  may  be 
made  by  the  Company  against  the  Warehouseman 
by  reason  of  its  failure  to  exercise  that  degree  of 
care  in  the  safekeeping  of  said  commodities  which 
a  reasonably  careful  man  would  exercise  in  regard 
to  similar  commodities  of  his  own. 

(d)  The  Company  agrees  to  pay  the  Ware- 
houseman as  compensation  for  services  hereunder 
the  fees  and  other  charges  as  set  forth  and  in  the 
manner  provided  in  that  certain  Field  Warehouse 
Storage  Agreement  between  Lawrence  Warehouse 
Company  and  Central  Auto  Supply,  dated  July  26, 
1946. 

(e)  It  is  understood  and  agreed  between  the 
parties  hereto  that  the  Warehouseman  shall  in  no 
event  be  obligated  to  deliver  any  of  the  commodities 
covered  by  this  agreement,  until  the  Warehouse- 
man shall  have  been  paid  in  full  outstanding  and 
unpaid  fees  and  other  charges  at  the  time  of  such 
delivery.    It  is  further  understood  and  agreed  that 
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any  unpaid  foes  and  other  charges  shall  constitute 
a  warehouseman 's  lien  against  any  or  all  of  the  com- 
modities at  any  time  deposited  and  remaining  in  the 
warehouse. 

(f)  The  Warehouseman  shall  be  bound  only  by 
its  own  inventories,  warehouse  receipts  and  records. 

(g)  The  Warehouseman  agrees  that  it  will  issue 
a  non-negotiable  warehouse  receipt,  or  receipts,  to 
the  Bank  covering  the  commodities  described  on  the 
original  inventory  to  be  prepared  as  hereinafter 
provided  and  will  thereafter  at  least  once  each  week, 
issue  further  non-negotiable  warehouse  receipts  to 
the  Bank  covering  commodities  which  have  been 
delivered  into  said  warehouse  during  the  preceding 
week  and  not  covered  by  a  previously  issued  ware- 
house receipt. 

4.  The  Company  agrees  that  it  will  maintain 
during  the  term  of  this  agreement  such  insurance, 
if  any,  as  is  required  by  the  Bank,  and  will  cause 
all  policies  to  contain  a  clause  making  the  loss,  if 
any,  payable  to  the  Warehouseman  and  to  the  Bank 
as  interest  may  appear,  and  the  Bank  and  the 
Warehouseman  need  not  carry  such  insurance. 

5.  The  Warehouseman  agrees  that  it  will,  with 
all  convenient  and  reasonable  dispatch,  take  and 
])repare,  in  triplicate,  a  complete  inventory  of  the 
conunodities  delivered  to  it,  using  thereon  the  de- 
scription furnished  to  it  by  the  Company  of  said 
commodities.     The  Warehouseman  agrees  to  issue 
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to  the  Bank  its  Non-Negotiable  Warehouse  Receipts 
for  all  of  said  commodities  as  shown  on  said  inven- 
tory. 

The  Warehouseman  agrees  to  keep  a  complete 
record  of  additional  commodities  delivered  by  the 
Company  into  the  warehouse  for  the  account  of  the 
Bank,  using  thereon  the  description  furnished  to  it 
by  the  Company  of  said  commodities,  and  at  least 
once  each  week  to  issue  to  the  Bank  its  Non-Negoti- 
able Warehouse  Receipt  for  all  of  said  commodities 
so  delivered  to  it.  Each  such  Non-Negotiable 
Warehouse  Receipt  shall  bear  the  following  legend: 

This  Warehouse  Receipt  is  issued  to  cover 
commodities    received    at   the    warehouse    between 

and  , 

both  inclusive,  and  is  subject  to  deliveries  made 
from  the  warehouse  by  the  Warehouseman  during 
the  same  period  under  instructions  from  the  Ware- 
house Receipt  holder.  Documents  covering  com- 
modities received  and  delivery  orders  covering  com- 
modities delivered  are  on  file  at  the  warehouse. 

The  AYarehouseman  agrees  that  it  will  from  time 
to  time,  upon  request  of  the  Bank,  take  a  complete 
inventory  of  all  commodities  in  storage  in  said 
warehouse  and  will  thereupon  issue  to  the  Bank  a 
new  Non-Negotiable  Warehouse  Receipt  or  Receipts 
showing  the  commodities  on  hand  in  lieu  of  all  out- 
standing Warehouse  Receipts  and  upon  delivery 
thereof  to  and  acceptance  by  the  Bank,  the  Bank 
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agrees  to  surrender  simultaneously  to  the  Ware- 
houseman all  then  outstanding  Warehouse  Receipts. 
The  Company  agrees,  that  on  such  form  and  in 
such  manner  as  is  requested  by  the  Warehouseman, 
it  will  certify  and  guarantee  its  legal  ownership  of 
all  of  the  commodities  deposited  with  the  Ware- 
houseman, that  the  quality  and  quantity  stated  on 
such  forms  are  correct  and  that  said  commodities 
are  delivered  to  the  Warehouseman  for  warehous- 
ing purposes  in  accordance  with  the  terms  of 
written  agreements  executed  by  the  Company.  The 
Warehouseman  shall  not  be  liable  for  any  errors  or 
inaccuracies  in  any  description  furnished  by  the 
Company. 

6.  The  Warehouseman  agrees  to  deliver  any 
commodities  in  its  possession,  represented  by  non- 
negotiable  warehouse  receipts  or  held  pursuant  to 
this  agreement,  in  accordance  with  aiiy  Delivery 
Instructions  in  writing,  or  Order  for  Warehouse 
Release  delivered  to  the  Warehouseman  by  the 
Bank.  It  is  mutually  agreed  that  any  Delivery 
Instructions  in  writing  or  Order  for  Warehouse 
Release  received  by  the  Warehouseman  shall  not 
give  the  Company  any  right,  title  or  interest  in  or 
to  any  of  the  commodities  stored  pursuant  to  this 
agreement  until  the  actual  delivery  thereof  by  the 
Warehouseman  to  the  Company. 

7.  It  is  nmliially  agreed  that  nothing  herein  con- 
tained shall  in  anv  maimer  whatsoever  be  construed 
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as  a  commitment  on  the  part  of  the  Bank  to  extend 
any  credit  or  to  make  any  loan  or  loans  to  the  Com- 
pany, the  Bank  expressly  reserving  unto  itself  the 
right  to  extend  such  credit  or  make  such  loans  to 
the  Company  as  in  its  absolute  discretion  it  may 
deem  advisable  and  to  terminate  such  credit,  as  to 
any  future  loans,  at  any  time  at  its  option  and  in 
its  sole  discretion,  and  to  proceed  to  the  collection 
of  any  indebtedness  in  accordance  with  any  col- 
lateral agreement  or  collateral  note  made  by  the 
Company  to  the  Bank. 

8.  It  is  mutually  agreed  that  all  commodities 
of  like  descrijDtion  stored  pursuant  to  this  agree- 
ment may  each  be  warehoused  as  one  general  lot 
of  fungible  goods,  and  that  the  holder  of  a  ware- 
house receipt  shall  be  entitled  to  such  portion  of 
each  such  general  lot  as  the  amount  of  each  com- 
modity represented  by  such  receipt  bears  to  the 
whole  of  such  general  lot  of  such  commodity. 

9.  This  agreement  shall  remain  in  full  force  and 
effect  until  such  time  as  the  Bank  shall  notify  the 
Warehouseman,  in  writing,  that  its  obligations  as 
a  warehouseman  have  been  completely  fulfilled  and 
discharged,  provided,  however,  that  the  Warehouse- 
man shall  have  the  right  to  terminate  and  cancel 
this  agreement  at  any  time  upon  giving  thirty  (30) 
days'  written  notice  to  the  Company  and  the  Bank 
if  the  Company  is  in  arrears  in  payment  of  charges 
or  fees  or  is  interfering  with  the  operation  of  the 
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warehouse  above  referred  to.  The  termination  or 
cancellation  of  this  agreement  shall  not  terminate 
or  cancel  said  Field  Warehouse  Storage  Agreement 
hereinbefore  referred  to,  nor  the  liability  of  the 
Warehouseman  on  any  Warehouse  Receipts  out- 
standing. 

10.  It  is  mutually  agreed  that  this  agreement 
shall  be  construed  in  accordance  with  the  Uniform 
Warehouse  Receipts  Act  of  the  State  in  which  said 
warehouse  is  situate,  and  from  and  after  delivery 
into  the  said  warehouse,  all  commodities  shall  be 
governed  by  and  be  subject  to  the  provisions  of 
said  Act. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  agreement  to  be  executed  in  quadrupli- 
cate by  their  proper  corporate  officers  and  their  cor- 
porate seals  to  be  hereunto  affixed,  the  day  and  year 
first  above  written. 

J.  S.  HOLMES, 

R.  E.  KERSTING  and 
W.  L.  HARGROVE  d/b/a 
CENTRAL  AUTO  SUPPLY. 
[Seal]  By  /s/  R.  E.  KERSTING, 

Partner. 
Attest : 

/s/  J.  S.  HOLMES, 
Partner. 

/s/  W.  L.  HARGROVE, 
Partner. 
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LAWRENCE  WAREHOUSE 
COMPANY. 
[Seal]  By  /s/  E.'  C.  YUILLE, 

Vice-President. 
Attest:  . 

P.  C.  HEDGER, 

Assistant  Secretary. 

VALLEY  NATIONAL  BANK. 
By  /s/  P.  W.  FETCHER, 
Vice-President. 
Attest : 

/s/  A.  K.  WILDMAN, 
Assistant  Cashier. 


Lawrence  Warehouse  Company 
Field  Warehouse  Lease 

This  Indenture,  made  in  the  City  of  Phoenix, 
County  of  Maricopa,  and  State  of  Arizona,  this  30th 
day  of  July,  1946,  by  and  between  J.  S.  Holmes, 
R.  E.  Kersting  and  W.  L.  Hargrove  a  partnership 
doing  business  under  the  trade  name  and  style  of 
Central  Auto  Supply,  a  partnership,  hereinafter 
called  the  lessor,  and  Lawrence  Warehouse  Com- 
pany, a  California  corporation,  hereinafter  called 
the  lessee; 

Witnesseth : 

Whereas,   the   lessor   is   the   owner   of   the   real 


84  Ralph  Barry,  etc,  vs. 

(Testimony  of  Robert  E.  Kersting.) 

Plaintiff's  Exhibit  No.  1— (Continued) 
estate,  together  with  all  improvements  thereon,  situ- 
ate in  the  City  of  Phoenix,  County  of  Maricopa,  and 
State  of  Arizona,  described  as  follows :  viz :  That 
certain  brick  and  concrete  building  located  at  601- 
609  E.  Adams  St.,  Phoenix,  Maricopa  County,  Ari- 
zona. 

[In  longhand]  :     Cancelled  by  lease  dated  3/17/47. 

Now,  Therefore,  the  lessor  hereby  rents,  demises 
and  leases,  and  the  lessee  hereby  hires  and  takes 
of  and  from  the  lessor  that  part  of  the  aforesaid 
premises  described  as  follows,  viz: 

Those  certain  storage  spaces  located  in  the  above- 
described  building;  said  spaces  being  more  particu- 
larly described  as  folloW'S:  That  certain  storage 
space  located  in  the  main  portion  of  said  ])uilding — 
said  space  being  fifty  six  (56')  feet  in  its  greatest 
north  and  south  dimension  and  fifty  (50')  feet  in  its 
greatest  east  and  west  dimension,  and  also 

That  certain  storage  space  located  adjacent  to 
and  immediately  west  of  the  above-described  area — 
this  space  being  twenty-five  (25')  feet  by  nineteen 
(19')  feet. 

The  above-described  spaces  as  shown  outlined  in 
red  on  plat  marked  "Exhibit  A"  attacliod  hereto 
and  made  a  ])art  hereof. 

with  the  appurtenances,  together  with  th(^  full  right 
of  ingress  and  egress  to  and  from  said  premises, 
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over  and  through  any  other  premises  of  the  lessor, 
to  be  occupied  for  the  conduct  of  a  field  warehouse 
on  a  tenancy  from  month  to  month,  and  until  said 
tenancy  shall  be  terminated  by  a  thirty  (30)  day 
written  notice  given  by  either  party  to  the  other, 
for  the  aggregate  rental  of  One  Dollar  ($1.00),  the 
receipt  of  which  is  hereby  acknowledged;  provided, 
that  no  notice  of  termination  by  lessor  shall  become 
effective  unless  all  warehouse  receipts,  or  other  evi- 
dence of  the  storage,  representing  commodities 
stored  in  or  on  said  premises,  or  any  part  thereof, 
issued  by  lesee  shall  have  been  surrendered  to 
lessee  and  cancelled,  and  all  charges  of  lessee  due 
or  to  become  due  in  connection  with  the  operation 
of  such  warehouse  shall  have  been  fully  paid. 

The  lessor  covenants  and  agrees  that  the  lessee 
may  place  on,  in  or  adjacent  to  said  leased  premises, 
such  signs  and  other  evidences  as  it  may  deem 
necessary  to  indicate  its  possession  of  the  leased 
premises  and  of  the  commodities  stored  therein  or 
thereon,  and  further  that  the  lessee  shall  have  the 
paramount  right  at  all  times  during  the  term  of  this 
lease  to  use  any  facilities  of  the  lessor  for  receiving, 
handling,  weighing,  storing,  caring  for,  packing, 
shipping   and   delivering   any   stored   commodities. 

It  is  expressly  understood  and  agreed  that  the 
lessor  shall  not  have  access  to  the  leased  premises 
or  to  the  commodities  stored  therein  or  thereon, 
provided,  that,  with  the  consent  of  the  lessee,  the 
lessor  may  enter  the  warehouse  conducted  on  said 


86  Ralph  Barry,  etc.  vs. 

(Testimony  of  Robert  E.  Kersting.) 

Plaintife's  Exhibit  No.  1— (Continued) 
premises  and,  mider  the  supervision  of  the  lessee, 
deliver  thereto  commodities  for  storage,  perform 
such  acts  as  are  necessary  in  the  care  and  preserva- 
tion of  the  same  while  stored  and  accept  delivery 
of  -commodities  which  are  designated  and  released 
from  storage  by  the  lessee,  and  for  the  further  pur- 
pose of  making  repairs  as  hereinafter  provided. 

The  lessor  agrees  with  the  lessee  that  it  will  at  its 
own  cost  and  expense  keep  said  demised  premises 
in  good  order  and  repair,  and  that  the  lessee  shall 
not  be  called  upon  or  required  to  make  any  repairs 
of  any  kind  or  nature  to,  in  or  about  said  demised 
premises;  and  said  lessor  hereby  covenants  and 
agrees  to  indemnify  lessee  against  any  claim,  ex- 
pense, loss  or  damage  suffered  by  lessee  as  a  result 
of  its  occupancy  of  the  premises  and  against  any 
loss  or  damage  to  commodities  which  may  be  stored 
in  said  premises  by  the  said  lessee;  and  said  lessor 
holds  said  lessee  harmless  from  any  damage  or  loss 
that  may  come  to  any  commodities  stored  in  said 
premises,  irrespective  of  the  nature  or  cause  of  said 
damage  or  loss. 

Should  the  lessor  violate  any  of  the  terms  or  con- 
ditions of  this  lease,  ov  in  any  manner  interfere 
with,  or  make  difficult  the  duties  of  the  agents,  serv- 
ants, or  employees  of  the  lessee;  or  become  insolv- 
ent, or  should  the  premises  hereby  leased  become 
involved  in  any  manner  in  litigation,  or  should  tlie 
lessor  or  the  h'ssee  1)0  ejected  or  ousted  therefrom. 
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or  proceedings  be  begun  for  that  purpose ;  or  should 
the  lessee  at  any  time  deem  it  necessary  for  the  pro- 
tection of  its  interests  or  of  the  commodities  stored, 
then  the  lessee  shall  have  the  right  to  remove  all 
commodities  from  the  premises  herein  described  to 
such  other  place  or  places  as  the  lessee  may  deem 
proper  or  expedient;  and  in  case  of  any  such  re- 
moval the  lessor  imdertakes  and  agrees  to  pay  the 
lessee  all  expenses  of  such  removal  and  of  storing 
said  commodities  elsewhere  in  addition  to  any  other 
proper  charges  against  said  commodities. 

The  lessor  warrants  and  guarantees  the  peaceful 
possession  of  the  premises  by  the  lessee  and  agrees 
to  indemnify  and  hold  the  lessee  harmless  of  and 
from  any  and  all  claims  and  expenses  incurred  or 
assumed  by  lessee  in  defending  or  maintaining  pos- 
session of  said  premises.  The  lessor  agrees  to  exe- 
cute or  cause  to  be  executed  any  further  agreement 
or  agreements  that  may  be  necessary  to  secure  the 
convenient  use  and  enjoyment  of  the  premises  here- 
by leased  by  the  lessee. 

Said  lessor  further  agrees  with  said  lessee  to  pay 
for  all  gas,  electricity,  light,  heat,  power,  steam, 
water  or  other  utility  supplied  to  or  used  upon  said 
demised  premises  during  the  term  of  this  tenancy. 

The  lessee,  without  the  consent  of  the  lessor,  shall 
not  for  all  or  any  part  of  the  term  herein  granted, 
sublet  the  said  premises  nor  assign  this  lease. 

In  Witness  Whereof,  lessor  has  caused  this  in- 
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strument  to  be  executed  by  a  partner  thereunto  duly 
authorized,  and  lessee  has  caused  this  lease  to  be 
executed  by  its  proper  corporate  officers  and  its  cor- 
porate seal  to  be  hereunto  affixed  the  day  and  year 
first  above  written. 

J.  S.  HOLMES, 

R.  E.  KERSTING  and 

W.  L.  HARGROVE,  d/b/a 
CENTRAL  AUTO  SUPPLY, 
Lessor. 
[Seal]  By  /s/  R.  E.  KERSTING, 

Partner. 
Attest : 

/s/  J.  S.  HOLMES, 
Partner. 

By  /s/  W.  L.  HARGROVE, 
Partner. 

LAWRENCE  WAREHOUSE 
COMPANY, 

Lessee. 
[Seal]  By  /s/  E.  C.  YUILLE, 

Vice-President. 
Attest : 

/s/  F.  C.  HEDGER, 

Assistant  Secretary. 
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Assent — Use  If  Lessor  Is  Not  Owner 
Of  Within  Described  Premises 

Now  comes  owner  of  the  property  described  in  the 
foregoing  lease,  and  hereby  consents  to  the  making 
of  said  lease. 


(Individual  or  Partnership  Form) 

State  of  Arizona, 
County  of  Maricopa — ss. 

I,  Polly  Smith,  a  Notary  Public  in  and  for  said 
County  and  State  aforesaid,  do  hereby  Certify  that 
R.  E.  Kersting,  J.  S.  Holmes  and  W,  L.  Hargrove 
personally  known  to  me  to  be  the  same  persons 
whose  names  are  subscribed  to  the  foregoing  instru- 
ment, appeared  before  me  this  day  in  person,  and 
acknowledged  that  they  signed,  sealed  and  delivered 
the  said  instrument  as  their  free  and  voluntary  act 
and  deed  for  the  uses  and  purposes  therein  set  forth. 

Given  Under  My  Hand  and  Notarial  Seal  this 
30th  day  of  July,  A.D.  1946. 
[Seal]        /s/  POLLY  SMITH, 

Notary  Public. 
My  Commission  Expires  6-18-48. 

Admitted  and  Filed  March  17,  1949. 
.     [Endorsed]  :    Filed  March  30,  1950. 
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Q.  (By  Mr.  Perry)  :  Mr.  Kersting,  I  show  you 
Plaintiff's  Exhibit  No.  1  in  evidence.  I  will  ask 
you  if  you  are  familiar  with  those  documents  ? 

A.     Yes,  sir. 

Q.  And  I  will  ask  you  if  the  top  document  there 
that  is  marked  ''Lawrence  Warehouse  Company, 
field  warehouse  lease,"  was  the  document  that  was 
in  effect  at  the  time  of  the  adjudication  of  bank- 
ruptcy? [5] 

A.  Well,  I  believe  it  was  in  effect,  or  a  similar 
document,  and  as  I  read  it  over,  I  see  it  is  dated 
March  17th,  1947,  and  signed  by  myself,  so  it  must 
have  been  the  one  that  was  in  effect. 

Q.  And  the  pledge  immediately  under  that,  does 
that  correctly  delineate  by  red  lines  the  portion  of 
the  property  covered  by  the  lease  to  which  you  have 
just  referred? 

A.     I  believe  that  is  correct. 

Q.  Now,  after  the  execution  of  this  field  ware- 
house release  or  field  warehouse  lease,  your  Com- 
pany, the  Central  Auto  Suppl.y  Company,  con- 
tinued to  operate  the  business,  is  that  right? 

A.     That  is  correct. 

Q.     And  what  was  your  business? 

A.  The  sale  of  auto  accessories  and  the  opera- 
tion of  a  machine  shop,  automotive  machine  shop. 

Q.  And  after  the  execution  of  this  lease,  you 
just  tell  the  Court  how  the  business  was  operated 
witli  reference  to  wliat  your  Company  did,  and 
what   Uw  T^awrence   Warehouse   Company   did,   so 
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we  will  have  a  picture  of  how  the  operations  were 

conducted. 

A.  Well,  just  a  small  prologue,  and  not  to  take 
up  the  time  of  the  Court  or  anything,  but  we  were 
in  certain  financial  difficulties  due,  mainly,  to  the 
strike  of  our  major  suppliers,  the  Seal  [6]  Power 
Corporation.  This  Company  was  responsible  for 
a  little  over  50  per  cent  of  the  volume  of  our  sales. 
They  went  on  strike  and  remained  on  strike  for 
eight  months.  We  took  no  deliveries,  and  that  ex- 
plains our  financial  stress,  and  we  went  first,  I  be- 
lieve, to  the  Valley  National  Bank  in  the  hopes 
of  getting  some  type  or  some  form  of  financing 
that  would  help  carry  us  through  this  strike  pe- 
riod, for,  of  course,  we  had  no  idea  it  would  last 
for  seven  or  eight  months,  we  hoped  it  would  be 
over  in  two  or  three  weeks.  I  don't  know  exactly 
how  it  came  about,  but  at  least  in  cooperation  with 
the  Valley  Bank  and  the  Lawrence  Warehouse 
Company,  a  Lawrence  field  warehouse  application 
was  necessitated,  which  you  have  just  introduced 
in  evidence  here.  My  understanding  of  that  opera- 
tion was  roughly  this:  I  don't  claim  to  be  an 
authority  on  the  technical  parts  of  it,  but  we  had 
certain  inventories,  certain  merchandise  in  the  shop 
at  the  time.  In  order  to  increase  our  volume  we 
wanted  to  increase  our  inventory  to  more  ade- 
quately compete  with  the  other  plants  in  the  area 
here.  The  bank  and  the  Lawrence  Warehouse 
showed  us  that  if  they  could  control  a  certain  por- 
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tion  of  our  building,  a  certain  portion  of  our  in- 
ventory; that  is,  the  portion  of  the  building  [7] 
which  would  contain  our  inventory,  and  through 
some  operation  of  some  type  of  warehouse  recei^Dt, 
if  we  would  pledge  that  inventory  that  was  already 
there  and  then  also  the  new  inventory  as  it  came 
in,  that  is,  as  it  was  purchased  from  our  distribu- 
tors, and  if  we  allowed  them  to  keep  complete 
control  of  that  inventory  as  to  what  came  in  and 
what  went  out,  the  Valley  Bank  then  would  lend 
us  a  certain  sum  of  money,  a  certain  percentage  on 
the  cost  value  of  that  inventory  as  against  these 
warehouse  receipts  or  whatever  they  were,  what- 
ever we  wanted  to  technically  call  them.  The  per- 
centage of  the  loan  from  the  Valley  Bank,  I  believe, 
ran  somewhere  between  50  and  60  per  cent.  It 
varied  up  and  down  for  a  time,  and  we,  of  course, 
the  unfortunate  part  of  it  was,  we  never  knew  what 
it  was  going  to  be.  The  next  morning  it  would 
be  cut  down  to  10  per  cent,  and  we  could  be  out  of 
business  by  having  to  immediately  pay  the  Bank 
that  amount.  As  our  inventory  came  in  and  came 
in  higher,  of  course  we  were  entitled,  technically, 
to  more  money,  more  of  a  loan  on  that  ])ledged  in- 
ventory to  the  Bank.  As  I  understood  it,  the  ware- 
house s.ystem  was  merely  the  middle  man  to  control 
and  check  on  that  inventory  and  see  what  ha])- 
pened  to  it,  supposedly,  and  the  Bank,  in  turn  [8] 
loaned  us  money  on  what  was  ])ledged. 

Q.     Now,  the  portion  of  your  warehouse  or  store 
room,  or  whatever  it  was  that  was  leased  to  the 
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Lawrence   Warehouse   Company   as   shown   in  the 
red  lines  on  the  pledge  I  showed  you  a  few  mo- 
ments ago,  how  was  that  separated  from  the  bal- 
ance of  the  building? 

A,  Either  by  walls  or  built  over  wire  gauging 
similar  to  chicken  wire,  and  at  the  close  of  business 
each  day  it  was  more  or  less  self  contained  in  this 
chicken  wire,  in  some  cases  by  folding  doors  which 
could  be  folded  shut  and  then  locked  with  a  pad- 
lock. 

Q.  Now%  w^as  there  any  portion  of  your  stock 
of  merchandise  that  was  offered  for  sale  that  was 
not  contained  mthin  this  area  that  w^as  enclosed 
by  chicken  wire  or  walls  or  the  area  that  is  shown 
on  the  plat  in  red? 

A.  Yes.  For  a  time  there  was  a  small  portion 
of  it  in  a  smaller  building  next  to  the  main  build- 
ing known  as  the  carburetor  and  electrical  shop. 
There  was  a  certain  inventory  kept  in  there  that 
was  not  in  the  warehouse  system,  and  also  there 
was  our  larger  machine  shop  in  the  rear  which 
w^as  not  contained  in  the  warehouse,  and  there 
were  certain  parts  out  there  at  all  times,  of  course, 
of  considerable  value. 

Q,  In  percentage,  would  you  say  that  the  greater 
portion  of  your  stock  w^as  within  this  enclosure  that 
you  mentioned? 

A.  I'd  say  at  least  90  per  cent,  possibly  more 
than  that. 

Q.    At  all  times?  A.     At  all  times. 

Q.     Now,  will  you  just  tell  the  Court,  assuming 
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that  a  purchaser  came  in  to  buy  an  item  while  this 
arrangement  was  in  effect,  what  the  operations  were 
that  resulted  in  the  sale  and  delivery  to  him  of 
whatever  he  wanted  to  purchase? 

A.  If  a  purchaser  came  in  the  front  door,  you 
mean,  in  person? 

Q.    Yes. 

A.  In  this  case?  Well,  he  would  walk  up  to 
the  counter  and  he  would  ask  for  gasket  for  a 
Model  A  Ford,  which  we  never  had,  and  the  man  at 
the  counter  would  go  back  to  the  stock  and  with- 
draw that  gasket  for  a  Model  A  Ford  and  bring  it 
out  to  him  and  ask  him  whether  it  was  charge  or 
cash.  If  it  was  cash,  he  would  pay  his  $2.28  in 
cash  and  get  a  ticket.  On  the  ticket,  which  would 
be  a  Central  Auto  Supply  invoice,  it  would  show 
''One  Gasket,  $2.28,  paid."  [10] 

Q.     This  is  a  cash  sale? 

A.  This  is  a  cash  sale,  yes.  The  counter  man 
would  take  the  money  and  give  it  to  the  Cashier 
and  she  would  ring  it  up  as  cash.  If  it  were  a  credit 
sale  the  same  thing  would  happen  except  the  money 
would  not  be  transferred,  would  be  written  up  on 
the  invoice  as  a  charge  to  a  certain  company,  and 
the  customers  would  sign  for  the  charge.  Now, 
that  was  the  outside  part  of  it.    Now,  you  want 

Q.     Go  right  ahead. 

A.     The  inside  part? 

Q.     Yes. 

A.     Tlien,  operating  under  the  Lawrence  System, 
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and  again,  now,  I  am  just  speaking  from  the  as- 
sociation I  had  there  from  what  I  saw  and  what 
I  know.  Now,  there  might  be  some  technical  parts 
I  am  not  right  on  or  don't  know  about,  because  it 
was  a  little  complicated,  I  will  grant  you  that.  As 
I  understood  it,  that  counter  man  would  then  take 
his  tickets,  take  the  tickets,  whether  they  were 
charge  or  cash  tickets,  and  I  means  by  'tickets," 
the  invoices  here,  and  give  them  to  our  office  girl, 
and  she  would  process  them  during  that  day  or  at 
the  end  of  the  day,  or  during  the  next  day.  We 
usually  were  two  or  three  days  behind  with  them 
as  any  business  is,  and  in  processing  them  she  [11] 
would  by  some  kind  of  a  list  or  recording  method, 
would  note  the  number  of  units  that  were  allowed, 
the  units  being,  just  for  instance,  a  gasket,  as  I 
said,  would  be  one  unit,  or  a  box  of  tools  might  be 
another  unit,  some  type  of  unit  designation,  and 
would  cost  the  tickets.  Now,  whether  the  office 
girl  did  this  costing  or  whether  the  order  desk 
man  or  a  Lawrence  employee  did  it,  I  am  not  too 
clear  on  that,  but  somebody  at  least  in  the  organiza- 
tion did  cost  them,  arrive  at  our  cost  figure  from 
catalogues,  and  so  on. 

Q.  Who  handled  the  money,  assuming  I  went 
in  there  and  bought  a  gasket  for  $2.28,  what  became 
of  that  $2.28? 

A.  The  cashier  would  handle  the  money  and 
put  it  in  the  cash  register. 

Q.     Well,  would  that  be  the  Central  Auto  Sup- 
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ply  or  the   Lawrence  Warehouse,   is   what   I   am 

trying  to  get  at? 

A.     It  would  be  the  Central  Auto  Supply. 

Q.     Then  what  became  of  that  money? 

A.  Well,  the  money  was  deposited  in  the  bank 
account  of  the  Central  Auto  Supply,  or  in  some 
cases  was  used  for  paid-outs,  small  cash  paid-outs, 
but  it  was  used  as  any  normal  business  would  use 
the  money.  [12] 

Q.  Do  you  know  whether  the  Lawrence  Ware- 
house employees  had  anything  at  all  to  do  with  the 
money  that  came  in? 

A.  Well,  yes,  in  certain  instances  they  would 
receive  the  money.  In  other  words,  generally  the 
counter  man,  the  head  counter  man,  would  be,  at 
least,  the  Lawrence  Warehouse  employee.  He 
would  take  the  money  of  the  cash  sale  from  the 
customer  and  then  give  it  to  our  cashier  through 
a  little  cage. 

Q.  And  your  cashier  saw  that  it  went  into  the 
bank  to  your  account? 

A.     That  is  correct. 

Q.  And  you  had  it  for  any  expenses  that  you 
had  in  the  business,  the  expenses  or  the  payment 
of  the  indebtedness  to  the  Valley  Bank  or  anything 
else? 

A.  Any  place  it  could  be  used,  yes,  that  is  cor- 
rect. 

Q.  I  wish  you  would  give  the  Court  one  more 
illustration,  Mr.  Kersting.  Supposing  you  were 
buying  from  a  distributor  on  an  open  account  and 
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the  distributor  shipped  goods  to  you  on  an  open 
account,  how,  then,  were  those  goods  handled?  In 
other  words,  what  I  am  trying  to  get  at  is,  did  that 
go  into  the  Lawrence  Warehouse  inventory  [13] 
and  w^arehouse  receipts  issued  against  them? 

A.  That  is  correct,  yes,  they  were  handled  like 
any — I  mean,  whether  we  paid  cash  for  goods  that 
came  in  or  whether  they  came  in  on  credit,  they 
still  went  right  into  the  Lawrence  Warehouse 
system. 

Q.  In  other  words,  if  a  distributor  sold  you 
goods  on  credit,  then  am  I  correct,  that  as  soon 
as  those  goods  arrived  and  before  they  had  been 
paid  for  by  you,  they  were  placed  in  this  inventory 
and  the  Lawrence  Warehouse  Company  issued  its 
w^arehouse  receipt  to  the  Valley  Bank  for  that? 

A.  Well,  the  first  part  of  your  question,  yes, 
they  were  immediately  put  in  the  inventory  and  we, 
within  due  course  of  processing,  as  raj^idly  as  pos- 
sible reported  them  as  entering  the  inventory,  and 
then  they  were  used,  yes,  as  a  credit,  or  sooner  or 
later  placed  on  some  type  of  warehouse  receipt. 

Q.  Regardless  of  whether  they  had  been  paid  for 
in  cash  or  whether  you  had  them  on  credit? 

A.     That  is  right. 

Q.  Novv^,  was  there  any  check  in  the  amount,  or 
W'as  there  any  limit  on  the  amount  of  merchandise 
that  you  could  sell  in  any  one  day  or  in  any  one 
week,  or  anything  of  that  sort?  [14] 

A.     Toward  the  middle  of  this  system,  and  from 
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then  on  there  were  limits  placed  on  the  amount  we 
could  sell,  that  is  the  amount  we  could  sell  on  open 
account.  I  believe,  as  I  understood  it,  that  at  any 
time  we  could  sell  anything  we  wanted  to,  I  mean, 
we  could  sell  our  whole  inventory  if  we  could  pay 
for  it  right  away  and  if  we  could  pay  the  Bank  off 
the  amount  that  we  owed  them. 

Q.  In  other  words,  if  a  purchaser  went  in  with 
the  cash  he  could  have  bought  the  entire  inventory 
from  you? 

A.  Well,  now,  toward  the  end,  now,  of  course, 
things  were  getting  pretty  stormy,  and  everyone 
was  running  around  with  padlocks  and  everything 
else,  but  I  know  there  was  a  period  in  there,  I 
know,  for  instance,  that  we  could  have  called  the 
Bank  and  said,  ''Now,  we  can  sell  all  of  this  for 
45,000  here  tomorrow  morning,"  and  they  would 
not  only  have  said,  "All  right,"  they  would  have 
helped  us,  I  know  that. 

Q.  Now,  this  money  you  borrowed  from  the 
Bank  on  the  security  of  these  warehouse  receipts, 
you  made  some  payment  on  that,  did  you,  from 
time  to  time  ? 

A.     Would  you  say  that  again? 

Q.  Now,  what  I  am  trying  to  get  at  is  this :  [15] 
You  borrowed  money  from  the  Valley  Bank  and 
warehouse  receipts  were  issued  against  this  stock  to 
the  Valley  Bank.  Now,  did  you,  from  time  to  time, 
make  payments  on  that  indebtedness  to  the  Valley 
Bank? 

A.     I  believe  that  there  was  some  repayments  in 
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there.  They  would  not  have  been  very  much,  very 
many,  but  I  believe  there  were  some  renegotiations 
or  repayments  of  parts  to  them.  Again,  I  cannot 
say  for  sure,  but  as  I  think  a  little  more  on  that 
last  question,  I  am  pretty  sure  now  I  can  say  there 
were  several  payments  that  we  made  by  check  as 
an  adjustment  on  this  over  control  of  our  limits  in 
there.  I  am  sure  the  records  might  show  some 
checks  paid  against  that.  At  least,  that  is  my 
remembrance  now. 

Mr.  Perry:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Craig: 

Q.  Mr.  Kersting,  you  weren't  actively  partici- 
pating in  this  operation,  were  you,  in  the  sense — of 
course,  you  were  interested  in  seeing  that  the  busi- 
ness made  a  success,  but  you  weren't  actually 
spending  all  your  time  up  there  worrying  about  the 
operation,  the  physical  operation  of  that  business, 
were  you"? 

A.  Not  until  the  last  few  months.  I'd  say  the 
last  few  months  I  spent  about,  maybe,  75  per  cent 
of  my  time  there. 

Q.  Yes,  would  you  say  about  the  last  three  or 
four  months  of  the  operation? 

A.     That  is  about  correct. 

Q.  And  at  that  time  you  were  trying  to  salvage 
what  you  had  in  the  business  and  see  if  you  could 
not  either  make  it  go  or  wind  it  up,  is  that  cor- 
rect? 
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A.  That  is  correct.  I  represented  about  $55,000 
worth  of  investment  in  there  by  myself  and  other 
stockholders,  other  people  who  had  put  money  in 
there,  and  I  was  trying  to  see  if  we  could  recoup 
a  part  of  it,  which  we  didn't. 

Q.  But  prior  to  that  period  in  which'  you  were 
in  serious  financial  stress,  I  mean,  when  the  busi- 
ness was  in  serious  financial  stress,  you  didn't 
actively  go  out  there  and  supervise  these  counter 
men,  or  anybody  else  particularly,  did  you? 

A.  Well,  now,  to  honestly  answer  that  question, 
I  didn't  spend  all  of  my  time  there,  no.  I  had 
spent,  I  imagine,  during  the  early  part  of  the  Com- 
pany's existence,  the  six  or  seven  months  prior — 
the  last  three  months  maybe  I  spent  20  or  25  per 
cent  of  my  time  there,  but  I  'd  go  there  and  visit  [17] 
the  Company  at  least  once  a  day. 

Q.     To  see  how  they  were  getting  along? 

A.  To  see  how  they  were  getting  along  and  then 
also  to  direct  the  polic}^  of  the  men  who  suj^i^osedly 
were  carrying  this  thing  out. 

Q.  At  the  time  this  })lan  of  financing  was  in- 
troduced originally,  other  than  assisting  to  set  up 
that  financing  plan,  you  had  no  particular  active 
participation  in  the  business,  did  you? 

A.     You  said  prior  to  this  plan  for  financing? 

Q.  At  the  time  the  plan  was  originally  intro- 
duced during  the  life  of  the  copartnership?  As  I 
understand  you,  Mr.  Kersting,  you  established  this 
business  or  became  interested  in  this  busmess  when 
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it  was  the  Piston  Service  down  on  South  Central 

Avenue?  A.     That  is  right,  yes. 

Q.     And  at  that  time  it  was  a  copartnership? 

A.     That  is  right. 

Q.  And  it  was  about  that  time  that  you  changed 
the  name  to  the  Central  Auto  Supply,  and  it  was 
still  a  copartnership,  so  the  strike  came  along  and 
you  set  up  this  financing  plan  with  the  Valley 
Bank  and  the  Lawrence  Warehouse  Company? 

A.     Yes. 

Q.  Then  shortly  thereafter  you  moved  over  to 
your  new  location? 

A.     That  is  correct. 

Q.  Now,  other  than  to  assist  your  copartners 
and  others  interested  in  this  business  in  getting 
these  instruments  properly  executed  and  getting 
the  thing  set  up  in  a  proper  manner,  you  weren't 
then  actively  supervising  the  business  other  than 
occasionally  going  down  to  see  how  it  was  getting 
along,  and,  of  course,  interested  in  your  invest- 
ment ? 

A.  Well,  I  don't  think  that  would  be  the  fair 
statement,  Mr.  Craig.  I'd  say  largely  before  that 
time  I  became  pretty  interested  in  its  operations 
because  of  the  stockholders  that  I  represented  in 
there,  and  I  took  these  steps — I  flew  back  to 
Muskegon,  Michigan,  to  our  distributor  there,  and 
spent  about  four  days  there  explaining  the  Law- 
rence System  to  them,  explaining  wiiat  we  were 
doing,  and  hoping  we  could  work  out  something 
with  them.    I  spent  many,  many  long  hours  in  the 
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Valley   Bank   there   trying   to   borrow   thirty   and 
getting  five,  I  mean,  the  typical  bank  operation,  and 
spent  an  awful  lot  of  time  during  that  six  or  eight 
months  in  there. 

Q.  Yes,  but,  Mr.  Kersting,  maybe  you  didn't 
understand  what  I  am  getting  at.  Those  activities 
which  you  have  just  related  were  necessary  to  the 
placing  in  operation  of  this  financing  plan,  weren't 
they?  You  were  vitally  interested  in  that  and  you 
did  a  lot  of  work  in  that  respect? 

A.     That  is  right. 

Q.  But  at  the  same  time  you  weren't  actively 
going  down  there  and  pulling  gaskets  off  the  shelf 
and  various  things,  and  selling  them  over  the  coiui- 
ter,  or  telling  somebody  else  to  sell  them  over  the 
counter,  or  anything  of  that  nature,  did  you? 

A.  To  this  extent,  that  along  with  these  opera- 
tions here,  and  I  am  not  trying  to  extend  this,  but 
I  want  to  get  at  wiiat  I  know,  I  mean  trying  to  tell 
everything  I  know  factually.  We  instituted  a 
George  S.  May  Company  survey  a  little  prior  to 
this  operation  here,  which  is  a  business  engineer- 
ing firm.  I  mean  their  intent  is  to  show  you  how  to 
operate  your  business  efficiently  and  make  money, 
and  I  did  spend  a  lot  of  time  with  the  people  that 
ran  that  survey,  and  got  to  know  quite  a  bit  of  the 
technical  problems  in  the  business.  To  answer  your 
question  thoroughly,  the  second  part  of  it,  I  didn't 
go  and  i)ull  gaskets  oif  the  wall  or  sell  parts  down 
there.  I  have  done  it,  but  I  mean  it  was  not  the 
general  i)ractice.  [l20] 
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Q.  Now,  as  I  understand  your  testimony,  Mr. 
Kersting,  this  merchandise  that  was  pledged  to  the 
Valley  National  Bank  as  security  for  their  loan 
was  fenced  off  and  kept  separate  from  the  other 
property  in  your  business,  is  that  correct? 

A.    Yes,  that  is  a  correct  statement. 

Q.  And  the  custody  of  that  merchandise  was, 
so  long  as  it  was  in  that  area,  was  in  the  Lawrence 
Warehouse  Company? 

Mr.  Perry:  Just  a  moment,  if  the  Court  please, 
I  object  to  that  as  calling  for  a  conclusion  of  the 
witness. 

The  Court:    Probably  so. 

Mr.  Perry:  That  is  a  matter  for  the  Court  to 
determine. 

Mr.  Craig:  The  physical  custody  of  the  prop- 
erty, Mr.  Kersting,  to  your  knowledge,  was  in  be- 
hind these  fences  of  the  Lawrence  Warehouse 
Company,  is  that  correct? 

A.    What  do  you  mean  by  "custody"? 

Q.    Well,  where  the  goods  were  jfinally  placed. 

A.  Placed,  yes,  they  were  behind  Lawrence 
Warehouse  gates. 

Mr.  Craig:  I  wonder,  to  save  time,  if  we  could 
have  all  of  these  ^photographs  marked  as  one  ex- 
hibit? 

Mr.  Perry:     Sure.  [21] 

(Thereupon  the  documents  were  marked  as 
Defendants '  Exhibit — Lawrence  Warehouse 
Exhibits  A  and  B  for  identification.) 
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Mr.  Craig:  Now,  Mr.  Kersting,  I  show  you  a 
set  of  photographs  marked  Lawrence  Warehouse 
Exhibit  A  for  identification,  and  I  will. ask  you  if 
those  photographs  truly  represent  your  place  of 
business  during  this  period,  and  trying  reiDresent 
the  manner  of  posting  the  signs  and  notices  on  the 
premises?  A.    Yes,  I  believe  they  do. 

Q.  Now,  Mr.  Kersting,  in  the  course  of  your 
operations  did  you  prepare  or  have  prepared,  or 
did  your  Company  prepare  a  pamphlet  that  you 
showed  to  these  supply  houses  that  you  were  pur- 
chasing commodities  from  or  others  interested  in 
your  operations'? 

A.     A  pamphlet  relating  to  what? 

Q.  Well,  your  business  operation  and  what  you 
were  doing,  the  proposed  method  of  financing,  pos- 
sibly, and  what  activities  you  were  engaged  in. 

A.  I  recall  planning  one,  but  I  don't  recall  it. 
I  recall  working  on  something  like  that.  A  part 
of  it  was  in  connection  with  the  May  Company's 
survey  and  recommendation.  We  also  always 
wanted  some  type  of  operational  capital.  I  can't 
pin  [22]  right  down  what  you  are  referring  to,  or 
remember  it  exactly  though. 

Q.  A¥oll,  I  will  show  you — (handing  a  docu- 
ment to  the  witness). 

A.  Oh,  yes.  Now,  when  you  say  ''pamphlet"  we 
did  pr('i)are  and  create  a  loose  leaf  photograph  to 
accomplish  the  job  of  explaining  in  more  or  less 
catalogue  form.    Yes,  I  am  very  familiar  with  that. 
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I  was  thinking  of  something  printed  and  could  not 

recall  what  you  were  referring  to. 

Q.  I  refer  now  to  Defendant  Lawrence  Ware- 
house Company's  Exhibit  No.  B  for  identification 
and  ask  you  if  that  is  a  portion  of  that  loose  leaf 
album  that  you  referred  to,  and  whether  it  truly 
depicts  the  front  of  your  store  building  on  East 
Adams  Street  and  also  the  inside  of  the  store  build- 
ing, the  front  counter? 

A.  Yes,  I  believe  that  is  one  of  the  loose  leaves 
from  it.  I  think  iii  fairness  I  ought  to  say  that 
this  was  one  of  the  last  things  that  was  prepared 
or  was  done  in  the  Company.  I  mean  it  was  very 
much  toward  the  end. 

Q.     Toward  the  end  of  your  operations  % 

A.     That  is  right,  yes,  sir. 

Q.  Now,  Mr.  Kersting,  when  you  entered  into 
this  financial  arrangement  with  the  Valley  National 
Bank  and  the  Lawrence  Warehouse  Company,  your 
business — your  corporation  or  copartnership  ac- 
tually received  the  money  from  the  Valley  National 
Bank,  did  it  not?  You  got  a  loan  from  the  Valley 
National  Bank?  A.     That  is  right,  yes. 

Q.  Your  business  received  the  money  from  the 
Bank? 

A.     From  time  to  time  different  amounts. 

Q.  Yes,  that  was  the  whole  intention  of  this 
financing  plan  was  to  get  money  to  operate  on, 
wasn't  it? 

A.  And  to  build  the  inventory,  yes,  not  only 
to  get  the  money,  but  to  build  your  inventory  up. 
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Q.  That  is  right,  you  borrowed  it  to  build  the 
inventory  up  in  order  to  keep  doing  business? 

A.     That  is  right. 

Q.  And  in  order  to  get  the  money  to  help  build 
that  inventory  up,  you  borrowed  it  from  the  Valley 
National  Bank?  A.     That  is  correct. 

Q.  And  they  would  not  lend  it  to  you  unless 
they  had  some  kind  of  security,  isn't  that  right? 

A.     That  is  usually  the  practice. 

Q.  Well,  that  was  right  in  this  case  anyway, 
wasn't  it?  [24]  A.    Yes. 

Q.  And  that  security  was  represented  by  this 
stock  of  inventory  that  you  had  there  and  which 
you  kept  bringing  in? 

A.  That  is  a  true  statement  if  you  add  to  it, 
it  was  also  represented  by  a  mortgage  against  the 
building  and  the  property  and  a  mortgage  against 
certain  machinery,  and  so  on.  In  other  words, 
everything  was  in  hock,  that  is  true. 

Q.  Everything  was  in  hock  with  the  Bank  to 
finance  this  operation? 

A.  That  is  right,  and  the  Lawrence  plan  was  a 
part  of  it,  too,  in  hock. 

Q.  Now,  with  respect  to  these  daily  transactions 
in  the  sale  of  this  merchandise,  as  a  matter  of  fact, 
Mr.  Kersting,  your  business  was  allowed  to  sell  a 
certain  amount  by  a  specific  release  from  the  Val- 
ley National  Bank  each  week,  wasn't  it? 

A.  As  I  testified  before,  I  believe  there  was — 
there  were  certain  limits  jilaced  on  tlii^  amount  that 
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we  could  sell  during  a  time  period.     I  think  there 
was   probably  a   time   period   when   there   weren't 
limits  on  the  amount  that  could  be  sold,  and  fol- 
lowing up  to  answer  your  question,  yes. 

Q.  Do  you  recall  whether  or  not  there  was  not — 
in  the  original  instance  there  was  not  a  $5000  [25] 
limit  placed  on  it? 

A.  That  could  be  true.  As  I  say,  I  don't  recall 
exactly. 

Q.  And  toward  the  end  of  the  operation,  that 
limitation  was  cut  do\\^i  to  $500? 

A.     I  could  not  say  that. 

Q.  You  don't  recall  one  way  or  the  other  on 
that?  A.     No. 

Q.  Now,  do  you  recall  the  reason  for  releasing 
of  the  goods  was  because  of  this  position  of  your 
loan  with  the  Bank? 

A.  That  is  true  in  a  sense,  yes,  I  do  recall  that  we 
were  to  have  a  loan  on  a  certain  percentage  of  the 
inventory,  we  will  say,  55  per  cent,  and  when  our 
inventory  went  down,  when  it  was  reduced  to  below 
the  55  per  cent,  if  I  made  myself  clear  there.  Of 
course,  the  Bank  wanted  one  of  two  things  to  hap- 
pen, either  the  inventory  to  increase  some  way,  or 
for  us  to  make  a  payment  in  cash  against  the  loan, 
or  it  would  remain  at  55  per  cent,  and  a  little  em- 
barrassing part  in  there,  we  never  knew  from  day 
to  day  what  percentage  the  Bank  was  going  to 
apply.  It  might  be  70,  80,  or  10  or  5,  and  when 
they  did  change,  of  course,  the  change  was  always 
the  wrong  way,  of  course.  [26] 
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Q.    As  far  as  you  were  concerned? 

A.     As  far  as  we  were  concerned. 

Q.  You  mentioned  some  time  ago  in  your  testi- 
mony, Mr.  Kersting,  the  possibility  of  selling  a  con- 
siderable portion  of  your  stock  there  or  your  in- 
ventory at  one  particular  time.  Did  you  ever 
attempt  to  sell,  say,  an  amount  of  $5000  worth  of 
your  inventory  at  one  time? 

A.    Yes,  we  did. 

Q.     And  what  happened? 

A.    Well,  we  didn't  find  the  proper  buyer. 

Q.  Well,  you  didn't  have  a  purchaser  for  that 
amount?  A.     That  is  right,  yes. 

Q.  Did  you  have  any  relations  with  the  Bank 
or  with  the  Lawrence  Warehouse  Company  about 
such  a  sale? 

A.  Well,  to  this  extent,  that  over  and  over  again 
I  do  recall  this,  that  we  were  limited  as  to  what  we 
could  sell  in  a  given  week  on  open  account.  That 
was — but  I,  over  and  over,  had  this  idea,  tliat  we 
could  sell  anything  for  cash  if  we  could  go  down 
to  the  Bank  then  and  reduce — I  mean,  pay  the  Bank 
for  what  we  sold.  In  other  words,  if  we  could  sell 
$10,000  on  Tuesday  morning,  that  was  fine,  but  we 
had  to  take  $10,000  and  ]:)ut  it  right  [27]  down  in 
the  Bank,  but  we  could  make  the  sale.  Now,  that 
was  my  understanding. 

Q.  In  other  words,  in  order  to  release  merchan- 
dise for  a  set  sale,  you  would  have  to  notify  the 
Bank  that  the  sale  was  made  and  yon  would  place 
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that  money  with  the  Bank  in  payment  on  their  loan, 

is  that  right? 

A.  I  don't  believe  so,  Mr.  Craig.  We  had  to 
notify  them,  that  is  true,  but  not  prior  to  the  sale. 
We  had  to  notify  them  after  the  sale  what  had  been 
realized. 

Q.  That  is  your  present  recollection  of  what  the 
arrangement  was? 

A.     That  is  my  present  recollection,  yes. 

Q.  But  you  never  actually  sold  such  a  quantity 
of  goods  to  any  one  person? 

A.  Well,  we  did  sell  over  our  limit  a  number  of 
times  and  either  made  the  payment  or  had  an  argu- 
ment about  it,  one  or  the  other. 

Q.  Did  you  ever  receive  any  instructions  with 
respect  to  the  delivery  of  merchandise  down  there, 
Mr.  Kersting? 

A.     Instructions  from  who? 

Q.     From  the  Valley  National  Bank. 

A.  I  would  not  doubt  it.  I  mean  I  am  sure  we 
had  correspondence  and  negotiations  on  w^hat  was 
to  [28]  be  done  or  not  to  be  done. 

Mr.  Craig:    Mark  that,  please,  for  identification. 

(The  document  was  marked  as  Defendant 
Lawrence  Warehouse  Company's  Exhibit  C  for 
identification.) 

Q.  (By  Mr.  Craig)  :  You  actually  received  in- 
structions, or  your  corporation  down  there  received 
instructions  from  time  to  time  about  this  operation 
from  the  Bank? 
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A.     I  am  sure  we  did,  yes. 

Q.  And  from  the  Lawrence  Warehouse  men  that 
were  on  the  job  down  there?  A.    Yes. 

Q.  You  recall  ever  having  seen  the  original  or 
a  signed  copy  of  that  particular  letter  which  is 
marked  as  Defendant  Lawrence  Warehouse  Com- 
pany's Exhibit  C  for  identification  (handing  the 
document  to  the  witness). 

A.  I  don't  believe  I  ever  saw  this.  I  notice 
it  concerns  Mr.  Saxon,  the  Receiver,  so  I  suppose 
it  was  in  effect  after  the  bankruptcy  had  been  en- 
tered into  and  I  had  no  further  contact  down  there. 
I  don't  recall  this. 

Q.     You  don't  recall? 

A.     It  is  very  possible  it  was  used. 

Q.  You  referred  to  Mr.  Saxon.  Was  he  in  your 
employ  prior  to  his  appointment  as  temporary  Re- 
ceiver ? 

A.     He  was  General  Manager  of  the  Comi)any. 

Q.  And  he  was  in  charge  of  the  operations  down 
there?  A.     That  is  correct,  yes. 

Q.  Now,  Mr.  Kersting,  referring  to  this  lump 
sale  and  the  possibilities  of  which  you  have  spoken, 
do  you  know  of  your  own  knowledge  of  any  steps 
taken,  that  would  have  to  have  been  taken  under 
this  arrangement  with  either  the  Lawrence  Ware- 
house Company  or  the  Valley  National  Bank,  were 
there  any  documents  that  you  had  to  sign  or  have 
had  to  sign? 

A.  You  are  referring  to  saying  I  could  sell  $6000 
woi-tli  some  morning? 
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Q.     Yes,  that  is  right. 

A.  Yes,  and  I  believe  this  would  happen.  A  cus- 
tomer would  come  and  walk  in  and,  say  it  would 
be  Thomas  Brothers,  say  they  would  like  to  buy  a 
thousand  dollars  worth  of  water  pumps,  whatever 
we  had  on  there,  and  I  think  we  would  have  said, 
^'We  can't  sell  on  open  account  that  much,  we  had 
a  limit.  If  you  have  the  cash,  fine."  He  would  lay 
down  a  check  for  $6000  on  the  table — ^you  imder- 
stand,  I  am  giving  you  my  impression  or  my  opin- 
ion. I  might  be  WT:*ong.  I  am  telling  you  what 
could  [30]  happen,  and  it  did  happen  similarly  this 
way:  We  would  get  uj^  6000  water  pumps  and  de- 
liver them  COD.  However,  along  with  it  would  be 
some  type  of  Lawrence  Warehouse  withdrawal  form 
for  so  many  used  water  pumps,  6000  water  pumps 
at  one  dollar,  $6000,  on  withdrawal.  We  miderstood 
that  w^e  had  a  certain  limit  that  we  could  not  exceed 
per  week,  but  that  one  piece  of  paper  w^ould  not 
give  them  or  it  would  not  even  enter  into  anything 
more  until  the  end  of  the  week,  and  maybe  during 
the  next  three  or  four  days  we  might  take  in  $12,- 
000  worth  of  merchandise,  so  we  would  not  have 
any — the  idea  was,  we  w^ere  bound  up  so  that  we 
could  not  remove  more  than  a  certain  limit  from 
that  inventory,  but  if  we  removed  50,000  and  put 
in  60,000,  I  never  thought  anyone  would  care  about 
it,  then  at  the  end  of  the  week  it  would  come  out 
and,  we  will  say,  w^e  didn't  get  in  any  more  inven- 
tory, we  had  gone  over  our  limit  by  $4000,  we  had 
sold  6000,  we  were  bound  to  only  release  2000.    We 
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would  make  out  a  check  for  $4000,  and  it  would 
accompany   a  Lawrence   Warehouse   release,   send 
the  check  down  to  the  Bank,  and  everyone  would  be 
happy.    That  was  my  understanding. 

Q.  And  until  that  payment  was  made  to  the 
Bank  you  could  not  get  any  more  goods,  is  that 
right?  [31] 

A.  You  mean  we  could  not  get  any  more  goods, 
you  mean,  buy  or  sell? 

Q.  You  could  not  take  any  more  out  of  the  ware- 
house ? 

A.  Oh,  yes,  I  don't  know  why  we  could  not.  We 
could  take  any  amount  out  if  we  paid  for  it. 

Q.     You  mean  if  you 

A.  Oh,  you  had  gone  over  the  limit  at  the  end 
of  the  week? 

Q.     Yes. 

A.  I  understand  what  you  mean  there.  Yes,  I 
think  we  were  technically  bound  right  there  until 
the  Bank  had  the  check  and  had  cleared  it  for  that 
past  week,  and  we  were  technically  over  our  limit 
and  should  not  be  operating  on  Monday.  This  was 
a  technical  thing.  We  certainly  would  not  have 
closed  on  Monday,  wo  would  have  opened  up  there, 
because  we  felt  wo  were  technically  ctear  with  the 
Bank  as  long  as  they  had  the  cash. 

Q.  Didn't  they  actually  close  you  U])  on  one  oc- 
casion there  when  that  situation  existed? 

A.  Way  toward  the  end,  I  mean  toward  the  end 
of  the  o])oration  we  were  closed.  AVhy,  I  never  did 
know  for  sure.     There  were  manv  reasons. 
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Q.  In  the  earlier  part  of  your  operation,  Mr. 
Kersting,  you  had  no  difficulty  at  all  with  [32] 
exceeding  your  limits  that  you  were  allowed  to  sell 
down  there,  w^ere  you?  That  is,  you  had  some 
difficulty  in  selling  the  stuff,  so  you  had  no  problem 
to  exceed  your  $5000  limit  a  week,  if  that  is  what 
it  was  in  the  earlier  period  of  the  operation  of  this 
business  ? 

A.  You  mean  in  other  words  our  sales  were  so 
low  that  we  didn't  come  close  to  that? 

A.  No,  I  mean  did  you  come  close  to  it  or  did 
you  exceed  it?  I  don't  think  you  had  difficulty  in 
that  respect. 

A.  Well,  as  I  say,  Mr.  Craig,  that  limit,  as  I 
remember  it,  was  changed  from  time  to  time.  We 
never  knew  what  it  was  going  to  be  or  how  it  was 
arrived  at,  or  anything  else  on  a  certain  limit.  We 
did  on  occasions  exceed  it.  We  did  go  over  it  and 
had  to  make  arrangements  with  the  Bank  either 
through  a  cash  pajTnent  or  renegotiation  again  or 
another  conference,  or  something.  Also,  there  were 
periods  of  time  there  when  all  our  sales  were  so 
low  it  didn't  approach  the  limit.  That  is  true,  it 
varied,  though. 

Q.  Do  you  know,  Mr.  Kersting,  what  percentage 
of  your  sales  were  over  the  counter  cash  sales  as 
compared  with  your  other  account  sales,  order  sales 
and  the  like?  [33] 

A.  Well,  of  course,  that  varied  a  great  deal  as 
these  conditions  arose,  but  I  think  normally,  in  the 
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normal  operation  when  we  were  making  money,  it 

was  about  90-10 — only  about  ten  per  cent  over  the 

counter. 

Q.     And  the  rest  of  it  came  through  orders  ? 

A.  Yes,  through  the  order  desk.  Now,  during  the 
past — the  last  six  or  seven  months  of  operation,  that 
might  be  changed  very  drastically,  and  if  it  had 
changed,  I'd  have  said  the  counter  sales  went  quite 
a  bit  up  in  percentage  because  of  the  fact  that  we 
weren't  doing  a  lot  of  selling,  so  the  percentage 
changed  around  quite  a  bit. 

Q.  Do  you  know  who,  during  this  financial  ar- 
rangement, was  on  the  order  desk  in  the  back  part 
of  the  store  there?  That  is  where  the  order  desk 
was ;  wasn't  if?  A.     That  is  right,  yes. 

Q.  Do  you  know  what  employee  was  back 
there'?  Was  he  an  employee  of  the  Lawrence  Ware- 
house or  the  Bank,  or  of  the  Central  Auto  1 

A.  I  always — my  recollection  is  always  that  the 
man  on  the  order  desk  was  an  emj^loyee,  a  technical 
employee,  at  least,  of  the  Lawrence  Warehouse 
Company.  I  don't  recall  of  any  time  when  there 
was  not  a  Lawrence  man  there.  [34] 

Q.     Now,  who  ])aid  him  ? 

A.  Yes,  ho  was  paid,  I  believe,  twice  a  week  by 
check  from  the  Lawrence  Warehouse  Company  and 
they  billed  us  for  the  exact  ainonnt  of  the  check 
and  wo  roimbursod  thorn, 

Q.  They  billed  you  for  other  things  too,  didn't 
they'?  A.     Yes. 

Q.     They  billed  you  for  service  down  there? 
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A.     That  is  right. 
Mr.  Craig :     That  is  all. 

Redirect  Examination 
By  Mr.  Perry : 

Q.  Mr.  Kersting,  I  don't  quite  understand  about 
this  Defendant's  Exhibit  B  for  identification.  That 
is  the  picture  of  the  outside  and  inside  of  the 
buildings.  A.     Yes. 

Q.  Did  I  understand  you  that  that  was  made  up 
into  a  loose  leaf  book,  or  something  ? 

A.  Yes,  it  was  a  loose  leaf  folder.  You  can  see 
the  two  holes  here  in  the  picture.  The  pamphlet, 
I  mean  the  leather  cover,  I  think  that  said,  '' Cen- 
tral Auto  Supply"  on  it,  and  then  there  would  be 
a  number  of  those  pictures  just  like  this,  and  as 
you  would  turn  the  picture  there  would  be  a  blank 
page,  a  page  with  a  typewritten  explanation.  In 
other  words,  they  were  pictures  of  the  building  and 
the  counter  and  then  we  would  have  piece  by  piece 
all  the  merchandise  sold  with  explanations  and 
prices,  and  so  on. 

Q.  That,  you  say,  was  made  up  along  the  latter 
part  of  your  operations  ? 

A.     Quite  a  bit  toward  the  end,  yes. 

Q.  And  I  believe  the  Company  was  adjudicated 
bankrupt  in  July  of  1947.  Could  you  tell  us  about 
how  long  it  was  before  that,  that  this  document 
was 

A.  I  am  sorry,  I  couldn't  give  the  exact  date  on 
it.   That  was  one   of  the — it  was   one   of  our  last 
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attempts  to  furnish  the  salesmen  with  some  type 

of  selling  pamphlet  that  they  could  take  around  and 

show  to  their  customers,  but  I  am  quite  sure  it  was 

toward   the    last,    oh,    we    will    say,    two    months* 

operations. 

Q.  That  is  all  this  was,  was  a  book  for  your 
salesmen  to  take  around  when  they  were  getting 
orders  1 

A.     That  was  the  main  idea,  yes. 

Q.  I  asked  you  awhile  ago  about  the  cash  sales 
over  the  counter,  who  got  the  money  there,  and 
you  said  the  Central  Auto  Sales.  [36] 

A.     The  Cashier,  yes. 

Q.  And  I  don't  believe  I  asked  you  with  respect 
to  the  sales  that  you  would  make  on  credit  when 
they  were  paid.  Who  got  the  money  there  ? 

A.  For  instance,  the  open  account  checks  that 
came  in? 

Q.    Yes. 

A.  Well,  they  went  to  the  same  person,  the 
Cashier  of  the  Central  Auto  Supply  Company. 

Q.     And  they  were  deposited 

A.     In  the  general  account. 

Mr.  Periy :     I  think  that  is  all. 

Mr.  Craig :     One  more  question. 

Recross-Examination 
By  Mr.  Craig : 

Q.  In  the  operation  of  your  business,  Mr.  Ker- 
sting, did  you  and  your  associates  contemplate  at 
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all  at  any  time  that  the  Valley  National  Bank  and 

the  Lawrence  Warehouse  Company  would  receive 

the  proceeds  from  your  operations  there,  from  the 

actual    counter    sales    and    the   other    transactions 

there? 

A.  Well,  certainly,  Mr.  Craig.  You  mean  for 
interest  that  was  due  on  the  notes  ? 

Q.     Interest  and  payments.  [37] 

A.  For  payment  on  the  notes  finally.  Yes  at  all 
times  when  we  entered  into  this  financial  arrange- 
ment we  were  sure  that  we  could  repay  everything. 
I  mean  after  all,  this  business  had  made  $5000  a 
month  at  one  time  net,  and  we  certainly  anticipated 
repayment  of  everything. 

Q.  Well,  what  I  mean  is,  Mr.  Kersting,  did  you 
anticipate  that  the  Valley  Bank  or  the  Lawrence 
Warehouse  would  receive  directly  this  cash  that  you 
had  taken  in  over  the  counter,  or  for  the  sale  of 
merchandise  ? 

A.  That  is  a  peculiar  question,  that  they  would 
receive  it  directly? 

Q.     That  they  would  receive  it. 

A.     Directly? 

Q.  I  mean  that  you  would  take  that  particular 
money  and  pay  the  Bank  or  the  Lawrence  Ware- 
house Company. 

A.  Well,  only  as  these  obligations  might  mature 
or  only  as  the  interest  might  be  due  and  payable. 
In  other  words,  the  Valley  Bank  to  us  was  just 
another  creditor  as  anybody  else.  We  would  not  pay 
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them  any  sooner  or  any  later,  if  that  is  what  you 
are  driving  at.  They  were  usually  the  first  creditor, 
I  might  say. 

Q.  Well,  there  was  no  arrangement  from  the 
Bank  [38]  or  anybody  else  that  they  were  going  to 
sit  down  there  over  the  cash  register  and  take  that 
money  out  as  it  came  in,  was  there  ? 

A.    Well,  anyone  there 

Q.  I  mean  what  you  expected,  is  not  this  right, 
Mr.  Kersting*?  What  you  expected  to  do  is  try  to 
run  your  business  as  profitable  as  you  could  and 
when  these  obligations  became  due  from  the  Bank, 
why,  you  would  pay  them  in  your  ordinary  course 
of  the  business  from  the  moneys  you  had  deposited 
in  your  business  account,  that  is  correct,  that  is 
the  way  you  were  operating  it? 

A.     Yes,  I  think  that  is  true. 

Mr.  Craig :     That  is  all. 

Mr.  Perry :     That  is  all. 

(The  witness  was  excused.) 

The  Court:  We  will  have  our  morning  recess  at 
this  time. 

(Thereupon  a  recess  was  taken,  after  which 
all  parties,  as  heretofore  noted  by  the  Clerk's 
record  being  present,  the  trial  resimied  as 
follows:) 

Mr.  Perry:  If  the  Court  please,  the  plaintiff 
offers  in  evidence  the  deposition  of  Harry  Stock, 
which  is  designated  in  tlio  Clerk's  records  as  No.  10. 
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Mr.  Craig:  We  object,  if  the  Court  please,  to 
the  introduction  of  the  deposition,  on  the  grounds 
that  it  is  wholly  immaterial  and  irrelevant  to  the 
issues  in  this  case,  has  no  probative  value  so  far  as 
the  issues  in  this  case  are  concerned,  and  there  is 
no  proper  foundation  laid  for  the  majority  of  the 
questions  in  the  deposition. 

The  Court:  All  right,  it  may  be  received  subject 
to  the  objection. 

Mr.  Gust:  May  all  of  those  objections  go  for 
both  defendants  ? 

The  Court:     Yes. 

Mr.  Gust :     Whenever  they  are  made. 

Mr.  Perry :  I  assume  you  want  to  make  the  same 
objection  to  all  the  depositions  ? 

Mr.  Craig :     That  is  correct. 

Mr.  Perry :     May  the  record  so  show  ? 

The  Court:  They  will  be  received  subject  to  the 
objections. 

Mr.  Perry:  That  is,  the  deposition  of  C.  D. 
Cadot,  designated  as  No.  11  in  the  Clerk's  records; 
the  deposition  of  Paul  S.  Godber,  No.  12 ;  the  depo- 
sition of  J.  C.  Baldwin,  No.  13;  the  deposition  of 
E.  R.  Tolfree,  No.  14;  the  deposition  of  F.  A.  War- 
burton,  Jr.,  No.  15 ;  the  deposition  of  M.  Blackburn, 
No.  16;  the  deposition  of  David  Shapiro,  No.  17; 
and  the  deposition  of  F.  C.  Westphal,  [40]  No.  18. 
As  I  understand  your  Honor's  ruling,  they  are  ad- 
mitted subject  to  the  objections  made  by  counsel. 

The  Court:     Yes. 
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PLAINTIFF'S  EXHIBIT  No.  2 

Deposition  of  Harry  Stock. 

Interrogatory  No.  1.  State  your  name  and 
address. 

Answer  to  Interrogatory  No.  1.  Harry  Stock, 
3010-9th  Avenue,  Los  Angeles,  Calif. 

Interrogatory  No.  2.  By  whom  are  you  em- 
ployed ^ 

Answer  to  Interrogatory  No.  2.  Merit  Products 
Co.,  3541  East  Olyipapic  Blvd.,  Los  Angeles  23, 
Calif. 

Interrogatory  No.  3.  State  what  office  or  posi- 
tion you  hold  in  that  company. 

Answer  to  Interrogatory  No.  3.  I  am  the  Man- 
ager. 

Interrogatory  No.  4.  State  how  long  you  have 
been  so  employed  by  such  Company,  the  different 
offices  or  positions  you  have  held  while  so  employed, 
and  the  periods  during  which  you  have  held  each 
such  office  or  position. 

Answer  to  Interrogatory  No.  4.  I  have  been  em- 
ployed by  Merit  Products  Co.  for  the  past  two  years 
and  nine  months.  I  have  been  the  Manager  during 
this  entire  period. 

Interrogatory  No.  5.    Describe  briefly  your  duties. 

Answer  to  Interrogatory  No.  5.  It  is  my  duty  to 
supervise  the  operation  of  Merit  Products  Co.,  in- 
cluding i)urchasing,  warehousing,  selling,  sliipping 
and  receiving  of  automotive  replacement  parts. 

Interrogatory  No.  (>.    Did  your  company  sell  any 
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merchandise  to  Central  Auto  Supply,  Inc.,  a  cor- 
poration, of  Phoenix,  Arizona,  prior  to  its  adjudica- 
tion as  a  bankrupt  in  July,  1947? 

Answer  to  Interrogatory  No.  6.    Yes. 

Interrogatory  No.  7.  Of  what  did  such  mer- 
chandise consist  ? 

Answer  to  Interrogatory  No.  7.  Automotive  pis- 
tons and  paint. 

Interrogatory  No.  8.  Has  your  company  been 
paid  for  such  merchandise  ? 

Answer  to  Interrogatory  No.  8.    Not  entirely. 

Interrogatory  No.  9.     If  not,  how  much  is  due? 

Answer  to  Interrogatory  No.  9.  $419.30  is  now 
due  and  has  been  due  since  May  1, 1947. 

Interrogatory  No.  10.  Prior  to  your  transactions 
with  Central  Auto  Supply,  Inc.,  did  you  or  your 
Company  receive  any  communications  or  state- 
ments in  writing  from  said  Central  Auto  Supply, 
Inc.,  with  reference  to  its  financial  condition? 

Answer  to  Interrogatory  No.  10.     No. 

Interrogatory  No.  11.  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Supply, 
Inc.,  were  you,  or  your  company,  or  any  of  its 
agents  or  officers  advised  that  such  merchandise 
when  delivered  was  to  be  immediately  delivered  to 
Lawrence  Warehouse  Company  and  warehouse  re- 
ceipts issued  therefor  to  Valley  National  Bank  of 
Phoenix  ? 

Answer  to  Interrogatory  No.  11.     No. 
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Interrogatory  No.  12.  If  you,  your  company,  or 
its  officers  or  agents,  had  been  so  advised,  would 
your  company  have  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Supply,  Inc.  ? 

Answer  to  Interrogatory  No.  12.     No. 

Interrogatory  No.  13.  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you, 
or  your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the 
warehouse  agreement  between  said  Auto  Supply 
and  Lawrence  Warehouse  Company  and  the  alleged 
lien  of  the  Valley  National  Bank  of  Phoenix? 

Answer  to  Interrogatoiy  No.  13.    No. 
/s/  HARRY  STOCK. 

[Endorsed]  :     Filed  August  6, 1948. 


PLAINTIFF'S  EXHIBIT  No.  3 
Deposition  of  C.  D.  Cadot. 

Interrogatory  No.  1.  State  your  name  and  ad- 
dress. 

Answer  to  Interrogatory  No.  1.  C.  D.  Cadot,  126 
South  Virginia  Lee  Road. 

Interrogatory  No.  2.  By  whom  are  you  em- 
ployed ■? 
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Answer  to  Interrogatory  No.  2.  The  Atlas  Brass 
Foimdry  Company. 

Interrogatoiy  No.  3.  State  what  office  or  posi- 
tion you  hold  in  that  Company. 

Answer  to  Interrogatory  No.  3.  Secretary  and 
Vice-President. 

Interrogatory  No.  4.  State  how  long  you  have 
been  so  emjDloyed  by  such  Company,  the  different 
offices  or  positions  you  have  held  while  so  employed, 
and  the  periods  during  which  you  have  held  each 
such  office  or  position. 

Answer  to  Interrogatory  No.  4.  Since  1942  to 
the  present  date  I  have  held  the  office  of  Secretary 
of  the  Company,  in  charge  of  all  office  procedure, 
collections  and  credits,  and  in  1947  I  was  given  the 
additional  office  of  Vice-President. 

Interrogatory  No.  5.  Describe  briefly  your  duties. 

Answer  to  Interrogatory  No.  5.  My  duties  are 
and  have  been  general  supervision  of  the  office, 
sales,  purchases,  collections  and  credits. 

Interrogatory  No.  6.  Did  your  company  sell  any 
merchandise  to  Central  Auto  Supply,  Inc.,  a  cor- 
poration, of  Phoenix,  Arizona,  prior  to  its  adjudi- 
cation as  a  bankrupt  in  July,  1947  ? 

Answer  to  Interrogatory  No.  6.    Yes. 

Interrogatory  No.  7.  Of  what  did  such  merchan- 
dise consist '^ 

Answer  to  Interrogatory  No.  7.  Automotive  water 
punvps. 
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Interrogatory  No.  8.  Has  your  company  been 
paid  for  such  merchandise  ? 

Answer  to  Interrogatory  No.  8.    No. 

Interrogatory  No.  9.  If  not,  how  much  is  now 
due? 

Answer  to  Interrogatory  No.  9.  There  is  due  us 
$549.00. 

Interrogatory  No.  10.  Prior  to  your  transactions 
with  Central  Auto  Supply,  Inc.,  did  you  or  your 
company  receive  any  commmiications  or  statements 
in  v/riting  from  said  Central  Auto  Supply,  Inc., 
with  reference  to  its  financial  condition.  If  so, 
please  describe  each  of  such  communications  or 
statements,  state  how  and  when  you  received  it, 
and  hand  it  to  the  officer  taking  your  deposition, 
to  be  marked  as  an  exhibit  to  l)e  attached  to  such 
deposition. 

Answer  to  Interrogatory  No.  10.  Our  tirst  shij)- 
ments  were  made  to  Central  Auto  Supply,  Inc., 
during  the  month  of  July,  1946,  and  prior  to  those 
shipments  wc  did  not  receive  any  connnunications 
from  tlicm,  ))iit  in  October,  1946,  we  received  a 
letter  i)i'i()r  to  a  shipment  which  we  made  them  on 
November  5,  1946.  We  received  a  letter  from  Cen- 
tral Auto  Supply,  dated  October  8,  1946,  signed  by 
II.  E.  Kersting,  Vice  President,  and  addressed  to 
The  Atlas  Brass  Foundry  Company,  which  came 
through  the  usual  course  of  the  mails.  It  is  marked 
"Exhibit  A." 
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Interrogatory  No.  11.  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Supply, 
Inc.,  were  you,  or  your  company,  or  any  of  its 
agents  or  officers  advised  that  such  merchandise 
when  delivered  was  to  be  immediately  delivered  to 
Lawrence  Warehouse  Company  and  warehouse  re- 
ceipts issued  therefor  to  Valley  National  Bank  of 
Phoenix  ? 

Answer  to  Interrogatory  No.  11.    No. 

Interrogatory  No.  12.  If  you,  your  company,  or 
its  officers  or  agents,  had  been  so  advised,  would 
your  comjDany  have  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Supply,  Inc.? 

Answer  to  Interrogatory  No.  12.     No. 

Interrogatory  No.  13.  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you, 
or  your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supijly,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the 
warehouse  agreement  between  said  Auto  Supply 
and  Lawrence  Warehouse  Company  and  the  alleged 
lien  of  the  Valley  National  Bank  of  Phoenix?  If 
so,  describe  each  of  such  communications,  balance 
sheets  or  statements,  show  how  and  when  each  was 
received,  and  hand  it  to  the  officer  taking  your 
deposition,  to  be  marked  as  an  exhibit  to  be  at- 
tached to  this  deposition. 
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Answer  to  Interrogatory  No.  13.  No  such  com- 
munication was  received,  but  on  June  26,  1947,  we 
did  receive  a  mimeographed  form  letter  signed  by 
C.  W.  Saxon,  General  Manager.  It  is  marked  "Ex- 
hibit B."  Enclosed  in  that  letter  was  a  mimeo- 
graphed balance  sheet.  It  is  marked  "Exhibit  C* 
/s/  C.  D.  CADOT. 

[Endorsed] :    Filed  August  12, 1948. 


PLAINTIFF'S  EXHIBIT  No.  4 
Deposition  of  Paul  S.  Godber 

Interrogatory  No.  1.  State  your  name  and  ad- 
dress. 

Answer  to  Interrogatory  No.  1.  Paul  S.  Godber, 
851  East  Sixtieth  Street,  Los  Angeles  1,  California. 

Interrogatory  No.  2.  By  whom  are  you  em- 
ployed ? 

Answer  to  Interrogatory  No.  2.  Trojan  Battery 
Company. 

Interrogatory  No.  3.  State  what  office  or  posi- 
tion you  liohl  in  that  Company. 

Answer  to  Interrogatory  No.  3.     Vice  President. 

r?it('i*i'ogatory  No.  4.  State  how  long  you  have 
been  so  em])loyed  by  such  Com])any,  the  different 
offices  or  ])ositi(^ns  you  have  held  while  so  employed, 
and  tlic  jx'riod  (hiring  which  you  have  held  each 
such  office  or  |)()siti(Hi. 

Answer    to     Interrogatory    No.    4.     For    about 
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twenty-one  years.    I  have  been  Vice  President  for 
one  year;  Manager  for  five  years,  and  Salesman 
for  fifteen  years. 

Interrogatory  No.  5.  Describe  briefly  your 
duties. 

Answer  to  Interrogatory  No.  5.  Acting  as  Gen- 
eral Manager;  also  in  charge  of  sales. 

Interrogatory  No.  6.  Did  your  company  sell  any 
merchandise  to  Central  Auto  Supply,  Inc.,  a  cor- 
poration, of  Phoenix,  Arizona,  prior  to  its  adjudi- 
cation as  a  bankrupt  in  July,  1947? 

Answer  to   Interrogatory  No.   6.     Yes. 

Interrogatory  No.  7.  Of  what  did  such  merchan- 
dise consist? 

Answer  to  Interrogatory  No.  7.  Storage  bat- 
teries. 

Interrogatory  No.  8.  Has  your  company  been 
paid  for  such  merchandise? 

Answer  to  Interrogatory  No.  9.  There  is  now 
a  balance  that  is  unpaid. 

Interrogatory  No.  9.  If  not,  how  much  is  now 
due? 

Answer  to  Interrogatory  No.  8.  There  is  now 
due  $1143.53. 

Interrogatory  No.  10.  Prior  to  your  transactions 
with  Central  Auto  Supply,  Inc.,  did  you  or  your 
company  receive  any  communications  or  statements 
in  writing  from  said  Central  Auto  Supply,  Inc., 
with  reference  to  its  financial  condition  ? 

If  so,  please  describe  each  of  such  communica- 
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tions  or  statements,  state  bow  and  when  you  re- 
ceived it,  and  hand  it  to  the  officer  taking  your 
deposition,  to  be  marked  as  an  exhibit  to  be  attached 
to  such  deposition. 

Answer  to  Interrogatory  No.  10.  We  did  not 
at  any  time  prior  to  our  transactions  with  Central 
Auto  Supply,  Inc.,  receive  any  communication  or 
statement  in  writing  from  them  with  reference  to 
their  financial  condition. 

Interrogatory  No.  11.  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Supply, 
Inc.,  were  you,  or  your  company,  or  any  of  its 
agents  or  officers  advised  that  such  merchandise 
when  delivered  was  to  be  immediately  delivered  to 
Lawrence  Warehouse  Company  and  warehouse  re- 
ceipts issued  therefor  to  Valley  National  Bank  of 
Phoenix  ? 

Answer  to  Interrogatory  No.  11.  At  or  before 
the  time  our  merchandise  was  delivered  to  Central 
Auto  Supply,  Inc.,  we  were  certainly  not  advised 
by  any  of  its  agents  or  officers  that  such  merchan- 
dise when  received  was  to  be  innnediately  delivered 
to  Lawrence  Warehouse  Company  and  warehouse 
recei})ts  issued  therefor  to  Valley  National  Bank 
of  Phoenix  or  anyone  else. 

Tntorrogatovy  No.  12.  If  you,  your  company,  or 
its  officcis  or  agents,  had  been  so  advised,  would 
your  company  have  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Sui)ply,  Inc.  ? 
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Answer  to  Interrogatory  No.  12.  If  our  com- 
pany or  any  of  our  representatives  had  been  so 
advised,  no  merchandise  would  have  been  shipped 
to  Central  Auto  Supply,  Inc.,  under  such  an  ar- 
rangement. 

Interrogatory  No.  13.  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you, 
or  your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  coromunications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the 
warehouse  agreement  between  said  Auto  Supply 
and  Lawrence  Warehouse  Company  and  the  alleged 
lien  of  the  Valley  National  Bank  of  Phoenix?  If 
so,  describe  each  of  such  communications,  balance 
sheets  or  statements,  state  how  and  when  each  was 
received,  and  hand  it  to  the  officer  taking  your 
deposition,  to  be  marked  as  an  exhibit  to  be  at- 
tached to  this  deposition. 

Answer  to  Interrogatory  No.  13.  During  the 
course  of  our  dealings  with  Central  Auto  Supply, 
Inc.,  w^e  did  not  receive  any  mimeographed  balance 
sheets  or  foiTQ  letters  or  other  communications 
from  Mr.  C.  W.  Saxon,  with  the  exception  of  the 
letter  and  report  dated  November  26,  1946,  attached 
hereto  as  Exhibit  "B"  and  with  the  excej^tion  of 
the  letter  dated  December  26,  1946,  attached  hereto 
as  Exhibit  "C."     These  letters  are  referred  to  in 
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my  answer  to  question  No.   14.     AVe  received  no 
conununications  regarding  the  Lawrence  Warehouse 
Company  or  a  lien  of  any  kind  held  by  the  Valley 
National  Bank  of  Phoenix. 

Interrogatory  No.  14.  State  in  detail  what  ar- 
rangement, if  any,  your  company  had  with  Central 
Auto  Supply,  Inc.,  with  reference  to  the  sale  and 
shipment  of  merchandise  to  said  Central  Auto 
Supply,  Inc.,  during  May,  June  and  the  1st  part 
of  July,  1947,  and  with  w^hom  such  arrangements, 
if  any,  were  made. 

Answer  to  Interrogatory  No.  14.  Prior  to  Feb- 
ruary, 1947,  Central  Auto  Supply's  account  with 
our  firm  had  become  quite  delinquent.  In  fact  in 
December,  1946,  they  were  placed  on  C.O.D.  and  we 
were  told  by  Mr.  Kersting  that  merchandise  would 
be  accepted  on  a  C.O.D.  basis  and  the  balance  of 
the  old  account  would  also  be  paid  as  fast  as  pos- 
sible. Early  in  February  of  1947,  I  visited  Central 
Auto  Supply  Company,  Inc.,  in  Phoenix  and  by 
that  time  they  had  reduced  their  account  with  us 
to  $407.99.  Mr.  Kersting  and  Mr.  Saxon  both 
told  me  that  they  were  in  much  better  shape.  They 
said  they  had  received  a  letter  of  credit  from  the 
bank  O.K.'ing  them  to  operate  on  a  current  basis 
for  any  new  bills  incurred.  They  said  that  if  we 
would  again  ])lace  them  on  o]ien  account  they 
would  guarantee  that  all  l)ills  would  be  paid  on 
a  current  basis,  and  these  new  debts  would  have 
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nothing  to  do  with  their  old  indebtedness.  On  this 
assurance  we  placed  them  on  open  account  and  on 
April  10,  1947,  they  owed  us  only  |319.91,  having 
made  another  j^ayment  against  the  old  account. 
On  April  10th,  1947,  we  made  a  new  shipment  to 
them  which  brought  their  balance  as  of  June  3rd 
to  $1143.53.  No  pa}Tnent  was  ever  made  against 
this  amount.  A  statement  confirming  the  above  is 
attached  marked  Exhibit  "A."  Also  attached 
hereto,  marked  Exhibit  "B,"  is  a  letter  wx  received 
from  Central  Auto  Supply,  dated  November  26, 
1946,  which  letter  has  attached  to  it  a  carbon  copy 
of  a  report  stated  in  the  letter  to  have  been  made 
by  the  George  S.  May  Company.  This  carbon 
copy  of  the  report  is  dated  November  14,  1946,  and 
was  received  with  the  letter  marked  Exhibit  "B." 
We  had  asked  for  a  copy  of  the  letter  of  credit 
referred  to  in  this  letter  but  did  not  receive  it.  On 
December  17th,  1946,  we  again  asked  for  a  copy 
of  the  letter  of  credit,  but  still  did  not  receive  it, 
but  as  above  mentioned  upon  my  visit  to  Central 
Auto  Supply,  Mr.  Bob  Kersting  and  Mr.  Saxon 
told  me  that  any  new  bills  would  be  paid  and  their 
new  bank  arrangement  would  not  in  any  way  tie 
up  money  received  for  this  new^  merchandise  when 
sold  by  Central  Auto  Supply.  Also  attached  and 
marked  Exhibit  "C"  is  a  letter  of  December  26th, 
1946,  signed  by  Central  Auto  Supply,  per  C.  W. 
Saxon,  which  w^e  received  through  the  mail   and 
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which  states  that  they  have  improved  their  finan- 
cial condition  considerably  in  the  past  90  days  and 
that  the  net  worth  has  been  increased  by  $10,000.00. 
/s/  PAUL  S.  GODBER. 

[Endorsed]  :     Filed  August  18,  1948. 


PLAINTIFF'S  EXHIBIT  No.  5 
Deposition  of  J.  C.  Baldwin 

Interrogatory  No.  1.  State  your  name  and  ad- 
dress. 

Answer  to  Interrogatory  No.  1.  J.  C.  Baldwin, 
911  East  Pine  Street,  Seattle,  Washington. 

Interrogatory  No.  2.  By  whom  are  you  em- 
ployed ? 

Answ^er  to  Interrogatory  No.  2.  Standard  Mo- 
tor Products,  Inc. 

Interrogatory  No.  3.  State  what  office  or  posi- 
tion you  hold  in  that  comj^any. 

Answer  to  Interrogatoiy  No.  3.  Pacific  Coast 
Manager. 

Interrogatory  No.  4.  State  how  long  you  have 
been  so  employed  by  such  company,  the  different 
offices  or  positions  you  have  held  while  so  em- 
ployed, and  the  peridds  during  which  you  have  held 
each  such  office  or  position. 

Answer    to    Interrogatory    No.    4.     TwcMitv-nine 
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years  consecutively  and  continuously  in  the  same 
business,  the  same  position. 

Interrogatoiy  No.  5.  Describe  briefly  your 
duties. 

Answer  to  Interrogatory  No.  5.  I  am  in  charge 
of  the  company's  affairs  for  eleven  western  states. 

Interrogatory  No.  6.  Did  your  company  sell  any 
merchandise  to  Central  Auto  Supply,  Inc.,  a  corpo- 
ration, of  Phoenix,  Arizona,  prior  to  its  adjudica- 
tion as  a  bankrupt  in  July,  1947? 

Answer  to  Interrogatory  No.  6.     They  did. 

Interrogatory  No.  7.  Of  w^hat  did  such  merchan- 
dise consist? 

Answer  to  Interrogatory  No.  7.  Automotive  and 
electrical  repair  parts. 

Interrogatory  No.  8.  Has  your  company  been 
paid  for  such  merchandise? 

Answer  to  Interrogatory  No.  8.     No. 

Interrogatory  No.  9.  If  not,  how^  much  is  now 
due? 

Answ^er  to  Interrogatory  No.  9.     $707.23. 

Interrogatory  No.  10.  Prior  to  your  transactions 
with  Central  Auto  Supply,  Inc.,  did  you  or  did  your 
company  receive  any  communications  or  statements 
in  writing  from  said  Central  Auto  Supply,  Inc., 
wdth   reference  to   its   financial   condition? 

If  so,  please  describe  each  of  such  communica- 
tions or  statements,  state  how  and  when  you  re- 
ceived it,  and  hand  it  to  the  officer  taking  your 
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deposition,  to  be  marked  as  an  exhibit  to  be  at- 
tached to  such  deposition. 

Answer  to  Interrogatory  No.  10.     None. 

Interrogatory  No.  11.  At  or  before  the  time 
your  merchandise  w^as  delivered  to  Central  Auto 
Supply,  Inc.,  were  you,  or  your  company,  or  any 
of  its  agents  or  officers  advised  that  such  mer- 
chandise wlien  delivered  was  to  be  immediately  de- 
livered to  Lawrence  AVarehouse  Company  and 
warehouse  receipts  issued  therefor  to  Valley  Na- 
tional Bank  of  Phoenix? 

Answer  to  Interrogatory  No.  11.  No.  We  sold 
it  on  a  regular  open  account. 

Interrogatory  No.  12.  If  you,  your  company, 
or  its  officers  or  agents,  had  been  so  advised,  would 
your  company  haA^e  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Supply,  Inc.? 

Answer  to  Interrogatory  No.  12.     Certainly  not. 

Interrogatory  No.  13.  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you, 
or  your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the 
warehouse  agreement  between  said  Auto  Supply 
and  Lawrence  Warehouse  Com})any  and  the  al- 
leged lien  of  the  Valley  National  Bank  of  Phoenix  ? 

If    so,    describe    each    ol'    such    communications, 
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balance  sheets  or  statements,  state  how  and  when 
each  was  received,  and  hand  it  to  the  officer  taking 
your  deposition,  to  be  marked  as  an  exhibit  to  be 
attached  to  this  deposition. 

Answer  to  Interrogatory  No.  13.  No.  We  did 
receive  a  letter  dated  June  26,  1947,  signed  by  C.  W. 
Saxon,  setting  forth  the  involvement  of  their  com- 
pany and  to  which  was  attached  their  balance  sheet 
dated  June  20,  1947,  in  which  they  asked  all  credi- 
tors to  accept  monthly  payments  of  2  per  cent  of 
the  total  ow^ed  or  settle  all  outstanding  bills  at 
once  on  the  basis  of  25  per  cent  of  total  owed. 
However,  according  to  our  records,  this  letter  was 
not  received  until  after  the  merchandise  amounting 
to  $707.23  had  been  shipjDed  to  them  in  Phoenix. 
In  fact,  we  knew  nothing  of  the  condition  of  this 
company  other  than  that  they  had  previously  paid 
their  bills  with  us  until  we  got  this  letter,  and,  as 
I  said  before,  the  merchandise  had  been  shipped. 

(Letter  from  Central  Auto  Supply,  Phoenix, 
Arizona,  dated  June  26,  1947,  marked  Plain- 
tiff's 1  for  identification,  same  being  returned 
herewith  and  attached  hereto.) 

(Concluded) 

/s/  J.  C.  BALDWIN. 

[Endorsed] :     Filed  August  21,  1948. 
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Interrogatory  No.  1.  State  your  name  and  ad- 
dress. 

Interrogatory  No.  2.  By  whom  are  you  em- 
ployed ? 

Interrogatory  No.  3.  State  what  office  or  posi- 
tion you  hold  in  that  company. 

Interrogatory  No.  4.  State  how  long  you  have 
been  so  employed  by  such  Company,  the  different 
offices  or  positions  you  have  held  while  so  employed, 
and  the  periods  during  which  you  have  held  each 
such  office  or  position. 

Interrogatory  No.  5.  Describe  briefly  your 
duties. 

Interrogatory  No.  6.  Did  your  company  sell  any 
merchandise  to  Central  Auto  Supply,  Inc.,  a  cor- 
poration, of  Phoenix,  Arizona,  prior  to  its  adjudi- 
cation as  a  bankrupt  in  July,  1947. 

Interrogatory  No.  7.  Of  what  did  such  merchan- 
dise consist? 

Interrogatory  No.  8.  Has  your  company  been 
p.-iid  for  such  merchandise? 

Interrogatory  No.  9.  If  not,  how  much  is  now 
due? 

Interrogatory  No.  10.  Prior  to  your  transactions 
with  Central  Auto  Supply,  Inc.,  did  you  or  your 
c()'nj)aiiy  leceive  any  communications  or  statements 
in  writing  from  said  Central  Auto  Su})ply,  Inc., 
with   reference   to   its   financial   condition? 

If  so,  ])h'as('  describe  eacli  of  siicli   communica- 
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tions  or  statements,  state  how  and  when  you  re- 
ceived it,  and  hand  it  to  the  officer  taking  your 
deposition,  to  be  marked  as  an  exhibit  to  be  at- 
tached to  such  deposition. 

Interrogatory  No.  11.  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Supply, 
Inc.,  were  you,  or  your  company,  or  any  of  its 
agents  or  officers  advised  that  such  merchandise 
when  delivered  was  to  be  immediately  delivered 
to  Lawrence  Warehouse  Company  and  warehouse 
receipts  issued  therefor  to  Valley  National  Bank 
of  Phoenix? 

Interrogatory  No.  12.  If  you,  your  company,  or 
its  officers  or  agents,  had  been  so  advised,  w^ould 
your  company  have  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Supply,  Inc.? 

Interrogatory  No.  13.  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you, 
or  your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the 
warehouse  agreement  between  said  Auto  Supply 
and  Lawrence  Warehouse  Company  and  the  alleged 
lien  of  the  Valley  National  Bank  of  Phoenix?  If 
so,  describe  each  of  such  commmiications,  balance 
sheets  or  statements,  state  how  and  when  each  was 
received,  and  hand  it  to  the  officer  taking  your  depo- 
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sition,  to  be  marked  as  an  exhibit  to  be  attached 
to  this  deposition. 

Answer  to  Interrogatory  No.  1.  Edward  R.  Tol- 
free— Business  address,  25  W.  45th  Street,  New 
York  City;  residence,  400  East  49th  Street,  New 
York  City. 

Answ^er  to  Interrogatory  No.  2.  "X"  Labora- 
tories, Inc. 

Answer  to  Interrogatory  No.  3.     President. 

Answer  to  Interrogatory  No.  4.  Since  we  incor- 
porated, before  I  owned  the  company  and  origi- 
nated it.  We  incorporated  in  1934.  I  have  always 
been  the  President  since  the  inception  of  the  cor- 
poration. 

Answer  to  Interrogatory  No.  5.  I  supervised 
sales  and  finance. 

Answer  to  Interrogatory  No.  6.     Yes. 

Answer  to  Interrogatory  No.  7.  We  sold  tliis 
concern  300  assorted  cartons  of  our  products — "x'* 
liquid,  ''x"  superflush,  "x"  block  liquid,  "x"  rust- 
off,  "x"  alkaline  flush,  ''x"  powder  and  "x"  car 
wash. 

Answer  to  Interrogatory  No.  8.     No. 

Answer  to  Interrogatory  No.  9.     $2379.72. 

Answer  to  Interrogatory  No.  10.     No. 

Answ(>r  to  Interrogatory  No.  11.     No. 

Answer  to  Interrogatory  No.  12.     No. 

Answer  to  Interrogatory  No.  13.     No. 

/s/  EDWARD  R.  ^POLFREE. 

[Endorsed]:     Filed  September  14,  1948. 
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Deposition  of  Frank  A.  Warburton,  Jr. 

Interrogatory  No.  1:  State  your  name  and  ad- 
dress. 

Answer :  Frank  A.  Warburton,  Jr.,  1761  London 
Eoad,  Cleveland  12,  Ohio. 

Interrogatory  No.  2:  By  whom  are  you  em- 
ployed? 

Answer:     Doan  Manufacturing  Corporation. 

Interrogatory  No.  3 :  State  what  office  or  position 
you  hold  in  that  company. 

Answer:     Office  manager  and  credit  manager. 

Interrogatory  No.  4:  State  how  long  you  have 
been  so  employed  by  such  company,  the  different 
offices  or  positions  you  have  held  while  so  employed, 
and  the  periods  during  which  you  have  held  each 
such  office  or  position. 

Answer:  I  have  been  employed  by  Doan  Manu- 
facturing Corporation  approximately  two  and  a  half 
years,  during  which  time  I  have  held  the  position 
as  office  manager  and  credit  manager. 

Interrogatory  No.  5:  Describe  briefly  your 
duties. 

Answer:  Duties  consist  of  supervising  all  office 
personnel,  handling  accounts  receivable,  accounts 
payable,  collections,  and  any  other  detailed  duties 
which  occur. 

Interrogatory  No.  6 :  Did  your  company  sell  any 
merchandise  to  Central  Auto  Supply,  Inc.,  a  corpo- 
ration, of  Phoenix,  Arizona,  prior  to  its  adjudication 
as  a  bankrupt  in  July,  1947 '? 
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Answer:  We  have  had  one  sale  to  Central  Auto 
Parts  of  Phoenix,  Arizona,  which  was  made  on 
August  27,  1946. 

Interrogatory  No.  7:  Of  what  did  such  mer- 
chandise consist  ? 

Answer:  This  sale  consisted  solely  of  automo- 
tive floor  mats,  thirty-six  of  one  style  and  forty- 
two  of  another,  a  total  cost  of  $143,77,  less  freight 
allowance,  terms  two  per  cent,  tenth  prox.,  thirty 
days  net. 

Interrogatory  No.  8:  Has  your  company  been 
paid  for  such  merchandise  ? 

Answer:  They  have  received  partial  payment 
on  this  shipment  for  the  amount  of  $43.77,  received 
on  April  29,  1947. 

Interrogatory  No.  10:  Prior  to  your  transaction 
with  Central  Auto  Supply,  Inc.,  did  you  or  your 
company  receive  any  communications  or  statements 
in  writing  from  said  Central  Auto  Supply,  Inc., 
with  reference  to  its  financial  condition? 

If  so,  please  describe  each  of  such  communications 
or  statements,  state  how  and  when  you  received  it, 
and  hand  it  to  the  officer  taking  your  deposition, 
to  be  marked  as  an  exhibit  to  be  attached  to  sucli 
deposition.  Answer :     No. 

Interrogatoiy  No.  11:  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Supply, 
Inc.,  were  you,  or  your  company,  or  any  of  its  agents 
or  officers  advised  that  such  merchandise  when  de- 
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livered  was  to  be  immediately  delivered  to  Lawrence 
Warehouse  Company  and  warehouse  receipts  issued 
therefor    to    Valley    National    Bank    of    Phoenix? 

Answer :     No. 

Interrogatory  No.  12 :  If  you,  or  your  company, 
or  its  officers  or  agents,  had  been  so  advised,  would 
your  company  have  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Supply,  Inc.? 

Answer :     No,  we  would  not. 

Interrogatory  No.  13 :  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you 
or  your  company  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the  ware- 
house agTeement  between  said  Auto  Supply  and 
Lawrence  Warehouse  Company  and  the  alleged  lien 
of  the  Valley  National  Bank  of  Phoenix?  If  so, 
describe  each  of  such  communications,  balance  sheets 
or  statements,  state  how  and  when  each  was  received, 
and  hand  it  to  the  officer  taking  your  deposition, 
to  be  marked  as  an  exhibit  to  be  attached  to  this 
deposition. 

Answer:     No,  we  did  not  receive  any. 

/s/  FRANK  A.  WARBURTON,  JR. 

[Endorsed]  :     Filed  September  16,  1948. 


142  Ralph  Barry,  etc.  vs. 

PLAINTIFF'S  EXHIBIT  No.  8 

Deposition  of  M.  Blackburn 

Interrogatory  No.  1.  State  your  name  and  ad- 
dress. 

Answer  to  Interrogatory  No.  1.  Maurine  Black- 
burn, Fairfield,  Illinois. 

Interrogatory  No.  2.  By  whom  are  you  em- 
ployed ? 

Answer  to  Interrogatory  No.  2.  Chefford  Master 
Manufacturing  Co.,  Inc. 

Interrogatory  No.  3.  State  what  office  or  position 
you  hold  in  that  Company. 

Answer  to  Interrogatory  No.  3.    Credit  Manager. 

Interrogatory  No.  4.  State  how  long  you  have 
been  so  employed  by  such  Company,  the  different 
offices  or  positions  you  have  held  while  so  employed, 
and  the  periods  during  which  you  have  held  each 
such  office  or  position. 

Answer  to  Interrogatory  No.  4.  I  have  been  em- 
ployed by  Chefford  Master  Manufacturing  Co.,  Inc., 
continuously  for  the  last  thirteen  years.  I  started 
as  order  clerk,  typist,  inventory  clerk.  I  have  had 
my  i)resont  position  approximately  five  years. 

Interrogatory  No.  5.    Describe  briefly  your  duties. 

Answer  to  Interrogatory  No.  5.  Approval  of 
credit  orders  and  collection  of  accounts. 

Interrogatory  No.  6.  Did  your  Company  sell  any 
mci'chandise  to  Central  Auto  Su])])ly,  Inc.,  a  Cor- 
poration, of  Phoenix,  Arizona,  ])rior  to  its  adjudica- 
tion as  a  bankrupt  in  July,  1947? 

Answer  to  Interrogatory  No.  G.     Yes. 
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Interrogatory  No.  7.  Of  what  did  such  mer- 
chandise consist? 

Answer  to  Interrogatory  No.  7.  Automobile  parts 
for  replacement. 

Interrogatory  No.  8.  Has  your  Company  been 
paid  for  such  merchandise? 

Answer  to  Interrogatory  No.  8.    No. 

Interrogatory  No.  9.  If  not,  how  much  is  now 
due? 

Answer  to  Interrogatory  No.  9.     $282.64. 

Interrogatory  No.  10.  Prior  to  your  transac- 
tions with  Central  Auto  Supply,  Inc.,  did  you  or 
your  company  receive  any  communications  or  state- 
ments in  writing  from  said  Central  Auto  Supply, 
Inc.,  with  reference  to  its  financial  condition?  If 
so,  please  describe  each  of  such  communications  or 
statements,  state  how  and  when  you  received  it,  and 
hand  it  to  the  officer  taking  your  deposition,  to  be 
marked  as  an  exhibit  to  be  attached  to  such  deposi- 
tion. 

Answer  to  Interrogatory  No.   10.     None  at  all. 

Interrogatory  No.  11.  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Supply, 
Inc.,  were  you,  or  your  company,  or  any  of  its 
agents  or  officers  advised  that  such  merchandise 
when  delivered  was  to  be  immediately  delivered  to 
Lawrence  Warehouse  Company  and  warehouse  re- 
ceipts issued  therefor  to  Valley  National  Bank  of 
Phoenix  ? 
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Answer  to  Interrogatory  No.  11.     No,  sir. 

Interrogatory  No.  12.  If  you,  your  compan}^,  or 
its  officers  or  agents,  had  been  so  advised,  would 
your  company  have  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Supply,  Inc.? 

Answer  to  Interrogatory  No.  12.    We  would  not. 

Interrogatory  No.  13.  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you, 
or  your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the  ware- 
house agreement  between  said  Auto  Supply  and 
Lawrence  Warehouse  Company  and  the  alleged  lien 
of  the  Valley  National  Bank  of  Phoenix? 

If  so,  describe  each  of  such  communications,  bal- 
ance sheets  or  statements,  state  how  and  when  each 
was  received,  and  hand  it  to  the  officer  taking  your 
deposition,  to  be  marked  as  an  exhibit  to  be  attadied 
to  this  deposition. 

Answer  to  Interrogatory  No.  13.  The  only  thing 
that  we  received  pertaining  to  the  financial  condi- 
tion of  Central  Auto  Supply,  Inc.,  was  a  letter  dated 
June  26,  1947,  which  was  twenty-four  days  after 
the  last  shipment  of  merchandise  to  tlu^  Central 
Auto  Supply,  Inc.,  which  letter  had  attached  to  it 
a  purported  financial  statement.  This  letter  was 
received  by  mail  and  it  is  in  the  same  condition  now 
as  w4ien  received,  with  the  exception  of  the  j)encil 
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notations  on  the  first  page,  which  are  in  my  hand- 
writing and  were  my  office  memoranda. 

I  will  hand  you  this  letter,  consisting  of  two 
pages,  with  the  financial  statement  attached.  The 
exhibit  which  you  have  just  marked  A-1  is  the  first 
page  of  said  letter;  the  exhibit  which  you  have  just 
marked  A-2  is  the  second  page  of  said  letter,  and 
the  exhibit  which  you  have  just  marked  A-3  is  the 
financial  statement  attached  to  said  letter. 

/s/  M.  BLACKBURN. 

/s/  (MAURINE  BLACKBURN.) 

[Endorsed]  :    Filed  September  21,  1948. 


PLAINTIFF'S  EXHIBIT  No.  9 
Deposition  of  David  Shapiro 

Interrogatory  No.  1.  State  your  name  and  ad- 
dress '? 

Answer  to  Interrogatory  No.  1.  David  Shapiro, 
1252  North  Damen  Avenue,  Chicago. 

Interrogatory  No.  2.  By  whom  are  you  em- 
ployed ? 

Answer  to  Interrogatory  No.  2.  Everhot  Prod- 
ucts Co.,  2001  West  Carroll  Avenue. 

Interrogatory  No.  3.  State  w^hat  office  or  position 
you  hold  in  that  company? 

Answer  to  Interrogatory  No.  3.  Assistant  book- 
keeper. 
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Interrogatory  No.  4.  State  how  long  you  have 
been  so  employed  bj^  such  company,  the  different 
offices  or  position  you  have  held  while  so  employed, 
and  the  periods  during  which  you  have  held  each 
such  office  or  position? 

Answer  to  Interrogatory  No.  4.  I  have  been  em- 
ployed eleven  months  in  the  same  position. 

Interrogatory  No.  5.  Describe  briefly  your  duties  ? 

Answer  to  Interrogatory  No.  5.  Posting  to  ac- 
counts receivable  and  checking  credits. 

Interrogatory  No.  6.  Did  your  company  sell  any 
merchandise  to  Central  Auto  Supply,  Inc.,  a  cor- 
poration, of  Phoenix,  Arizona,  prior  to  its  adjudica- 
tion as  a  bankrupt  in  July,  1947? 

Answer  to  Interrogatory  No.  6.     Yes. 

Interrogatory  No.  7.  Of  what  did  such  merchan- 
dise consist  ? 

Answer  to  Interrogatory  No.  7.  Automotive 
parts. 

Interrogatory  No.  8.  Has  j-our  company  been 
paid  for  such  merchandise? 

Answer  to  Interrogatory  No.  8.    No. 

Interrogatory  No.  9.  If  not,  how  much  is  now 
due? 

Answer  to  Interrogatory  No.  9.    $81.31. 

Interrogatory  No.  10.  Prior  to  your  transactions 
with  Central  Auto  Su])ply,  Inc.,  did  you  or  your 
company  receive  any  coTninunications  or  statoinonts 
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in  writing  from  said  Central  Auto   Suj^ply,   Inc., 
with  reference  to  its  financial  condition? 

Answer  to  Interrogatory  No.  10.    No. 

Interrogatory  No.  11.  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Supply, 
Inc.,  were  you  or  your  compan}^,  or  any  of  its  agents 
or  officers  advised  that  such  merchandise  when  de- 
livered was  to  be  immediately  delivered  to  Lawrence 
Warehouse  Company  and  warehouse  receipts  issued 
therefor  to  Valley  National  Bank  of  Phoenix? 

Answer  to  Interrogatory  No.  11.     No. 

Interrogatory  No.  12.  If  you,  your  company  or 
its  officers  or  agents  had  been  so  advised,  would  your 
company  have  sold  and  delivered  such  merchandise 
to  Central  Auto  Supply,  Inc.  ? 

Answer  to  Interrogatory  No.  12.    No. 

Interrogatory  No.  13.  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you  or 
your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the 
warehouse  agreement  between  said  Auto  Supply 
and  Lawrence  Warehouse  Company  and  the  alleged 
lien  of  the  Valley  National  Bank  of  Phoenix? 

Answer  to  Interrogatory  No.  13.    No. 
/s/  DAVID  SHAPIRO. 

[Endorsed]  :    Filed  September  21,  1948. 
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PLAINTIFF'S  EXHIBIT  No.  10 
Deposition  of  F.  C.  Westphal 

Interrogatory  No.  1:  State  your  name  and  ad- 
dress. 

Answer  to  InteiTOgatory  No.  1 :  F.  C.  Westphal ; 
617  Meadow  Lane,  Libertyville,  Illinois. 

Interrogatory  No.  2:  By  whom  are  you  em- 
ployed ? 

Answer  to  Interrogatory  No.  2:  By  Ammco 
Tools,  Inc. 

Literrogatoiy  No.  3 :  State  what  office  or  position 
you  hold  in  that  company  ? 

Answer  to  Interrogatory  No.  3 :     Treasurer. 

Interrogatory  No.  4:  State  how  long  you  have 
been  so  emi)loyed  by  such  comi^any,  the  different 
offices  or  positions  you  have  held  while  so  employed, 
and  the  periods  during  which  you  have  lield  each 
such  office  or  position  ? 

Answer  to  Interrogatory  No.  4 :  I  have  been  em- 
ployed for  fifteen  years  with  Ammco  Tools,  Inc. 
They  were  formerly  known  as  Automotive  Main- 
tenance Machinery  Co.  They  changed  their  name 
in  October  of  1946.  I  held  the  office  of  credit  mana- 
ger for  five  years,  and  the  balance  of  over  ten  years 
as  treasurer. 

Interrogatory  No.  5:  Describe  briefly  your 
duties  ? 

Answer  to  Interrogatory  No.  5:  My  duties  are 
in  general  financial  affairs  of  the  company;  also 
I  have  charge  of  all  accounting  liroeedure. 
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Interrogatory  No.  6 :  Did  your  company  sell  any 
merchandise  to  Central  Auto  Supply,  Inc.,  a  cor- 
poration, of  Phoenix,  Arizona,  prior  to  its  adjudi- 
cation as  a  bankrupt  in  July,  1947  ? 

Answer  to  Interrogatory  No.  6:  Yes,  sir,  we 
did. 

Interrogatory  No.  7 :  Of  what  did  such  merchan- 
dise consist? 

■Answer  to  Interrogatory  No.  7:  One  L-42  five- 
foot  Universal  Line  Boring  Machine.  That  is  the 
only  item  we  have  ever  sold  them. 

Interrogatory  No.  8:  Has  your  company  been 
paid  for  such  merchandise  ? 

Answer  to  Interrogatory  No.  8 :     No,  we  have  not. 

Interrogatory  No.  9:  If  not,  how  much  is  now 
due"? 

Answer  to  Interrogatory  No.  9 :     $103.82. 

Interrogatory  No.  10 :  Prior  to  your  transactions 
with  Central  Auto  Supply,  Inc.,  did  you  or  your 
company  receive  any  communications  or  statements 
in  writing  from  said  Central  Auto  Suj^ply,  Inc., 
with  reference  to  its  financial  condition  ? 

Answer  to  Interrogatory  No.  10 :     No. 

Interrogatory  No.  11 :  At  or  before  the  time  your 
merchandise  was  delivered  to  Central  Auto  Sup- 
ply, Inc.,  were  you,  or  your  company,  or  any  of  its 
agents  or  officers  advised  that  such  merchandise 
when  delivered  was  to  be  immediately  delivered  to 
Lawrence  Warehouse  Company  and  warehouse  re- 
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ceipts  issued  therefor  to  Valley  National  Bank  of 
Phoenix  ? 

Answer  to  Interrogatory  No.  11:     No. 

Interrogatory  No.  12 :  If  you,  your  company,  or 
its  officers  or  agents,  had  been  so  advised,  would 
your  company  have  sold  and  delivered  such  mer- 
chandise to  Central  Auto  Supply,  Inc.  ? 

Answer  to  Interrogatory  No.  12 :  No,  not  on  that 
basis. 

Interrogatory  No.  13 :  During  the  course  of  your 
dealings  with  Central  Auto  Supply,  Inc.,  did  you, 
or  your  company,  receive  any  form  letters,  mimeo- 
graphed balance  sheets,  or  other  communications 
from  Mr.  C.  W.  Saxon,  Manager  of  said  Central 
Auto  Supply,  Inc.,  or  any  other  agent  or  officer 
thereof,  apprising  you  or  your  company  of  the 
warehouse  agreement  between  said  Auto  Supply 
and  Lawrence  Warehouse  Company  and  the  alleged 
lien  of  the  Valley  National  Bank  of  Phoenix? 

Answer  to  Interrogatory  No.  13:  No,  we  have 
not.  We  have  never  had  any  notifications  or  cor- 
respondence. 

/s/  F.  C.  WESTPHAL. 

[Endorsed] :     Filed  September  21,  1948. 


Mr.  Perry :     The  plaintiff  rests. 
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DEFENDANTS'  CASE 

Mr.  Craig:  If  the  Court  please,  at  this  time  we 
would  like  to  make  a  motion  for  judgment  at  the 
close  of  the  plaintiff's  case,  upon  the  grounds  that 
the  plaintiff  has  failed  to  prove  the  allegations  of 
its  complaint,  specifically,  that  the  plaintiff  has 
failed  to  prove  that  there  was  any  lack  of  posses- 
sion of  the  inventories  in  question  of  the  Lawrence 
Warehouse  Company,  that  there  wasn't  anything  in 
this  transaction  in  violation  of  the  Uniform  Ware- 
house Receipts  Act  or  the  Statute  referred  to  in 
plaintiff's  complaint  as  Section  62-522.  The  Court 
will  notice  that  the  gravamen  of  the  plaintiff's  com- 
plaint is  set  forth  in  Paragraphs  3  and  4  of  the 
complaint,  that  plaintiff  has  wholly  failed  to  prove 
the  allegations  therein  contained. 

The  Court :     Very  well,  the  motion  will  be  denied. 

Mr.  Craig :  At  this  time,  if  the  Court  please,  we 
would  like  to  offer  the  deposition  of  C.  W.  Saxon 
in -evidence. 

The  Court:     Any  objection? 

Mr.  Perry:  Yes,  if  your  Honor  please,  the 
proper  fouiidation  has  not  been  laid  for  it,  and  the 
deposition  was  taken  here.  I  don't  think  there  is 
any  showing  that  the  man  is  not  available  and  could 
not  testify  here. 

Mr.  Craig:  Well,  will  you  stipulate,  Mr.  Perry, 
that  the  deposition  was  taken  on  December  1st, 
1947,  and  that  Mr.  Saxon  is  in  Los  Angeles, 
California. 

Mr.  Perry :     Is  that  a  fact  % 
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Mr.  Craig:     Yes. 

Mr.  Perry:     Withdraw  our  objection,  put  it  in. 

The  Court :     It  may  be  received,  then. 

(Thereupon  the  document  was  marked  as  De- 
fendant's Exhibit  D  in  evidence.) 

Mr.  Crais: :     Mr.  Mitchell. 


■^t) 


HAROLD  A.  MITCHELL 

was  called  as  a  witness  on  behalf  of  the  defendants, 
and  being  first  duly  sworn,  testified  as  follows :  [42] 

Direct  Examination 
By  Mr.  Craig : 

Q.  Will  you  state  your  name,  please,  Mr. 
Mitchell?  A.     Harold  A.  Mitchell. 

Q.    Where  do  you  reside,  Mr.  Mitchell  ? 

A.     6  South  27th  Avenue,  Phoenix. 

Q.    Where  are  you  employed  I 

A.  By  the  Lawrence  Warehouse  Company  oper- 
ating as  District  Manager  of  the  Phoenix  territory 
and  subject  to  the  supervision  of  the  Los  Angeles 
office. 

Q.  How  long  have  you  been  employed  hy  the 
Lawrence  Warehouse  Company,  Mr.  MitchelH 

A.     Well,  since  '35,  as  a  regular  emj^loyee. 

Q.  And  in  what  capacities  have  you  been  em- 
ployed? 

A.  I  have  been  employed  in  the  capacity  of  a 
Warehouse  examiner,  whose  duty  is  to  install  these 
field  warehouse  set-ups,  and  as  my  present  position 
of  District  Manager,  supervising  the  examiners  that 
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are  in  the  field,  making  regular  examinations  and 

installations. 

Q.  And  were  you  employed  by  the  Lawrence 
Warehouse  Company  at  the  time  the  arrangement 
was  made  with  the  Central  Auto  Supply  in  Phoe- 
nix, Arizona?  A.     Yes.  [43] 

Q.     In  '46  and  '47,  along  in  that  period  ? 

A.  Yes,  I  was.  In  fact,  I  drew  up  the  contract 
which  was  of  course  forwarded  to  my  Los  Angeles 
office  for  approval.     That  was  on  July  26th,  1946. 

Q,  In  other  words,  you  negotiated  the  contract 
between A.     The  Central  Auto. 

Q.  The  Central  Auto  and  the  Lawrence  Ware- 
house Company  and  the  Valley  National  Bank? 

A.     Yes,  sir. 

Q.  On  behalf  of  the  Lawrence  Warehouse  Com- 
pany ?  A.     That  is  right. 

Q.  Now,  Mr.  Mitchell,  will  you  explain  to  the 
Court  just  what  this  particular  financing  arrange- 
ment was,  when  it  began  with  the  Central  Auto 
Supply  Company,  what  transpired  during  the 
period  it  was  in  existence,  and  when  it  was  ter- 
minated, if  you  know. 

A.  The  contract  was  entered  into  on  July  26, 
1946,  approval  was  received  approximately  the  30th 
of  that  month.  Installation  was  immediately  began 
as  the  account  was  in  somewhat  of  a  hurry  for 
their  financial  set-up  on  the  Valley  National  Bank. 
In  the  process  of  the  installation,  a  lease  was  se- 
cured  from   the   Central   Auto   Supply   Company, 
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which  was  then  operating  as  a  partnershii).  [44] 

Q.    At  what  location  ? 

A.  At  601  Adams.  After  the  lease  had  been  com- 
pleted, the  present  warehouse  agreement  completed 
between  the  Bank,  Central  Auto  Supply  and  the 
Lawrence  Warehouse  Company,  partitions  were 
built  where  they  were  necessary  and  locked  off  and 
segregated  the  commodity  from  other  commodities 
from  the  general  operation  of  the  Central  Auto 
Supply,  and  separating  the  commodities  from,  you 
might  say,  the  main  portion  of  the  buildmg  used 
as  display  purposes  and  where  customers  had  ac- 
cess to. 

As  soon  as  these  partitions  were  finished,  and 
in  that  respect  I  mean  constructed  and  erected,  we 
placed  our  signs  on  all  the  main  entrances  and 
inside  the  building  where  they  could  be  seen  from 
any  reasonable  position  in  the  building,  and  em- 
ployees were  hired.  At  the  time  of  the  installation, 
I  believe  we  hired  five  men,  a  warehouse  manager, 
three  assistants,  and  a  bonded  clerk.  The  duties  of 
these  men  were  simply  this:  The  Warehouse  Man- 
ager supervised  the  work  of  the  assistants  and  the 
bonded  clerk.  The  Warehouse  Manager  was  re- 
sponsible for  receiving  and  delivering,  and  primar- 
ily responsible  to  seeing  that  the  records  were  kejit 
as  his  instructions  were  outlined  to  him.  [45]  Those 
instructions  are  contained  in  a  regular  book  form. 
Inventory  was  taken  after  the  warehouse  manager 
and   emi)loyees   had   been    instructed    to    what   we 
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thought  thoroughly  enough.  Inventory  was  taken 
and  a  warehouse  receipt  issued  for  the  entire  inven- 
tory. At  that  time,  I  think  the  inventory  amounted 
to  approximately  $36,000.  That  inventory  was  taken 
to  the  Bank  in  the  company,  I  believe,  of  two  of 
the  partners,  and  the  financial  arrangements  com- 
pleted at  the  Bank. 

At  that  time  the  Lawrence  Warehouse  Company 
received  delivery  instructions  from  the  Bank  allow- 
ing the  Lawrence  Warehouse  Company  to  deliver 
to  Central  Auto  &  Supply  Company  $5000  worth  of 
merchandise  at  any  one  time,  meaning  that  we  could 
deliver  $5000  without  a  direct  order  for  warehouse 
release,  and  when  we  reached  the  Five,  we  cut  off 
the  deliveries  until  settlement  was  made  at  the 
Bank  for  the  $5000  withdrawn.  It  didn't  limit  them 
to  Five  in  one  week.  They  could  release  15  times  or 
$15,000  a  week  if  they  settled  three  times  during 
the  week.  However,  if  they  only  delivered  a  hun- 
dred dollars  during  the  week,  they  had  to  settle 
during  the  week  for  the  hundred.  That  is  elemen- 
tary, the  starting  of  the  operation. 

We  had  a  man  at  the  counter,  a  bonded  man 
at  [46]  the  counter,  and  an  assistant.  We  had  a 
warehouse  manager,  of  course,  in  the  back.  We  had 
a  bonded  man  who  withdrew  the  merchandise  for 
the  shop.  We  had  an  assistant  who  withdrew  mer- 
chandise for  what  they  called  the  carburetor  de- 
partment, and  a  bonded  clerk.  The  bonded  clerk's 
duties  w^ere  to  assimilate  all  the  papers  transmitted 
by  the  assistant  and  the  w^arehouse  manager  during 
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the  day,  and  compiling  them  and  recapping  at  the 
end  of  the  day.  That  recap  showed  exactly  the'nmn- 
ber  of  units  and  the  dollar  and  cents  value  of  the 
merchandise  withdrawn  during  that  day.  That  total 
figure  was  posted  against  our  authority  given  to 
us  by  the  Bank  allowing  us  to  deliver  $5000.  That 
is  the  way  we  determined  whether  we  were  under 
the  $5000,  or  nearing  that  amount.  That  operation 
continued  for  some  time  along  that  line.  About  De- 
cember of  '47,  I  believe,  November  or  December,  the 
Central  Auto  Supply  Company  hired  the  services 
of  the  George  S.  May  Company,  industrial  engi- 
neers, and  in  their  appraisal  of  the  business,  very 
little  of  our  operations  changed,  but  the  only  thing 
that  was  changed  was  the  withdrawing  of  several 
documents,  or  rather  invoices  that  had  no  concern 
with  our  operations. 

I  think  they  dismissed  a  couple  of  counter  men; 
in  fact,  we  had  a  little  discussion  as  to  our  em- 
jDloyees  who  were  all  left  intact  at  that  time.  That 
went  on  until  December,  I  believe,  when  Mr.  Saxon, 
of  the  George  S.  May  Company,  left  the  company 
and  came  with  the  Central  Auto  Supply  Company 
as  General  Manager.  During  this  time,  however, 
our  delivering  instructions  were  changed  from  5000 
to  2000,  and  around  in  February,  I  believe,  the 
Bank  cancelled  them  altogether.  We  had  to  get  a 
direct  order  for  release  before  the  merchandise 
could  be  removed  out  of  the  warehouse. 

Q.     Fe))ruary  of  what  year? 
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A.  It  was  February  of  1948,  and  January.  That 
didn't  last  long,  however.  The  delivery  instructions 
were  reinstated  to  500.  Now,  on  July  21st  we  re- 
ceived notice  of  bankruptcy,  and  the  warehouse  was 
locked.  We  immediately,  under  the  supervision  of 
the  warehouse  manager,  took  inventory.  That  took 
us  until  the  12th  of  August  to  take  the  inventory 
and  price  and  extend  it. 

Q.  Now,  that  was  the  12th  of  August  of  what 
year  ?  A.     '47,  or  '48,  rather. 

Q.  Well,  when  did  this  thing  get  started,  Mr. 
Mitchell,  do  you  remember  ? 

A.     July  26th  or  30th,  1946. 

Q.     '46,  and  it  went  through  '46  ?  [48] 

A.  About  July  21st,  that  first  notice  of  bank- 
ruptcy, in  '47.  We  vacated  the  property  or  our 
warehouse,  removed  our  signs  after  securing  a  re- 
lease for  the  commodities  from  the  Bank  on  or 
about  November  12th,  I  would  say. 

Q.     Of  '47?  A.     Of  '47. 

Q.  I  asked  you  that  because  on  a  couple  of  oc- 
casions here  you  said  '48.    I  wanted 

A.     Well,   '47. 

Q.     '47.    Proceed,  Mr.  Mitchell. 

A.  The  actual  records  pertaining  to  the  move- 
ment of  conamodities  consisted  of  invoices  made  up 
by  the  various  employees.  Very  seldom  had  we  put 
our  account  or  go  to  the  expense  of  having  special 
invoices  pertaining  to  that  particular  business 
printed  up.    We  used  on  this  specific  occasion,  we 
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were  granted  permission  to  use  the  regular  form  of 
invoices  that  the  account  was  then  using,  with  one 
exception,  that  we  had  a  fourth  copy  inserted. 
Those  copies,  the  original,  I  imagine,  went  to  the — 
the  original  and  duplicate,  I  imagine,  went  to  their 
office.  However,  the  triplicate  and  the  fourth  copy 
went  to  our  warehouse  manager  who,  in  turn,  turned 
them  over  to  the  bonded  bookkeeper  to  post  in  per- 
petual card  records.  The  third  copy,  [49]  one  of 
the  employees  of  the  account  priced  and  extended. 
I  believe  that  is  about  all. 

Q.  Now,  can  you  explain  your  relationship  with 
the  Valley  National  Bank  throughout  this  transac- 
tion? What  negotiations  or  what  steps  did  you 
take  with  the  Bank  during  the  course  of  these  opera- 
tions ? 

A.  Well,  as  field  warehousemen,  we  are  a  sep- 
arate, independent  entity  storing  goods  for  others 
for  a  charge,  neutral  custodian  or  trustee  for  col- 
lateral, so  that  we  had  to  report  to  the  Bank  once 
a  week,  at  least  once  a  week,  more  often  if  neces- 
sary, as  to  the  amount  of  goods  in  dollars  and  cents 
and  the  number  of  units  of  merchandise  withdrawn. 
We  also,  of  course,  reported  on  a  warehouse  receipt 
form  which  is  used  as  a  pledge  for  the  collateral  on 
what  was  actually  received  in  the  warehouse  during 
the  week,  however,  if  the  Bank  refused  to  sign  our 
confirmation  for  delivery  of  commodities  delivered 
from  the  warehouse  during  the  week,  we,  naturally, 
were  not  authorized  to  deliver  another  dollar  out  of 
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the  warehouse  until  a  copy  of  the  release  was  signed 
and  returned  to  the  warehouse  manager.  We  were 
at  the  Bank  constantly  on  this  particular  operation, 
due  to  the  fact  of  the  financial  condition,  the  change 
in  [50]  delivery  instructions.  I  believe  our  docu- 
ments were  modified  on  March  17th,  1947,  to  con- 
form to  the  new  designated  area  and  reducing  the 
area.  Not  only  that,  but  we  had  been  notified  on 
Fel)ruary  20th  that  the  Company  incorporated  Feb- 
ruary 20th,  1917,  that  the  Company  had  incor- 
porated, which  naturally  meant  that  we  should 
change  the  documents  covering  the  contract  and 
lease.  That,  of  course,  kept  us  constantly  in  touch 
with  the  bank. 

Q.  Will  you  state  if  you  know,  Mr.  Mitchell, 
whether  the  warehouse  receipts  that  were  issued  on 
these  commodities  were  negotiable  or  non-negotiable 
warehouse  re-ceipts"? 

A.  They  were  non-negotiable  warehouse  receipts 
made  out  to  the  Valley  National  Bank. 

Q.  Now,  Mr.  Mitchell,  I  show  you  a  set  of  photo- 
graphs marked  Defendant's  Lawrence  Warehouse 
Exhibit  No.  A  for  identification,  and  ask  you  if 
those  photogTaphs  truly  depict  the  posting  of  your 
signs  on  the  premises  at  601  East  Adams  Street 
where  the  Central  Auto  Supply  Company  operated. 

A.    Yes,  they  do.- 

Mr.  Craig :  We  offer  the  photographs  in  evidence. 

Mr.  Perry:    We  have  no  objection. 
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(Thereupon  the  documents  were  received  as 
Defendant  Lawrence  Warehouse  Company's 
Exhibit  A  [51]  in  evidence.) 

Q.  (By  Mr.  Craig) :  Now,  Mr.  Mitchell,  I  will 
refer  to  Plaintiff's  Exhibit  No.  1  in  evidence,  and  I 
call  your  attention  to  the  blueprint  attached  to  the 
first  instrument  entiled  ' '  Lawrence  Warehouse  Com- 
pany Field  Warehouse  Lease,"  dated  March  17th, 
1947,  which  blueprint  is  marked  Exhibit  A,  and  ask 
you  to  explain  the  significance  of  the  red  line  on 
that  blue  print. 

A.  Well,  a  copy  of  this  blueprint  is  posted  at  the 
main  entrance  of  the  warehouse.  This  instrument 
or  this  blueprint  states  on  the  top:  "All  of  the 
space  as  shown  outlined  in  red  on  this  diagram  is 
leased  to  Lawrence  Warehouse  Company,  ware- 
housemen, and  is  being  oi)erated  as  Phoenix,  Ari- 
zona, Warehouse  No.  21."  Portions  of  that  red 
line  were  fenced  and  others  being  behind  solid  walls, 
and  all  commodities  that  were  pledged  to  the  Bank 
and  the  Lawrence  Warehouse  receipts  were  kept 
within  that  area  until  delivered. 

Q.  Now,  Mr.  Mitchell,  does  the  Warehouse  Com- 
pany's Exhibit  A  in  evidence,  I  will  ask  you  to  state 
whether  or  not  those  signs  which  appear  in  those 
photograi)hs  as  notices  over  the  name  of  the  Law- 
rence Warehouse  Company  were  the  signs  whi<*li 
were  posted  on  the  premises?  [52] 

A.     Yes,  sir. 
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Q.  And  I  call  your  attention  to  the  i^hotograph 
depicting  the  fences  in  front  of  apparently  the  hall- 
ways or  the  walkways  through  the  stacks  of  com- 
modities, and  ask  you  if  those  fences  as  depicted  are 
the  fences  which  you  had  placed  upon  those  prem- 
ises? 

A.  Those  are  the  fences  that  required  the  ac- 
count to  construct  before  we  issued  our  first  ware- 
house re<ieipts. 

Q.  Now,  I  call  your  attention  to  the  photograph 
which  apparently  discloses  the  interior  and  the 
front  counter  of  the  store  building,  and  direct  your 
attention  to  the  right  hand  side  of  the  photograph 
which  depicts  apparently  a  gate,  upon  which  there 
is  a  hasp  and  padlock,  and  ask  you  who  the  hasp 
and  padlock  belonged  to? 

A.  Those  are  the  Lawrence  Warehouse  Com- 
pany's padlocks,  the  name  imprinted  on  them,  and 
while  this  picture  does  not  show  the  rest  of  the 
gates,  they  are  all  alike. 

Q.  They  are  all  alike,  and  who  has  the  key  to 
those  padlocks? 

A.  Those  keys,  I  might  have  failed  to  mention 
in  summarizing  the  operation  and  describing  the 
operation,  the  keys,  complete  padlock  were  given 
to  the  bonded  employees  who  had  sole  possession 
and  kept  those  keys  in  their  possession  at  all  times 
and  not  allowed  to 

Q.     Bonded  employees  of  whom? 

A.     The  Lawrence  Warehouse  Company.     They 
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were  not  allowed  to  even  pass  them  back  and  forth 

between  the  employees. 

Q.  Did  at  any  time,  Mr.  Kersting  or  any  of  the 
other  officers  or  persons  in  charge,  or  employees 
of  the  Central  Auto  Supply,  whether  it  was  a  part- 
nership or  a  corporation,  have  keys  which  would 
allow  them  to  enter  the  premises  of  which  you 
speak?  A.     No,  sir. 

Q.  Do  you  know  whether  or  not  at  the  conclu- 
sion of  this  operation,  Mr.  Mitchell,  all  locks  and 
keys  were  accounted  for  to  the  Lawrence  Ware- 
house Company  by  the  employees  of  the  Lawrence 
Warehouse  Company? 

A.  Yes,  sir.  At  the  time  eaeh  man  is  discharged 
or  relieved  of  his  duties,  the  examiner  who  is  mak- 
ing the  change  or  dismantling  the  warehouse,  must 
account  for  all  of  the  keys  and  locks  at  that  time. 
In  this  instance,  however,  when  the  dismantling  of 
the  warehouse  was  performed  by  the  Lawrence 
Warehouse  Company,  our  signs  removed,  [54]  blue- 
print, stock  cards,  showing  what  commodities  were 
held  for  the  Valle}'  National  Bank  which  were 
all  posted  throughout  the  warehouse,  we  had  to 
leave  the  locks  on  for  a  period  of  a  short  time  for 
the  courtesy  of  the  Bank,  who  had  no  locks. 

Q.  What  do  you  mean,  Mr.  Mitchell,  when  you 
refer  to  bonded  employees,  such  as  your  bonded 
clerks  ? 

A.  Well,  these  employees  are  on  the  payroll  of 
the  Lawrence  Warehouse  Company.    They  are  paid 
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according  to  their  employment  agreement  signed  at 
the  time  of  employing  them  for  a  stipulated  salary. 
They  are  bonded  by  Lloyds  of  London,  $500,000 
fidelity  bond.    Does  that  answer  your  question? 

Q.  Yes.  With  reference  to  the  employment 
agreements  with  employees,  Mr.  Mitchell,  state 
whether  or  not  this  w^as  in  writing,  and  if  so,  who 
signs  them  and  if  not,  how  they  are  arranged? 

A.  The  employment  agreement  is  in  a  type- 
w^^itten  form.  The  contract  stipulates  the  salary 
Avhich  is  agreed  upon  between  the  Lawrence  Ware- 
house Company  and  the  employee.  It,  in  one  sense, 
reminds  him  of  his  responsibility  as  to  his  duties, 
signed  by  the  Lawrence  Warehouse  Company, 
Warehouse  Examiner  or  representative,  and,  of 
course,  it  is  forwarded  to  the  operating  office  which 
in  this  [55]  case,  is  the  Los  Angeles  office. 

Q.  Does  the  depositor,  as  in  this  case  the  Central 
Auto  Supply  Company,  have  anything  to  do  with 
the  employment  of  the  Lawrence  Warehouse  Com- 
pany, on  any  given  individual? 

A.  No,  sir.  In  this  particular  instance,  we,  at 
the  beginning  of  our  operation,  did  select  the  em- 
ployees who  had  formerly  worked  for  the  account. 
We  did  this  for  one  specific  purpose.  These  boys 
knew  the  inventory  from  the  front  to  the  back 
door.  We,  of  course,  screen  them,  pick,  you  might 
say,  the  more  intelligent  ones,  those  that  were  ac- 
tually handling  the  merchandise  and  in  a  position 
to  know  the  requirements  and,  of  course,  they  were 
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taken  off  of  our  account's  payroll  and  placed  on 

our  payroll. 

Q.  Now,  is  that  customary  throughout  your  op- 
erations or  throughout  the  operations  of  the  Law- 
rence Warehouse  Company  throughout  the  United 
States? 

A.  That  is  customary  throughout  the  United 
States.  There  are  some  exceptions  as  was  in  this 
case.  When,  I  forget,  I  believe  it  was  in  October 
of  '47,  or  November. 

Q.     '46? 

A.  '46,  rather,  that  some  of  our  employees  left 
for  better  jDositions,  but  I  had  to  go  out  and  pull  in 
other  employees  that  I  had  in  other  warehouses  to 
fill  those  positions. 

Q.  State,  Mr.  Mitchell,  the  method  of  paying 
your  employees.  Did  you  pay  them  directly  or  did 
the  Lawrence  Warehouse  Company  pay  them  di- 
rectly, or  did  they  wait  for  advice  from  the  de- 
positor or  anybody  else  with  respect  to  the  payment 
of  their  salary  claims? 

A.  No,  no,  these  checks  to  our  employees  came 
directly  from  our  payroll  department  in  our  Los 
Angeles  office,  and  checks  in  check  form,  of  course, 
addressed  to  the  employees  as  to  their  title.  These 
checks  were  usually  sent  in  care  of  the  warehouse 
manager  to  distribute  them  to  the  various  store 
em])]oyees,  assistants  or  the  bonded  clerks. 

Q.  Now,  Mr.  Mitchell,  with  respect  to  these  sal- 
ary checks,  all  the  accounting  procedure  necessary 
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in  the  presentation  of  those  checks  with  respect  to 
the  withholding  taxes  and  unemployment  insurance 
and  everything  of  that  nature,  was  done  by  the 
Lawrence  Warehouse  Company,  was  it? 

A.  Oh,  yes,  the  payroll  department  in  the  Los 
Angeles  office  makes  the  deductions  or  withhold- 
ing, security,  old  age,  makes  all  deductions  that 
is  [57]  necessary  on  the  regular  form  of  payroll 
check. 

Q.  Now,  Mr.  Mitchell,  you  w^ere  here  in  Phoe- 
nix throughout  the  term  of  this  operation,  were 
you? 

A.  Yes,  sir.  There  were  several  times  when  I 
was  on  the  road  covering  other  warehouses  located 
in  different  parts  of  the  State,  New  Mexico,  and 
Texas,  which  is  the  territory  covered. 

Q.  Did  you  maintain  your  position  in  a  super- 
visory capacity  over  this  operation  throughout  that 
period  ? 

A.  In  two  senses :  When  the  operation  was  be- 
gun I  was  Warehouse  Examiner  at  the  time,  and 
of  course,  at  the  beginning  of  any  operation  we 
have  to  continually  call  on  the  warehouse,  review 
instructions  to  employees,  and  I  imagine  I  was  down 
there  two  or  three  times  a  w^eek  for  the  first  six  or 
seven  weeks,  and  then  our  program  is  often  changed 
a  bit,  we  hire  more  examiners  and  when  we  did 
this,  I  went  strictly  in  the  -supervisory  capacity. 

Q.  Mr.  Mitchell,  from  your  experience  with  this 
operation   and   your   knowledge   of   the   operation, 
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do  you  know  of  any  time  during  the  period  of  this 
arrangement  when  any  person  of  the  Central  Auto 
Supply  Company  or  the  Valley  National  Bank,  or 
any  other  person  was  allowed  within  the  warehouse 
area  without  first  securing  the  consent  of  the  Law- 
rence [58]  Warehouse  Company  and  without  having 
a  representative  of  the  Lawrence  Warehouse  Com- 
pany present  at  the  time? 

A.  No,  sir.  They  requested  it  several  times,  Mr. 
Saxon  did.  But  the  main  purpose  and  request  were 
merely  to  cut  down  expenses,  not  realizing  that  our 
position  was  one  of  daily  for  hire,  and  as  soon  as 
he  was  informed  what  our  rules  and  regulations 
called  for,  he  conformed  to  them  in  their  "entirety. 

Q.  Did  you  ever  stop  deliveries  or  prevent  with- 
drawals of  merchandise  from  that  establishment  ? 

A.  Yes,  we  did.  That  was  towards  the  end  of 
the  operation.  The  exact  date  of  that  one  time  I 
don't  remember.  It  seems  to  me  it  was  in  Feb- 
ruary. 

Q.     What  were  the  nature  of  those 


A.  Well,  we  had  reached  the  limit  set  forth  by 
the  ^Valley  National  Bank  of  the  amount  of  the 
commodities  that  could  be  delivered  at  any  one 
time  before  settlement  was  made  at  the  bank.  There 
was  one  occasion  that  we  stop]:)ed  all  deliveries. 
There  was  another  occasion  in  which  we  submitted 
our  confirmation  delivery  or  record  of  what  had 
been  taken  out  of  the  warehouse  during  the  week 
which  the  Bank  refused  to  sign,  we  learned,  be- 
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cause  the  account  did  not  make  payment.  This 
was  [59]  reinstated  later.  I  believe  that  happened 
on  a  weekend.  It  was  reinstated  the  following 
morning  by  the  Bank  after  making  their  arrange- 
ments with  the  account  to  pay. 

Q.  Mr.  Mitchell,  did  you,  in  the  course  of  this 
operation,  ever  have  to  recapture  merchandise 
which  you  believed  to  have  been  improperly  with- 
drawn from  this  w^arehouse? 

A.  Yes,  sir,  there  was  a  time  when  the  Seal 
Power  representative,  Mr.  Fred  Brown,  took  some 
merchandise  out  of  the  warehouse;  in  fact,  had  it 
at  the  loading  dock  of  the  truck  line,  the  shipjDing 
concern,  when  myself  and  the  warehouse  manager 
had  to  go  to  the  shipping  dock  and  tell  them  that 
they  were  handling  hot  merchandise,  w^hich  was 
returned  immediately,  put  back  in  stock.  I  don't 
know  what  was  behind  that  deal,  but  it  seems  to 
me  that  Freddie  Brown  had  a  claim  of  some  sort, 

Q.  Did  you  ever  lock  the  premises  up  or  advise 
the  Central  Auto  Company  that  you  would  close 
them  up  or  close  the  warehouse  with  respect  to 
subsequent  deliveries  for  failure  to  pay  charges 
due  to  the  agreement  entered  into  between  Law- 
rence and  Central? 

A.  That  has  happened  several  times  when  our 
charges  got  up  to  where  they  endangered  the  mar- 
gin of  security  held  by  the  Bank  and  w^here  it  rose 
to  [60]  a  figure  that  just  didn't  warrant  our  carry- 
ing on  unless  they  were  paid  in  full.     That  hap- 
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pened  several  times,  and  if  my  memory  serves  me 
correctly,  we  were  paid  before  we  did  take  any  des- 
perate, or  any  x)osition  of  locking  the  .doors  en- 
tirely. 

Q.  Did  the.  Valley  National  Bank  ever  pay  your 
charges  in  order  to  prevent  the  stopping  of  the 
operation  over  there? 

A.  Toward  the  last  part  of  the  operation,  when 
it  was  clear  that  the  Central  Auto  Supply  could 
not  meet  their  charges  and  their  payments  of  the 
charges  according  to  our  contract,  the  Valley  Na- 
tional Bank  did  step  in  and  take  care  of  them. 

Mr.  Craig:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Perry: 

Q.  Mr.  Mitchell,  I  notice  in  your  testimony  you 
referred  a  number  of  times  to  "the  account."  You 
said,  "I  required  the  account  to  build  these  parti- 
tions before  I  issued  the  first  warehouse  receipt. 
Who  do  you  mean  by  *' account"? 

A.  By  "account,"  I  am  speaking  of  the  account 
of  the  Lawrence  Warehouse  Com])any,  and  in  this 
case,  the  Central  Auto  Supply. 

Q.  Wherever  you  used  in  your  testimony  the 
words  "the  account,"  then  you  moan  the  Central 
Arizona  [()!]  Auto  Suj)])ly? 

A.     Yes,  sir. 

Q.  And  how  did  this  man  Brown  get  in  tliere 
and  get  this  merchandise  that  he  took  out  to  the 
loading  dock? 
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A.  That  part  of  the  actual  withdrawal  of  that 
was  made  in  more  or  less  in  a  backhanded  way. 
This  merchandise  was  ordered  to  be  shipped.  It 
happened  to  be  All  Seal  Power  Piston  Rings,  and 
after  the  piston  rings  were  packed,  we  recorded 
them  as  going  out  mider  our  delivery  instructions. 
I  believe  the  amount  ran  close  to  $1200.  There  was 
a  warehouse  manager,  the  original  warehouse  mana- 
ger that  got  tipped  off  that  this  particular  merchan- 
dise was  not  being  withdrawn  for  sale,  that  it  was 
more  or  less  on  a  claim  that  Mr.  Bro\^^l  was  trying 
to  get  his  hands  on. 

Q.  Well,  wasn't  it  a  fact  that  his  company  had 
delivered  this  merchandise  to  the  Central  Auto  Sales 
on  open  account  and  it  had  not  been  paid  for  and  he 
was  trying  to  get  it  back,  wasn't  that  the  situation? 

A.  Well,  I  don't  know  the  exact  situation  there. 
It  was  delivered  to  us  by  the  Central  Auto  either  on 
the  original  inventory  or  subsequent  shipment  re- 
ceived into  the  warehouse  as  commodities  to  be 

Q.  You  don't  know  whether  any  of  the  merchan- 
dise that  was  delivered  to  you  by  the  Central  Auto 
Sales  was  paid  for  or  not,  do  you?  A.     No. 

Q.  You  did  know  that  a  great  deal  of  it  was 
purchased  on  open  account,  isn't  that  true? 

A.  Well,  in  the  ordinary  course  of  business,  that 
would  be  true. 

Q.  It  was  purchased  on  open  account  and  then 
delivered  to  you  by  the  purchaser  and  you  issued 
your  warehouse  receipt  to  the  Valley  Bank,  is  that 
correct?  A.    Yes,  sir. 
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Q.  Now,  with  reference  to  these  padlocks  that 
you  told  about,  those  gates  weren't  kept  padlocked 
during  the  business  hours,  were  they? 

A.  No,  sir,  they  were  kept  padlocked  when  the 
warehouse  was  open  for  business  and  supervised  by 
one  of  our  employees,  many  times,  and  for  a  long 
time  we  had  to  lock  them  because  of  not  having 
enough  employees. 

Q.  You  say  they  were  kept  padlocked  when  the 
place  was  open  for  business  ? 

A.  No,  no,  they  are  open,  the  doors  were  open 
for  business. 

Q.  And  there  was  nothing  to  prevent  any  em- 
ployee [63]  or  officer  of  the  Central  Auto  Sales  from 
walking  in  that  department  or  that  portion  of  the 
place  that  was  leased  to  you,  was  there  ? 

A.  No,  only  with  permission  of  the  Lawrence 
Warehouse  Company  in  the  act  of  delivering  com- 
modities to  the  warehouse  or  receiving  commodities 
that  was  to  be  delivered  from  the  warehouse,  or 
assisting  and  caring  for  the  preservation  of  the 
goods. 

Q.  Now,  prior  to  your  warehousing  agreement 
here,  or  lease,  whatever  it  is,  this  building  was 
occupied  by  the  Central  Auto  Sales,  wasn't  it? 

A.     Yes,  sir. 

Q.     And  then  tliis  lease  was  executed 

A.     On  July  2()th,  yes,  sir. 

Q.  From  the  Central  Auto  Sales  to  you  for  a 
portion   of  this  building?  A.     That  is   right. 
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Q.  And  then  you  required  that  some  wire  parti- 
tions be  put  up  where  there  weren't  walls? 

A.     That  is  right. 

Q.  Now,  you  hired  then,  I  believe  you  told  us, 
this  warehouse  manager,  two  assistant  warehouse 
managers  and  a  bonded  clerk,  is  that  right? 

A.  To  start  with,  there  were  three  assistants  and 
a,  bonded  clerk.  [64] 

Q.  They  had  all  been  in  the  employ  of  the  Cen- 
tral Auto  Sales,  hadn't  they? 

A.     Central,  yes,  sir,  I  believe  they  all  had. 

Q.  And  they  continued  in  your  employ  for  how 
long? 

A.  Well,  we  had  several  changes  down  there. 
I'd  have  to  refer  to  the  files  to  get  the  exact  dates, 
but  the  bonded  clerk  changed  several  times.  We 
had  several  changes  with  the  counter  men.  The 
counter  men  w^ere  put  there  for  a  specific  purpose. 

Q.  How  about  the  warehouse  manager,  did  he 
stay  all  the  time? 

A.  No,  the  warehouse  manager  was  changed,  I 
believe,  in  October. 

Q.  Now,  who  hired  the  people  that  replaced 
those  original  employees,  did  you? 

A.  I,  myself,  as  representative  of  the  Lawrence 
Warehouse  Company,  hired  them. 

Q.  I  notice  in  Mr.  Saxon's  deposition  here,  he 
says  that  he  did.    That  is  not  correct,  is  it? 

A.  Well,  in  this  specific  change,  there  was  quite 
a   change   right  after  he  was   selected  as  general 
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manager.  We  changed  three  men.  Two  men  I 
brought  indirectly  from  other  warehouses  and  he 
approved  them  as  having  knowledge  of  that  par- 
ticular inventory.  The  warehouse  manager  was  ad- 
vertised [65]  for  and  I  believe  six  or  seven  showed 
up.  We  all  sat  in  and  listened  to  his  past  experi- 
ence, where  he  had  worked,  and  finally  a  warehouse 
manager  was  selected.  I  selected  him.  He  was  ap- 
proved, of  course,  by  one  of  the  officers  of  the  Com- 
pany. 

Q.     Of  this  Central  Auto  Supply? 

A.     Of  the  Central  Auto  Supply. 

Q.     Was  that  Mr.  Saxon? 

A.  I  believe  at  that  time  that  was  Mr.  Hargrove, 
Bill. 

Q.  Now,  all  of  those  employees  that  you  testified 
to  that  were  paid  by  the  Lawrence  Warehouse 
Company,  you  know,  do  you  not,  that  the  Lawrence 
Warehouse  Company  billed  the  Central  Auto  Sup- 
ply for  their  wages,  and  that  money  was  paid  by 
the  Central  Auto  Sujjply  to  the  Lawrence  Ware- 
house ? 

A.  According  to  our  contract,  our  field  ware- 
house storage  contract  with  any  concern,  they  agree 
to  reimburse  us  for  any  services  rendered  at  the 
warehouse. 

Q.  Well,  that  is  what  was  done  in  thig  instance, 
wasn't  it? 

A.     Certainly,  we  bill  back  for  all  of  our  services. 

Q.     You  ])aid  those  bills  and  then  you  sent  the 
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bill   to   the   Central  Auto   Supply  and  they  paid 

you,  [66]  is  that  right? 

A.  Well,  we  invoice  them  for  their  salary,  of 
course,  and  are  in  turn  billed  back,  which  is  a  part 
of  our  service  charges.  ,    . 

Q.  Now,  you  referred  awhile  ago  to  this  Browni 
trying  to  get  this  merchandise  out  and  that  you 
said  it  was  hot  merchandise.  What  do  you  mean 
by  that? 

A.  Well,  I  mean  that  under  the  circumstances 
of  the  withdrawal,  we  felt  the  merchandise  was 
withdrawn  from  the  warehouse  under  the  pretense 
of  having  a  sale  for  it  locally.  After  the  warehouse 
manager  realized  what  kind  of  withdrawal  it  was, 
even  though  we  were  under  our  limit  allowed  by 
the  Bank,  I  was  notified  and  I  immediately  went 
to  the  warehouse  and  the  shipping  dock  and  secured 
the  merchandise. 

Q.  By  "hot  merchandise,"  you  mean  then  it  was 
merchandise  that  this  man  was  trying  to  get  in 
payment  of  a  debt,  is  that  right,  or  what  did  you 
mean  by  the  teiTQ  "hot  merchandise"? 

A.  Well,  I  meant  by  that  that  he  had  absolutely 
no  right  or  title  to  the  merchandise  or  any  legiti- 
mate order  to  ship. 

Q.  Even  though  he  had  not,  or  his  Company 
had  not  been  paid  for  the  merchandise  ?  [67] 

A.  Well,  that  part  of  it,  as  warehouse  men,  we 
would  not  know.  I  do  realize,  though,  that  had  he 
approached  the  Lawrence  Warehouse  Company  and 
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the  Bank,  we  would  probably  have  both  agreed  to 

allow  him  to  take  it.  The  amount  was  so  small. 

Q.     You  didn't,  though? 

A.     Well,  he  didn't  approach  us,  he  took  it. 

Q.  Now,  when  was  that  with  reference  to  the 
bankruptcy  of  the  Central  Auto  Supply,  how  long 
prior  ? 

A.     I'd  say  that  was  prior  to  October. 

Q.     Prior  to  October  of  what  year?  A.     '46. 

Q.  It  was,  then,  shortly  after  you  had  made  this 
original  lease? 

A.     Well,  it  was  the  same  year,  yes. 

Q.  And  when  was  it  you  cut  off  the  deliveries 
to  the  Central  Auto  Supply? 

A.    You  mean  the  final  cut-off? 

Q.  No,  you  said  you  cut  off  the  deliveries  at  one 
time. 

A.  Well,  the  exact  dates  of  that,  I'd  have  to 
refer  to  the  examiner's  reports  on  that. 

Q.     How  long  did  that  remain  cut  off  ? 

A.  I'd  say  over  the  week-end,  or  maybe  two  or 
three  days.  [68] 

Q.  Well,  without  the  exact  dates,  can  you  give 
us  about  when  that  was  ? 

A.    Well,  say,  January,  1947. 

Q.  Now,  when  you  first  went  in  tliore  under  your 
lease  and  required  that  the  Central  Auto  Supply 
build  these  fences  or  partitions,  or  whatever  you 
call  them,  did  you  require  that  the  Central  Auto 
Supply  publish  any   notice  under  the  Bulk  Sales 
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Act  that  it  was  turning  this  merchandise  over  to 

you? 

Mr.  Craig:  We  object  to  that  question  upon 
the  ground  that  it  calls  for  a  legal  conclusion  of 
this  witness. 

The  Court : .  Well,  that  would  be  a  question  of 
fact,  whether  they  published  any  notice. 

Mr.  Craig :  Well,  you  might  ask  him  whether  he 
published  any  notice. 

Mr.  Perry:     That  is  what  I  intended. 

A.  We  published  a  notice  at  all  entrances  to 
the  warehouse  and  within  the  warehouse  that  the 
commodities  were  held  under  the  custody  of  the 
Lawrence  Warehouse  Company. 

Q.  Did  you  require  that  the  Central  Auto  Supply 
publish  any  notices  in  any  newspaper? 

A.     No,  sir. 

Q.    Do  you  know  whether  that  was  done?  [69] 

A.     No,  sir. 

Q.     You  mean  you  know  it  was  not  done  ? 

A.     I  do  not  know  whether  it  was  done. 

Q.  Did  you  require  that  the  Central  Auto  Sup- 
ply record  any  notice  in  the  County  Recorder's 
office?  A.     No,  sir. 

Q.  You  didn't  at  any  time  regard  the  Lawrence 
Warehouse  Company  as  the  owner  of  this  property, 
did  you? 

A.  As  instigating  the  lease  and  have  full  con- 
trol over  the  areas  that  had  been  leased,  yes. 

Q.     I  mean  the  merchandise  within  that  area. 
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A.  Not  as  owTiers,  we  were  storers  of  the  mer- 
chandise. 

Q.     You  never  regarded  yourself  as  owners? 

A.     No,  sir. 

Q.  You  said  awhile  ago  in  your  other  testimony 
that  you  regarded  yourselves  as  bailee  for  hire? 

A.     Bailee  for  hire  or  custodian  for  collateral. 

Q.    Who  do  you  figure  hired  you? 

A.  The  Central  Auto  Supply  Company  entered 
into  a  contract  with  us  for  the  storage  of  their 
material. 

Q.  And  for  whose  benefit  did  you  consider  you 
were  hired? 

A.  For  the  benefit  of  the  Central  Auto  Sup- 
ply.  [70] 

Q.  Not  for  the  benefit  of  the  Valley  National 
Bank?  A.     No,  sir. 

Q.     Huh? 

A.  No,  sir.  These  receipts  could  have  been 
issued  to  any  person,  any  bank,  so  designated  by 
the  Central  Auto  Supply. 

Q.  You  knew  that  the  deal  was,  they  were  to  be 
issued  under  the  Valley  National  Bank  because  it 
was  loaning  them  money? 

A.  Oh,  yes,  sure.  They  could  have  changed  in 
the  interim,  which  often  happens. 

Q.  There  wasn't  any  mystery  about  tliat,  that 
was  the  ])urpose  of  the  transaction,  wasn't  it? 

A.     Oh,  yes. 

Mr.  Perry:     That  is  all. 
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Redirect  Examination 
By  Mr.  Craig : 

Q.  Mr.  Mitchell,  as  a  matter  of  fact,  under  this 
operation  that  you  were  conducting  down  there 
which  you  had  been  directed  so  to  do,  you  could 
have  issued  warehouse  receipts  to  anybody  regard- 
less of  whether  it  was  the  Valley  National  Bank 
or  anybody  else?  A.     Yes,  sir.  [71] 

Q.  Had  your  depositor  directed  you  to  issue 
them?  A.     That  is  right. 

Q.  As  far  as  your  operation  in  the  field  ware- 
housing business,  Mr.  Mitchell,  this  operation  was 
no  different  than  any  other  operation  that  you 
conduct,  is  that  right?  A.     That  is  right. 

Mr.  Craig:     That  is  all. 

Recross-Examination 
By  Mr.  Perry: 

Q.  It  was  different  in  this  respect,  that  in  this 
case  the  Central  Auto  Supply  went  bankrupt  and 
that  does  not  happen  always,  does  it? 

A.     No,  sir. 

Mr.  Perry :     That  is  all. 

The  Court :     We  will  suspend  at  recess  until  1 :30. 

(Thereupon  a  short  recess  was  taken.) 

1:30  o'clock,  P.M.,  March  17,  1949 

All  parties  as  heretofore  noted  being  present,  the 
trial  resumed  as  follows:  [72] 
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resumed  the  witness  stand  and  testified  further  as 
follows : 

Mr.  Craig:  At  this  time,  if  the  Court  please, 
may  the  record  show  that  the  deposition  of  Mr. 
C.  W.  Saxon  be  written  into  the  record? 

The  Court:     All  right. 


DEPOSITION  OF  C.  W.  SAXON 

C.  W.  SAXON 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn  by  the  Notary,  testified 
as  follows: 

Direct  Examination 
By  Mr.  Perry : 

Q.     Will  you  state  your  name,  please? 

A.     Chester  Saxon. 

Q.     Where  do  you  live? 

A.     2317  West  Jefferson. 

Q.     AVhat  is  your  business  or  occupation? 

A.  President  of  the  Davis  Ventilated  Awning 
Company. 

Q.  Did  you  have  some  connection  with  the  Cen- 
tral Auto  Supply  Company,  a  corporation? 

A.     I  was  the  manager. 

Q.     During  what  period?  [73] 

A.  From  about  the  1st  of  December  until  the 
end  of  the  temporary  receivership. 

Q.     The  1st  of  December  of  what  year? 


Lawrence  WareJiouse  Company.  179 

(Deposition  of  C.  W.  Saxon.) 

A.     1946  until  July  21st,  1947. 

Q.  Now  during  a  portion  of  that  time  you  were 
manager  and  later  temporary  receiver,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  And  during  what  portion  of  that  period  were 
you  the  manager  of  the  business? 

A.     Until  the  time  of  the  temporary  receivership. 

Q.     Do  you  recall  when  that  was? 

A.     I  believe  it  was  July  21st. 

Q.  And  then  you  w^ere  temporary  receiver  under 
appointment  by  the  United  States  District  Court 
for  this  district  for  how  long? 

A.  About  six  weeks,  up  until  the  permanent 
trustee  was  appointed. 

Q.  Now  where  was  the  place  of  business  of  the 
Central  Auto  Supply  Company  while  you  were 
manager?  A.     601  East  Adams. 

Q.  And  will  you  just  describe  to  us  the  interior 
of  that  place  of  business,  how  it  was  laid  out  at 
that  time? 

A.  Well,  the  building  itself  consisted  of  two 
buildings,  two  main  buildings,  a  large  [74]  building 
that  included  the  warehouse,  machine  shop,  and  a 
smaller  building  that  had  been  built  previous  to  the 
construction  of  the  large  building,  that  was  used  as 
a  carburetor  repair  laboratory  and  ignition  repair, 
and  a  leased  separate  business  in  the  front  portion. 

Q.     And  w^hat  was  the  separate  business? 

A.  Wood,  radio  and  electronics.  It  wasn't  that 
way  during  all  that  time.  It  was  leased  I  believe 
about  the  1st  of  April. 
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Q.  And  prior  to  that  time  what  was  the  portion 
of  the  building  that  was  later  leased  out  used  for? 

A.  We  had  some  storage  in  there,  mostly  scrap 
as  a  matter  of  fact,  miscellaneous  parts  and  so 
forth. 

Q.  Now  with  respect  to  the  portion  of  the  prop- 
erty that  you  used,  was  some  of  that  divided  off 
by  wire  partitions? 

A.     Yes,  sir,  it  was. 

Mr.  Perry:  Will  you  mark  this  as  Plaintiff's 
Exliibit  A  for  identification,  please? 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  A  for  identification  by  the 
Notary.) 

Q.  (By  Mr.  Perry) :  Mr.  Saxon,  I  show  you 
a  [75]  document  that  is  marked  Plaintiff's  Exhibit 
A  consisting  of  three  pages,  the  last  one  being  a 
blueprint,  and  the  blueprint  itself  being  marked  Ex- 
hibit A,  Lawrence  Warehouse  Company,  Phoenix, 
Arizona,  Arizona  Warehouse  Number  21,  and  ask 
you  if  that  fairly  and  accurately  represents  the 
premises  you  have  been  describing  and  if  the  red 
lines  denote  the  partitions  that  you  have  mentioned. 

A.     That  is  right. 

Q.  Now,  during  the  period  that  you  were  man- 
ager there  will  you  describe  to  us  how  sales  were 
made  by  you,  where  the  goods  or  property  sold  were 
within  the  ])artitions  shown  within  tlie  red  lines 
on  the  exhibit  I  have  handed  you. 

A.     In  other  words 
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Q.     Just  what  was  done,  how  it  was  handled. 

A.  About  80  per  cent  of  our  business,  of  course, 
was  sold  out  the  back  door  or  was  delivered  by  a 
delivery  boy.  There  were  some  sales  over  the 
counter,  but  the  majority  of  the  sales  in  our  par- 
ticular t}q)e  of  business  come  in  over  an  order  desk. 
A  man  fills  the  order  out  of  the  storeroom,  and  he 
is  in  charge  of  the  delivery  boy  who  then  makes 
the  delivery.  As  far  as  the  counter  sales  are  con- 
cerned, some  sales  go  out  over  the  counter,  and 
even  some  sales  that  would  [76]  be  made  up  from 
our  order  desk  in  the  rear  would  be  picked  up  at 
the  counter  by  the  customer.  Xow  we  had — the 
setup  in  the  plant  was  that  we  had  an  order  desk 
man  on  full  time  and  a  counter  man  on  full  time, 
and  sometimes  we  had  during  part  of  that  period, 
we  had  as  high  as  two  and  three  counter  men  and 
assistant  order  desk  men. 

Q.  And  did  you  have  any  stock  down  there  that 
was  not  within  these  partitions  that  are  shown  here  ? 

A.  Yes,  we  did  have.  We  had  considerable  stock 
of  wire  and  such  in  the  carburetor  and  electrical 
section.  However,  if  I  am  getting  this  correctly, 
that  was  never  carried  under  Lawrence  inventory. 
The  only  thing  outside  that  we  had  would  be  items 
that  were  in  display. 

Q.  Well,  on  a  sale  of  items  that  were  not  within 
the  Lawrence  inventory,  was  that  treated  any  differ- 
ently as  far  as  handling  it  was  concerned  than  a 
sale  of  items  that  were  within  the  Lawrence  inven- 
tory'? 


182  Ralph  Barry,  etc.  vs. 

(Deposition  of  C.  W.  Saxon.) 
A.     Would  you  mind  repeating  that  again? 
Mr.  Perry:     Would  you  read  it? 

(The  question  was  read  by  the  Notary.) 

A.  Well,  yes,  to  a  certain  extent.  For  example, 
in  the  sale  of  rebuilt  motors,  which  [77]  was  the 
largest  amount  of  sales  we  had — when  I  said  80 
per  cent  of  the  sales  were  out  the  back  door,  I  am 
speaking  of  sales  out  of  the  warehouse.  We  did 
make  certain  sales  out  of  our  shop  handled  in  an 
entirely  different  manner  than  the  sales  out  of  the 
warehouse.  We  had  a  man  on  the  order  desk  that 
was  the  warehouse  manager.  We  were  constantly 
taking  parts  from  the  warehouse  into  the  shop. 
Now  of  course,  those  were  charged  out  of  Lawrence 
by  the  Lawrence  Warehouse  manager,  but  the  sale 
was  consummated  on  an  entirely  different  tyj^e  of 
ticket.  That  would  be  the  greatest  deviation  from 
regular  sales  that  we  had. 

Q.  Lawrence  Warehouse  Company  did  maintain 
a  man  there,  did  they  ?  A.     Definitely. 

Q.    At  all  times?  A.     More  than  one. 

Q.     How  many? 

A.  Well,  I  believe  we  had  as  high  as  four  or 
five  and  never  less  than  two,  I  believe. 

Q.  And  did  you  pay  those  employees  or  did 
Lawrence  Warehouse  Company  pay  them? 

A.  Lawrence  Warehouse  Company  paid  them 
and  we  of  course  reimbursed  Lawrence  Ware- 
house. [78] 
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Q.  I  see.  Now  if  a  customer  came  in  to  buy 
an  item  that  was  within  the  Lawrence  inventory 
as  you  have  mentioned,  just  tell  us  how  that  trans- 
action would  be  handled. 

A.     For  example  a  counter  sale"? 

Q.    A  counter  sale. 

A.  Well,  the  customer  would  come  in — do  you 
want  all  the  mechanics  of  the  sale? 

Q.    Yes. 

A.  A  customer  would  come  in,  approach  the 
counter,  and  would  tell  the  counter  man  what  is 
it  he  wanted.  Now  the  counter  man  would  go  to 
stock,  into  the  stockroom,  bring  out  the  parts  and 
make  out  the  counter  ticket  in  triplicate,  and  made 
the  ticket  up  according  to  the  parts  that  were  sold, 
the  proper  discounts,  and  actually  handled  it  even 
down  to  receiving  the  money  for  the  same,  and  in 
many  cases,  in  some  cases  it  was  sent  to  the  Cashier. 

Q.  The  counter  man,  was  that  an  employee  of 
the  Central  Auto  Sales  or  the  Lawrence  Ware- 
house ? 

A.  The  counter  man  was  a  regular  Lawrence 
Warehouse  man. 

Q.     A  Lawrence  Warehouse  man? 

A.     That  is  right. 

Q,  Did  you  have  anyone  in  your  firm  that  [79] 
made  sales  direct? 

A.  Yes,  we  did,  although  w^e  w^ere  the — we  were 
set  up  in  this  manner,  we  would  not  make  any 
sales  at  any  time  unless  a  Lawrence   Warehouse 
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man  was  present.  So  for  that  reason  we  had  to 
stagger  the  shifts  of  the  Lawrence  employees  so 
when  we  were  down  where  we  had  a  few  employees 
we  would  either  have  an  order  desk  man  in  there 
or  the  Lawrence  Warehouse  man,  but  we  did  at- 
temj)t  one  time  to — and  didn't  meet  with  much  suc- 
cess, I  may  say — of  attempting  to  get  Lawrence  to 
allow  us  to  make  sales  even  though  their  man  wasn't 
present  because  it  was  getting  to  the  point  we  were 
losing  a  considerable  amount  of  money  and  couldn't 
maintain  a  large  group  of  personnel,  so  they  did  say 
we  could  make  sales,  which  I  made  several  of  and 
you  will  find  in  the  recap  of  sales  tickets,  people's 
initials  on  there  who  were  not  Lawrence  men,  but 
they  wouldn  't  definitely  let  us  make  any  sales  unless 
a  Lawrence  man  was  there. 

Q.  Was  that  common  practice  for  you  or  some- 
one else  to  make  sales  out  of  your  stock,  that  was 
not  an  employee  of  the  Warehouse  Company  ? 

A.     Yes,  if  a  Lawrence  employee  was  present. 

Q.  Was  there  any  change  in  the  procedure  dur- 
ing the  time  you  were  there  as  manager?  [80] 

A.     Do  you  mean  in  sales  procedure? 

Q.    Yes. 

A.  Well,  about  the  only  change  of  any  mag- 
nitude was  tliat  when  I  came  with  the  company 
they  had  no  salesmen  at  all,  that  is,  outside  sales- 
men, and  we  did  build  up  a  small  sales  force,  but 
as  far  as  the  ticket  handling  and  everything,  there 
were  no  changes  made  that  wav. 
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Q.  You  referred  to  sales  out  the  back  door,  what 
do  you  mean  by  that? 

A.  Sales  that  the  customer  doesn't  appear  to 
buy  merchandise  but  makes  a  phone  call.  For 
example,  a  man  has  a  garage,  and  he  is  by  himself 
in  the  garage.  He  can't  close  his  garage  to  come 
in  town.  He  calls  in.  That  would  be  most  of  the 
orders  that  we  sold.  He  would  call  in  and  call  the 
order  desk.  The  order  desk  was  presided  over 
by  the  warehouse  manager.  He  would  get  the  call 
and  either  he  himself,  or  we  did  have  from  time 
to  time  until  we  finally  got  down  to  absolute  rock 
bottom,  assistants  w^io  worked  under  him,  who 
were  also  on  Lawrence,  who  would  make  the  orders 
out,  and  the  order  desk  man  w^ould  make  out  the 
tickets  and  the  delivery  boy  deliver  them. 

Q.     Who  got  the  money? 

A.  The  money  was  regular  billing  form  where 
they  [81]  have  sales  that  came  back  in  over  the 
order  desk,  and  it  was  billed  at  the  end  of  the 
month. 

Q.  In  the  first  instance  a  purchaser  making  a 
purchase  there,  would  that  remittance  go  to  your 
company  or  the  Lawrence  Warehouse  Company, 
do  you  understand  what  I  mean? 

A.     I  think  I  do. 

Q.  If  for  example,  I  went  in  and  bought  $5 
w^orth  of  stuff  and  gave  a  check  for  it,  would  that 
go  to  the  Central  Auto  Sales  or  to  the  Lawrence 
Warehouse  Company? 
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A.  The  check  itself — there  is  a  couple  of  ways 
we  can  approach  this,  I  hope  I  can  make  this  clear. 
All  billing  naturally  was  taken — was  made  payable 
to  Central  Auto  Supply  because  we  felt  that  Central 
Auto  Supply  was  in  the  business  of  selling  auto 
parts,  not  Lawrence  Warehouse,  even  though  they 
had  control  of  them.  We  did  at  the  same  time — I 
might  say  that  most  of  the  money  or  a  great  share 
of  the  money  that  came  in  as  the  result  of  those 
sales  had  to  in  turn  be  paid  out  for  Lawrence  pay- 
rolls and  also  for — depending  on  what  our  loan  was 
at  the  bank,  to  keep  our  loan  more  or  less  even 
with  them. 

Q.  In  the  first  instance,  however,  the  purchaser 
paid  the  money  to  Central  Auto  1  [82] 

A.     The  billing  was  made  out  that  w^ay. 

Q.     The  actual  remittance  was  received  that  way  ? 

A.    Yes. 

Q.  Were  there  signs  in  that  building  indicating 
Lawrence  Warehouse  had  any  interest  in  it  ? 

A.     Yes,  there  were. 

Q.     Where  were  they  placed*? 

A.  Well,  they  were  placed  at  all  the  entrances 
as  I  remember,  and  I  believe  they  were  on  each 
section — I  can't  state  exactly,  I  can  only  state 
what  I  remember,  but  I  believe  they  were  on  each 
of  the  gates  and  at  the — I  can  say  this,  the  premises 
covered  by  Lawrence  were  very  well  i)osted.  In  fact, 
every  bin  was  posted  that  the  commodity  in  them 
was  the  property  of  the  Lawrence  Warehouse  Com- 
pany. 
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Q.  Now  this  blueprint  that  I  showed  you,  the 
red  lines  denote  wire  partitions,  do  they? 

A.  Not  in  all  these,  some  of  those  are  walls. 
This  is  really  the  front  this  way.  The  wire  parti- 
tions would  be  along  this  section  here. 

Q.     In  direction,  what  is  that  ? 

A.  That  is  just  back  of  the  counter.  It  closes 
the  warehouse  off  from  the  main  entrance. 

Q.     The  main  entrance  faced  which  way?  [83] 

A.     Faced  north. 

Q.     Faced  north,  all  right. 

A.     This  is  a  wall. 

Q.     That  is  along  the 

A.     Along  the  west. 
'    Q.     The  west?  A.     The  east,  rather. 

Q.     The  east. 

A.     That  is  a  wall  along  the  back. 

Q.     Along  the  south? 

A.  The  south.  As  a  matter  of  fact,  it  is  wall 
all  the  way  with  the  exception  of  that. 

Q.  With  the  exception  of  where  the  gate  is 
there  ? 

A.     This  is  the  gate  and  this  is  the  front. 

Q.  Now  with  respect  to  the  property  in  the 
northwest  corner. 

A.  That  was  wall  all  the  way  around  with  the 
exception  of  this  entrance  here  which  had  a  door. 

Q.  Now^  of  the  employees  down  there  how  many 
do  you  ■  say  were  Central  Auto  Supply  Company 
employees  ? 
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A.  Well,  now,  our  number  of  employees  varied. 
Would  an  average  be  what  you  are  looking  for? 

Q.     Yes,  that  would  be  all  right.  [84] 

A.  I  would  say  the  average  number  of  Lawrence 
employees  we  had  as  I  recall 

Q.     I  want  the  Central  Auto  Supply. 

A.     The  Central  Auto  Supply? 

Q.     Yes. 

A.  Three  in  the  shop — three  men  in  the  shop, 
one  in  the  carburetor  repair,  that  is  four,  two 
^irls  in  the  office.  Six,  myself  would  be  seven,  and 
the  delivery  boy  would  be  eight.  We  did  have 
some  outside  salesmen  that  varied  from  one  to 
three  or  four. 

Q.  And  the  Lawrence  Warehouse  employees 
down  there,  about  how  many  would  that  be  ? 

A.  We  never  had  less  than  two.  I  believe  at 
one  time  we  had  as  high  as  five. 

Q.  And  generally  what  was  their  job,  what  was 
their  capacity? 

A.  Well,  the  prime  or  the  main  position  held 
by  any  Lawrence  man  was  the  warehouse  manager, 
the  order  desk  and  counter  man,  the  second  most 
important  would  be  the  counter  man  and  the  other 
three  that  I  mentioned  we  had  from  time  to  time 
would  be  a  second  counter  man  and  stock  and  in- 
ventory clerk. 

Q.  Now,  distinguishing  between  the  Central 
Auto  Supply  employees  and  the  Lawrence*  Ware- 
house   [85]    employees,    would    the    Central    Auto 
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Supply   Company   employees   have    access    to    the 

merchandise  % 

A.  During  working  hours  it  was  open,  the  place 
was  open.  We  had  access,  we  weren't  kept  out  of 
there,  no. 

Q.  Would  one  of  your  employees  as  distin- 
guished from  the  Lawrence  Warehouse  Company 
go  in  and  get  items  of  merchandise  and  take  them 
out? 

A.  That  would  happen,  for  example,  when,  say 
one  of  our  employees  might  be  assisting  the  regular 
counter  man  in  making  sales. 

Q.     Independently  of  that  w^ould  it  happen? 

A.  They  all  went  over  the  coimter,  everything 
that  went  out  of  the  back  door  was  presided  over 
by  the  warehouse  manager  and  everything  over  the 
counter  by  the  counter  man. 

Q.  Assume  that  I  had  ordered  something  over 
the  telephone  from  you  and  it  was  delivered  to  me 
in  the  way  of  you  have  detailed  here,  would  there 
be  anything  to  indicate  to  me  that  I  was  purchasing 
property  of  the  Lawrence  Warehouse   Company? 

A.  To  indicate  that  you  were  purchasing  prop- 
erty of  the  Lawrence  Warehouse  Company? 

Q.    Yes. 

Mr.  Ray:  I  object  to  the  question,  it  presimies 
a  fact  not  in  evidence  that  this  was  [86]  the  prop- 
erty of  the  Lawrence  Warehouse  Company,  or  that 
the  Lawrence  Warehouse  Company  claimed  it  to 
be  its  property. 
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Mr.  Perry:  I  think  on  that  I  will  just  with- 
draw the  question. 

Q.  Under  the  same  circumstances  would  there 
be  anything  that  would  indicate  to  me  that  that 
was  property  in  the  custody  or  warehoused  with 
the  Lawrence  Warehouse  Comx^any'? 

A.  I  might  say  this,  most  of  our  customers  were 
regular  customers  and  you  might  say  probably  all 
of  our  accounts  and  our  sales  every  month  with 
the  exception  of  new  accounts  coming  in,  would  be 
classed  as  regular  customers,  and  I  think  there 
wouldn't  be  one  out  of  ten  would  not  know  that 
we  were  under  Lawrence  Warehouse.  As  a  matter 
of  fact  we  even  had  our  saelsmen  from  time  to  time 
when  they  would  go  out — some  of  the  sales  resist- 
ance they  met  would  be,  "You  fellows  can't  get 
parts,"  and  we  explained  to  them  that  we  were 
under  the  Lawrence  Warehouse  and  working  under 
an  agreement  with  the  Bank,  we  could  get  what 
they  wanted  and  could  supply  them,  and  most  of 
our  customers  realized  it,  realized  the  fact  we  were 
under  Lawrence.  I  could  only  say  that  they  knew 
that.  [87] 

Q.  Then  other  than  the  knowledge  they  gained 
in  that  fashion  would  there  be  anything  that  would 
indicate 

A.  On  the  ticket  there  is  nothing,  in  other  words, 
on  the  ticket  you  might  receive  as  a  garage  man 
there  wouldn't  be  any  indication  it  was  Lawrence 
with  the  exception — no,  there  would  be  nothing  that 
you  could  recognize. 
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Q.  And  a  sale  over  the  counter,  would  there 
be  anything  there  that  would  indicate  that? 

A.  Definitely,  because  it  would  be  almost  im- 
possible to  walk  into  the  building  and  buy  anything 
over  the  counter  without  seeing  66  signs  that  said 
everything  in  the  place  was  under  the  jurisdiction 
of  Lawrence.  As  a  matter  of  fact,  it  kind  of  took 
away  from  my  display. 

Q.  Now,  the  Lawrence  Warehouse  Company  em- 
ployees that  you  refer  to,  had  they  been  formerly 
your  employees? 

A.  Yes,  in  most  cases,  although  we  hired  some. 
We  did  most  of  the  hiring  and  some  of  them  went 
inmiediately  under  Lawrence. 

Q.  You  would  hire  them  and  then  put  them 
mider  the  Lawrence  Warehouse  Company  payroll, 
is  that  right  ?  A.     Yes.  [88  ] 

Q.  And  were  you  there  at  the  time  this  Lawrence 
Warehouse  Company  arrangement  was  made? 

A.     No,  I  was  not. 

Q.     That  was  before  your  time  ? 

A.     That  is  right. 

Q.  And  after  you  came  there  do  you  know 
w^hether  employees  that  had  been  employed  by  the 
Central  Auto  Supply  were  continued  in  the  employ- 
ment of  the  Lawrence  Warehouse  Company? 

A.  There  were  employees  there  that  were  on 
Lawrence  before  I  came  that  were  also  continued 
on  Lawrence  after  I  came,  yes.  Some  of  those  were 
changed  later  on,  they  left  and  so  forth  and  so  on. 
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Q.  Who  did  the  hiring  and  firing  of  Lawrence 
Warehouse  Company  employees'? 

A.  Well,  I  did  the  hiring.  There  was  very  little 
firing  done.  The  Lawrence  Warehouse  did  that, 
what  firing  was  done. 

Q.  But  you  hired  the  employees  that  went  on 
the  Lawrence  payroll?  A.     Yes. 

Mr.  Perry:     That  is  all.  [89] 

Cross-Examination 
By  Mr.  Ray: 

Q.  As  a  matter  of  fact,  Lawrence  Warehouse 
Company  had  a  written  contract  of  employment 
with  each  employee?  A.     That  is  correct. 

Q.     You   didn't   sign   that   for   Lawrence? 

A.     No,  sir. 

Q.  Mr.  Mitchell  signed  every  contract  of  em- 
ployment? A.     That  is  right. 

Q.     That  fixed  the  rate  of  pay?  A.     Yes. 

Q.     So  actually  he  employed  them? 

A.  Yes,  that  is  right.  As  a  matter  of  fact,  I 
screened  them  and  he  employed  them  after  we 
screened  them,  to  make  sure  they  would  be  alile  to 
handle  the  business. 

Q.  At  the  time  they  were  discharged  a  written 
termination  of  employment  was  signed  by  them 
and  l)y  Lawrence,  is  that  not  correct? 

A.     As  far  as  I  know,  yes. 

Q.  You  mentioned  that  the  Central  Auto  re- 
imbursed Lawrence   for  their  salaries.     They   re- 
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imbursed  Lawrence  for  their  salaries  to  the  extent 

the  Bank  wouldn't  reimburse  them?  [90] 

A.  Yes,  that  is  what  it  was  supposed  to  have 
been. 

Q.  In  this  case  actually  many  times  it  was  neces- 
sary for  the  Bank  to  pay  us  in  order  to  get  the 
employees  paid,  was  it  not? 

A,     That  is  correct. 

Mr.  Ray:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Perry: 

Q.  I  want  to  ask  one  or  two  further  questions 
on  direct.  How  often  was  the  inventory  checked 
there  ? 

A.  Well,  the  inventory  was  checked  on  a  weekly 
basis  from  incoming  and  outgoing  merchandise. 
Our  terms  with  Lawrence  and  with  the  Bank  was 
that  we  would  submit  a  record  of  all  incoming 
materials  and  all  outgoing  materials  weekly.  We 
did  make  several — let's  see,  I  think  we  made  one 
at  the  end  of  December,  we  made  at  least  two 
complete  inventories,  that,  is,  detailed  inventories, 
outside  of  the  jDerpetual  or  constant. 

Q.     Was  there  a  daily  checklup  made? 

A.     Yes,  every  evening. 

Q.     And  that  was  made  every  day? 

A.  That  wasn't  made — we  made  a  daily  check 
of  all  of  our  sales  for  the  simple  reason  we  knew 
that  we  at  different  times  had  a  different  level  of 
how  much  we  could  sell  without  reporting,  so  we 
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had  to  make  a  check  every  day  to  make  sure.  If 
the  limit  was  $2500  a  week,  we  could  sell  that,  we 
had  to  make  sure  we  hadn't  sold  $3500  or  $4000. 
We  had  to  stay  under  that  weekly  release. 

Q.  How  much  could  you  sell  out  of  there  with- 
out making  a  report  to  the  Valley  National  Bank'? 

A.  That  was  changed  two  or  three  different 
times.  The  average  amount  generally  ran  about 
$2500  a  week. 

Q.  A¥hat  was  it  when  you  were  first  manager 
there  ? 

A.  When  I  first  came  in  they  had  closed  the 
thing  completely.  I  don't  think  I  could  give  you — 
I  do  know  w^e  complied  with  wiiatever  the  limit 
was  that  was  set  at  different  times,  but  we  worked 
on  three  or  four  different  agreements  with  the  bank 
during  the  period  I  was  there,  one,  for  example, 
being  no  matter  what  we  sold  we  assigned  our 
accounts  receivable,  and  at  that  time  there  wasn't 
any  particular  limit  except  the  Bank  was  getting 
all  the  money  that  did  come  in,  and  I  believe  the 
figures  that  could  be  used  would  be  from  $2000  to 
$2500  a  week,  in  that  neighborhood.  [92] 

Q.  You  testified  that  you  made  a  report  to  the 
Bank  once  a  week.  Originally  was  that  once  a  day 
and  then  changed  to  once  a  week? 

A.  No,  the  setup  was  that  we  were  to  make 
weekly  reports  as  far  as  inventory  was  cwicerned, 
but  we  did  have  a  limit  as  to  the  amount  of  sales  or 
amount  of  material  that  could  be  released  during 
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a  given  period.  Now  the  way  that — the  only  way 
that  we  could  determine  whether  or  not  we  were 
staying  within  those  limits,  was  to  make  a  daily 
recap  of  sales  which  I  got  every  evening.  In  other 
words,  the  total  sales  out  of  the  warehouse  daily  as 
came  in  on  the  tickets,  so  that  I  knew  whatever  that 
limitation  was — there  were  two  or  three  different 
limitations  during  that  period,  so  I  would  know  by 
Wednesday,  Thursday,  or  Friday  we  hadn't  ex- 
ceeded the  amount  to  be  released. 

Q.  Those  daily  recaps,  were  they  transmitted  to 
the  Bank? 

A.  No,  the  only  time  it  would  have  been  neces- 
sary to  do  that  would  be  when  we  were  over,  and 
I  am  sorry  there  was  no  time  during  the  period 
we  were  able  to  exceed  that  release. 

Q.  Then  how  did  you  make  your  payments  to 
the  Bank?  [93] 

A.  Well,  we  worked  also  there  on  more  than  one 
arrangement,  but  it  was  on  this  basis,  the  bank 
during  the  greater  portion  of  the  period  that  I  was 
manager,  had  loaned  us  approximately  between  50 
and  55  per  cent  of  the  book  value  of  our  inventory. 
That  was  changed  at  different  times,  one  to  60,  to 
70,  and  once  back  to  60  and  back  to  70,  I  believe, 
again.  Now,  I  think  I  can  best  explain  this  with 
an  example.  Let's  say  our  inventory  was  $50,000 
and  the  Bank  at  that  time  was  loaning  us  $25,000 
or  50  per  cent.  If  at  any  time  our  inventory  was 
to  drop  below  the  point  that  the  Bank  had  loaned 
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us  we  were  to  pay  them  in  cash  the  difference  be- 
tween the  amount  of  money  they  had  loaned  us 
and  the  lesser  amount  of  our  inventory,  which, 
in  other  words,  would  always  bring — keep  the  loan 
percentage  at  a  constant  figure  or  better. 

Q.  I  may  not  have  this  straight  in  my  mind,  but 
originally  I  understood  you  to  say  that  money  that 
came  in  was  paid  over  to  Lawrence  Warehouse 
Company  by  you? 

A.     No,  that  is  not  correct. 

Q.     That  is  not  correct? 

A.  No,  I  say  the  moneys  that  came  in  would 
be  paid — we  paid  to  Lawrence  for  them  to  pay 
employees  that  they  had,  and  also  that  that  money 
was  to  be  used  where  if  we  were  behind,  happened 
to  get  a  little  behind  on  Lawrence.  We  ran,  no 
matter  what  our  percentage  happened  to  be,  we 
always  ran  on  a  very  close  margin. 

Q.  If  the  Bank  had  loaned  you  say  55  per  cent, 
a  purchaser  bought  an  item  say  $10,  what  became 
of  that  $10? 

A.  What  became  of  the  $10  that  would  be  re- 
ceived ? 

Q.    Yes. 

A.  Well,  it  would  be  used — put  in  the  bank 
either  in  our  general  account,  depending  on  where 
we  were  with  Lawrence. 

Q.     All  right. 

A.  Tf  the  55  per  cent,  if  we  were  right  on  the 
margin — now  that  is  something  that  would  be  very 
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difficult  to  ascertain  for  the  simple  reason  that  I 
always  tried  to  keep  at  least  a  few  hundred  dollars 
ahead  of  that  percentage  because  I  knew  that  if 
once  we  were  to  drop  back  of  it,  that  at  the  end 
of  the  week  the  Bank  would  do  one  of  two  things, 
and  as  a  matter  of  fact,  they  w^ould  probably  do  one 
thing,  and  that  is  close  the  thing  to  make  us  stop 
selling  until  we  were  to  bring  the  thing  back  up 
to  the  proper  amount.  So  it  was  not  only  to  my 
advantage  but  I  had  to  [95]  keep  that  figure  ahead 
of  it.  What  would  have  happened  if  we  had  fallen 
behind,  there  would  be  only  two  things,  the  bank 
would  have  had  to  increase  our  loan  a  certain 
percentage  or  made  us  a  loan  on  the  outside.  The 
way  ge  got  around  it  in  one  or  two  cases,  w^e  got 
some  additional  capital  from  stockholders  when 
we  knew^  we  would  be  behind. 

Q.  I  am  not  making  myself  clear,  but  say  in  the 
course  of  a  day  you  took  in  $500,  was  any  portion 
of  that  paid  to  the  Lawrence  Warehouse  Company? 

A.     Do  you  mean  just  as  a  matter  of  course  ? 

Q.     Yes. 

A.  No,  not  as  a  matter  of  turning  the  receipts 
over  to  the  Lawrence  Warehouse,  no. 

Q.     What  would  you  do  with  it,  then  ?  • 

A.     We  would  put  it  in  the  bank. 

Q.     And  then  check  against  it? 

A.  Our  rimning  expenses,  our  overhead  and  so 
forth,  as  well  as  purchase  material,  paying  Law- 
rence  payrolls,   keeping   our   loan   current   at   the 
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bank.  We  had  about  35  different  expenses  in  the 
course  of  operating  the  business  and  there  were 
periods  during  that  time  that  the  bank  had  our 
accounts  receivable.  [96] 

Q.  AVcll,  out  of  your  receipts  now,  what  did  you 
pay  the  Lawrence  Warehouse  Company,  just  the 
payrolls  ? 

A.  That  is  the  only  direct  payment  we  made  to 
Lawrence  Warehouse  was  their  payrolls.  In  other 
words,  the  billing  charges  and  so  forth. 

Q.     For  their  services'? 

A.     That  is  correct. 

Q.  But  they  didn't  get,  or  did  they,  any  fixed 
percentage  of  the  sales? 

A.  Let's  put  it  this  wa.y — no,  they  didn't,  but 
we  made — I  can  say  we  did  not  make  out  any  checks 
or  pay  any  cash  to  the  Lawrence  AVarehouse  Com- 
pany, but  we  did  make  payments  to  the  Bank  both 
in  cash  and  by  check  that  kept  the  T^awronce  loan 
at  a  specified  level. 

Mr.  Ray:  You  mean  kept  the  bank  loan  at  a 
specified  level?  A.    Yes,  that  is  correct. 

Q.  (By  Mr.  Perry)  :  The  Lawrence  Warehouse 
didn't  have  any  loan  at  the  Bank  as  far  as  you 
know? 

A.  I  don't  know  enough  of  the  relationship  be- 
tween the  Bank  and  Lawrence  to  know. 

Q.     Tt  was  your  loan  at  the  bank  ?  A.     Yos. 

(^.  And  out  of  the  proceeds  of  those  sales  [97] 
tlu'  only  nioiiov  the  Lawrence  Warcliouse  Company 
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would  get  would  be  its  charges  under  its  contract? 

A.  We  paid  them  their  expenses  as  billed  to  us 
direct.  We  made  no  other  direct  payments  to  them. 
What  happened  between  the  Bank  and  Lawrence  is 
something  else. 

Q.  Then  after  paying  Lawrence  Warehouse  what- 
ever you  had  you  could  either  pay  the  Bank  or  use 
in  your  current  expenses,  is  that  correct? 

A.  I  might  say,  unless  it  is  already  understood 
here,  that  practically  everything  that  we  paid  and 
everything  that  went  out  of  Central  Auto  Supply 
was  done  with  the  full  knowledge — and  you  might 
say  my  business  was  with  the  Valley  National  Bank, 
as  far  as  that  end  was  concerned,  and  Lawrence 
Warehouse  on  the  inside,  because  I  have  had  Mitchell 
come  and  tell  me  to  do  this  and  not  do  that,  and  the 
Bank  has  told  me  to  pay  these  bills  and  not  pay  those. 

Q.  Mitchell  was  the  Lawrence  Warehouse  man, 
is  that  right?  A.     That  is  right. 

Q.  Within  your  knowledge,  Mr.  Saxon,  were  the 
creditors  who  sold  goods  to  Central  Auto  Supply 
Company  apprised  of  this  Lawrence  Warehouse 
agreement?  [98] 

A.  Well,  I  would  say  they  were  apprised  four 
or  five  different  times.  As  a  matter  of  fact,  I  got 
out  form  letters.  I  might  say  the  only  ones  I  might 
have  missed  might  have  been  a  few  small  ones  in  the 
City  here,  but  from  time  to  time  all  outside  creditors 
were  apprised  of  our  actual  condition.  I  even 
mimeographed  balance  sheets  and  sent  to  all  of 
them. 
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Q.  Did  you  disclose  in  that  this  arrangement  you 
had  with  the  Lawrence  Warehouse  Company? 

A.    Very  definitely. 

Mr.  Perry:    That  is  all. 

Recross-Examination 
By  Mr.  Ray: 

Q.  At  the  present  time  do  you  know  of  any 
reason  why  you  would  not  be  available  as  a  witness 
in  this  matter  should  it  go  to  trial  in  March,  1948  ? 

A.     Not  that  I  know  of  now. 

Q.    You  expect  to  live  in  this  area? 

A.     Yes. 

Mr.  Ray:     No  further  questions. 

Mr.  Perry:  Do  you  have  any  questions,  Mr. 
Gust? 

Mr.  Gust:     No.  [99] 

Mr.  Perry:  Do  you  want  to  waive  signatures 
and  everything  on  this? 

Mr.  Craig:     Yes. 

Mr.  Craig:     Mark  these. 

(Thereupon  the  do-cuments  w^ere  marked  as 
Defendant  Lawrence  Warehouse  Company's 
Exhibit  E  for  identification.) 


HAROLD  A.  MITCHELL 

Redirect  Examination 
By  Mr.  Craig: 

Q.     Mr.  Mitchell,   I  show  you  Defendant  Law- 
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rence   Warehouse   Company's   Exhibit   No.   E    for 

identification,  and  ask  you  what  these  instruments 

are? 

A.  That  is  an  original  and  three  copies  of  a 
warehouse  receipt,  Lawrence  Warehouse  Company 
warehouse  receipt. 

Q.  Were  those  the  type  of  receipts  that  were 
used  throughout  this  transaction'? 

A.  Exactly,  they  were  non-negotiable  warehouse 
receipts. 

Q.  Where  did  the  first,  the  first  green  copy  in 
that  group  go  to? 

A.  The  original  was  delivered  to  the  bank,  the 
second  copy  was  delivered  to  the  operating  offices 
in  Los  Angeles. 

Q.     The  operating  office  of  whom? 

A.  The  Lawrence  Warehouse  Company  of  Los 
Angeles.  The  second  copy,  the  white  copy  was  the 
w^arehouse  manager's  copy  at  our  warehouse. 

Q.     That  is  the  Lawrence  Warehouse  manager? 

A.  Yes,  sir.  The  green  copy  was  a  copy  for  the 
Central  Auto  Supply,  the  depositor. 

Q.     Now,  that  is  the  last  copy  of  the  group? 

A.     The  last  green  copy. 

Mr.  Craig:  We  offer  these  in  evidence.  Exhibit 
E  in  evidence. 

Mr.  Perry:    We  have  no  objection. 

(Thereupon  the  documents  were  received  as 
Defendant  Lawrence  Warehouse  Company's 
Exhibit  E  in  evidence.) 
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(Testimony  of  Harold  A.  Mitchell.) 

Q.  (By  Mr.  Craig) :  Now,  Mr.  Mitchel,  again 
referring  to  Lawrence  Warehouse  Company's  Ex- 
hibit E  in  evidence,  I  will  ask  you  if  the  com- 
modities or  goods  represented  by  each  warehouse 
receipt  was  listed  on  the  face  of  the  receipt  at  the 
time  of  the  issuance,  or  on  a  supplemental  sheet 
thereto  attached  when  the  receipt  itself  was  not 
large  enough  to  carry  the  list  of  the  inventory? 

A.  Well,  the  face  of  the  receipt  included  the 
number  of  packages  or  units  received  into  the  [101] 
warehouse  described  as  so  many  auto  parts,  sup- 
plies and  accessories  as  per  inventory  attached 
thereto,  which  was  the  inventory  in  detail  corres- 
ponding, of  course,  to  the  number  of  units  shown 
on  the  face  of  the  receipt,  and  the  inventory  was 
made  a  part  of  the  receipt. 

Q.  Now,  Mr.  Mitchell,  I  show  you  Defendant 
Lawrence  Warehouse  Company's  Exhibit  No.  F  for 
identification  and  ask  you  what  that  is. 

A.  Well,  that  is  a  confirmation  of  delivery  form 
that  is  used  to  list  the  commodities  delivered  from 
the  warehouse  under  dealer  instructions  given  to  the 
Lawrence  Warehouse  Company  by  the  Bank.  I 
may  explain  that.  Li  other  words,  that  the  Bank 
authorized  us  to  deliver  $5000  at  any  one  time. 
When  we  reached  that  limit,  we  then  list  the  com- 
modities on  confirmation  of  deliveries.  That  went 
to  the  Bank  and  was  signed  by  the  Bank  and  re- 
turned to  us.  LTntil  we  receive  a  signed  copy  from 
the  Bank,  no  more  deliveries  were  made. 
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Mr.  Craig :  We  offer  Defendant  Lawrence  Ware- 
house Company's  Exhibit  No.  F  for  identification 
in  evidence. 

Mr.  Perry:    No  objection. 

(Thereupon  the  document  was  received  and 
marked  as  Defendant  Lawrence  Warehouse 
Company's  Exhibit  F  [102]  in  evidence.) 
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(Testimony  of  Harold  A.  Mitchell.) 

Q.  (By  Mr.  Craig)  :  Now,  Mr.  Mitchell,  at  the 
conclusion  of  this  transaction,  when  the  Lawrence 
Warehouse  Company  withdrew  and  the  business 
was  wound  uj),  there  were  then  on  the  premises 
certain  goods,  wares  and  merchandise,  were  there 
not  ?  A.     Yes,  sir. 

Q.  And  were  those  goods  and  wares  and  mer- 
chandise  under   warehouse   receipt   at   that   time? 

A.     Yes,  sir. 

Q.  And  how  did  the  inventory  on  hand  compare 
with  the  outstanding  warehouse  receipts  at  that 
time,  were  they  balanced? 

A.  We  took  an  inventory  beginning  July  21st 
to  approximately  August  12th.  That  inventory 
checked  in  units  with  the  balance  of  the  warehouse 
receipts. 

Q.     And  to  whom  were  those   goods   delivered? 

A.  Those  were  delivered  to  the  Bank  approxi- 
mately November  12th. 

Q.     Of  what  year?  A.     '47. 

Mr.  Craig:     That  is  all.  [103] 

Recross-Examination 
By  Mr.  Perry: 

Q.  How  did  you  deliver  them  to  the  Bank,  Mr. 
Mitchell  -? 

A.  By  turning  possession  of  our  area  over  to 
the  Bank,  removing  our  signs,  stock  cards  and  blue- 
prints. Of  course  the  Bank  signed  a  release  for  us 
on  all  balances  of  outstanding  warehouse  receipts. 
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Q.  You  didn't  move  any  of  that  stuff  out  of 
there,  did  you? 

A.     Not  physically  remove  any  merchandise. 

Q.  That  was  after  the  Trustee  of  Bankruptcy 
had  been  appointed  by  this  Court? 

A.  Yes,  sir;  that  was  November  12th,  I  believe, 
approximately. 

Q.  What  you  did,  you  took  a  release  from  the 
Bank  and  left  the  stuff  sitting  there? 

A.     Yes,  sir. 

Mr.  Perry:    That  is  all. 

Mr.  Craig:    That  is  all. 

(The  witness  was  excused.) 
Mr.  Craig:     Mr.  Miller.  [104] 

WILLIAM  H.  MILLER 

was  called  as  a  witness  on  behalf  of  the  Lawrence 
Warehouse  Company  and  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 
By  Mr.  Craig: 

Q.  Will  you  state  your  name? 

A.  William  H.  Miller. 

Q.  Where  do  you  reside? 

A.  526  East  F  Avenue,  Glendale,  Arizona. 

Q.  Where  are  you  presently  employed? 

A.  Car  Life  Service  Company,  1525  West  Van 
Buren. 
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(Testimony  of  William  H.  Miller.) 

Q.  Were  you  ever  employed  by  the  Lawrence 
Warehouse  Company,  Mr.  Miller? 

A.     Yes,  sir. 

Q.     When? 

A.  I  believe  that  it  started  in  1946,  approxi- 
mately in  July  or  August,  I  believe. 

Q.  And  how  long  were  you  employed  by  the 
Lawrence  Warehouse  Company? 

A.     I  would  say  for  approximately  a  year. 

Q.     And  in  what  caioacity  were  you  employed? 

A.     I  was  the  Lawrence  Warehouse  manager. 

Q.  And  where  did  you  carry  out  your  duties  as 
warehouse  manager? 

A.  I  had  a  desk  in  the  back  of  the  parts  depart- 
ment where  all  incoming  merchandise  was  received, 
and  all  outgoing  merchandise  was  shipped  out. 

Q.    At  what  place? 

A.  I  believe  you  have  the  photos  there,  we  could 
point  it  out  on  that.  It  was  behind  the  stock 
shelves. 

Q.  Was  that  on  the  premises  designated  as  the 
Central  Auto  Supply  Company  business  on  East 
Adams  Street  in  Phoenix?  A.     Yes,  sir. 

Q.  Were  you  employed  as  warehouse  manager 
at  any  other  localit}^,  Mr.  Miller?  A.     No,  sir. 

Q.  Now,  did  you  sign  an  employment  contract 
with  the  Lawrence  Warehouse  Company,  Mr.  Mil- 
ler? A.     Yes,   sir. 

Q.  And  did  you  sign  an  application  for  a  surety 
bond?  A.     Yes,  sir. 
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Q.     And  by  whom  were  you  paid  during  your 
employment  ? 
'A.     Lawrence  Warehouse  Company. 

Q.  Now,  Mr.  Miller,  I  show  you  Defendant  Law- 
rence Warehouse  Company's  Exhibit  E  in  evidence, 
which  purports  to  be  a  non-negotiable  warehouse 
receipt  or  receipts,  and  various  copies  thereof,  and 
ask  you  if  you  are  familiar  with  those  [106]  in- 
struments? A.     Yes,  sir,  I  was. 

Q.  During  the  course  of  your  emiDloyment,  were 
you — at  that  time  were  you  required,  as  one  of  your 
duties,  to  issue  such  warehouse  receipts  as  ware- 
house manager?  A.    Yes,  sir. 

Q.     And  did  joii  so  issue  them?  A.     Yes. 

Q.  Where  did  you  sign  those  receipts,  Mr.  Mil- 
ler? 

A.  It  has  a  place  here  at  the  bottom  that  is 
supposed  to  be  signed  by  a  bonded  warehouse  man- 
ager. 

Q.  And  that  is  where  you  signed  those  receipts 
when  you  were  emj)loyed  as  warehouse  manager? 

A.     Yes,  sir. 

Q.     And  where  did  you  send  the  receipts? 

A.  One,  the  original,  went  to  the  Lawrence 
Warehouse  Company,  and  one  was  kept  in  our  files, 
and  one,  I  believe,  was  sent  to  tlie  bank.  It  lias 
been  some  time  ago,  kind  of  hard  to  remember  it 
now^  exactly. 

Q.  Now,  Mr.  Miller,  I  call  your  attention  to  the 
second  copy,  being  the  first  white  copy  of  this  ex- 
hi])it,  ])oing  Defendant  Lawrence  Warehouse  [107] 
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Company's  Exhibit  E  in  evidence,  and  call  your 
attention  to  the  back  of  that  second  copy  where 
there  is  provided  a  place  for  signature  by  the 
depositor.  Now,  do  you  know,  in  the  course  of 
your  duties,  who  the  depositor  was  in  this  transac- 
tion. 

A.  \Yell,  the  depositor,  I  don't  quite  understand 
your  question. 

Q.  Well,  do  you  know  whether  or  not  you  were 
required  to  have  a  signature  to  be  entered  there  at 
that  place? 

A.  Yes,  there  was  sujDposed  to  be  signed,  but  I 
don't  recall  by  whom. 

Q.  Do  you  recall  whether  or  not  you  required 
a  representative  of  the  Central  Auto  Supply  to 
sign  that  instrument  at  that  place? 

A.  I  believe  it  was.  It  was  the  depositor  and 
then  signed  by  one  of  the  owners. 

Q.  One  of  the  owners  or  officers  of  that  com- 
pany? A.     Yes,  sir. 

Q.  Now,  in  the  course  of  your  work  down  there, 
Mr.  Miller,  w^ere  you  called  upon  to  complete  and 
fill  out  and  deliver  confirmation  sheets  in  the  same 
form  as  Defendant  Law^rence  Warehouse  Com- 
pany's No.  F  in  evidence?  [108]  A.     Yes,  sir. 

Q.  And  did  you  fill  out  those  forms  during  the 
entire  time  you  were  working  there  as  warehouse 
manager?  A.     Yes,  sir. 

Q.  Now,  Mr.  Miller,  do  you  know  whether  or  not 
the  premises  where  you  were  working  as  warehouse 
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manager  were  locked  at  all  times  that  you  or  some 
representative  of  the  Lawrence  Warehouse   Com- 
pany was  not  present  on  those  premises'? 

A.  Yes,  sir;  they  were  locked  up  every  evening 
upon  leaving  when  the  bonded  employees  were  gone. 

Q.  Do  you  know  whether  they  were  locked  at 
any  other  time  ? 

A.  They  were  locked  at  all  times  that  there  was 
not  a  bonded  employee  there. 

Mr.  Craig:     That  is  all. 

Cross-Examination 
By  Mr.  Perry: 

Q.  Before  you  went  to  work  for  the  Lawrence 
Warehouse  Company,  were  you  employed  by  the 
Central  Auto  Supply  Company?  A.     Yes,  sir. 

Q.     For  how  long? 

A.  I  went  to  work  for — it  was  originally  the 
Arizona  Piston  Service  Company  in  '45,  I  believe 
it  was. 

Q.  And  you  stayed  with  them  imtil  this  arrange- 
ment was  made  with  the  Lawrence  Warehouse  Com- 
pany? A.     Yes,  sir. 

Q.  And  then  your  employer  after  that  was  the 
Lawrence  Warehouse?  A.     Yes,  sir. 

Q.  But  you  were  still  right  there  on  the  place 
of  the  Central  Auto  Supply  Company,  is  that  right  ? 

A.     Yes,  sir. 

Mr.  Perry:     That  is  all. 

Mr.  Craig:    That  is  all. 

(The  witness  was  excused.) 
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Mr.  Craig:    Mr.  Wildman. 

AUSTIN  K.  WILDMAN 

was  called  as  a  witness  on  behalf  of  the  defendant 
Lawrence  Warehouse  Company  and  being  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Craig: 

Q.     Will  you  state  your  name,  please "? 

A.     Austin  K.  Wildman. 

Q.     Where  do  you  reside,  Mr.  Wildman  ? 

A.     1318  East  Whitton  Avenue,  Phoenix.   [110] 

Q.     By  whom  are  you  employed? 

A.     Five  Points  Ice  Company  at  the  present  time. 

Q.  Were  you  ever  employed  by  the  Valley  Na- 
tional Bank  of  Phoenix?  A.    Yes. 

Q.     When? 

A.     In   '42,  December,   '42,  to  January,   '49. 

Q.  What  was  your  capacity  while  you  were  em- 
ployed by  the  Valley  National  Bank? 

A.     I  was  assistant  Cashier  and  Loan  Officer. 

Q.  During  the  course  of  your  employment  did 
you  have  occasion — occasion  to  enter  into  a  transac- 
tion with  the  Lawrence  Warehouse  Company  and 
the   Central  Auto   Supply   Company? 

A.     Yes,  sir. 

Q.  Approximately  at  what  time  did  you  enter 
into  any  arrangement  with  those  organizations? 

A.  I  don't  remember  w^hen  I  first  started  loaning 
money  to  the  Central  Auto  Supply,  but  I  believe 
it  was  late  in  '45  or  early  in  '46. 
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Q.  Now,  Mr.  Wildman,  will  you  explain  to  the 
Court  just  how  you  came  to  loan  money  to  the 
Central  Auto  Supply  Company,  and  what  security, 
if  any,  you  demanded  upon  such  loan,  and  how  they 
secured  or  arranged  for  it,  if  at  all? 

A.  Well,  the  first  loan,  as  I  recall,  was  in  [111] 
connection  with  their  new  building  that  they  built 
at  601  East  Adams  Street.  That  was  secured  by  a 
real  estate  mortgage  and  an  assignment  of  their 
accounts  receivable.  Later  on,  the  assigned  accounts 
receivable  were  released  and  they  substituted  there- 
for a  chattel  mortgage  on  their  then  equipment,  and 
then  about  the  middle  of  '46,  they  had  moved  into 
this  new^  building  and  were  short  on  inventory  and 
wanted  to  make  arrangements  to  increase  that 
inventory.  At  that  time  they  arranged  with  the 
Lawrence  Warehouse  Company  to  warehouse  their 
inventory  and  the  Bank  agreed  to  accept  those  Law- 
rence Warehouse  receipts  covering  this  inventory 
as  security  on  additional  loans.  I  don't  remember 
the  exact  amount  that  we  started  out  loaning,  I 
think  it  was  around  60  or  65  per  cent  of  the  Central 
Auto  Supply's  cost  of  the  inventory.  That  was 
continued  then  until  the  Central  Auto  Su]iply  filed 
a  petition  in  bankruptcy.  There  was,  oh,  different 
arrangements  made  from  time  to  time.  The  Central 
Auto  Supply  went  through  quite  a  trying  experi- 
ence financially  there  in  '46,  because  their  chief 
source  of  supply  was  on  strike  and  the  strike  lasted 
for  several  months.     Tliey  were  ])uying  where  and 
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when  they  could  get  anything  that  they  could  re- 
sell. [112]     So,  we  had  to  work  pretty  close  with 
them  because  they  could  never  keep  the  account  on 
the  satisfactory  basis  that  it  was  originally  set  up, 

Q.  Now,  Mr,  Wildman,  can  you  explain  to  the 
Court  the  mechanics  of  handling  these — this  mer- 
chandise and  inventory  with  respect  to  these  ware- 
house receipts,  so  far  as  the  Bank  was  concerned? 

A.  Well,  to  start  with,  they  brought  in  one  re- 
ceipt covering  all  of  the  inventory  that  had  been 
placed  in  the  Lawrence  Warehouse.  We  made  a 
loan  on  a  certain  per  cent  of  that — the  value  of  that 
inventory  that  was  placed  in  the  Lawrence  Ware- 
house. The  arrangement  through  a  written  author- 
ization that  we  gave  to  the  Lawrence  Warehouse, 
they  could  deliver  upon  request  of  the  Central  Auto 
Supply,  inventory  up  to  a  certain  dollar  amount. 
When  it  reached  that  dollar  amount,  and  I  don't 
recall  what  its  release  provisions  were,  a  release 
would  be  prepared  on  what  they  called  a  "confirma- 
tion of  delivery".  That  confirmation  of  delivery 
would  be  brought  into  the  Bank;  one  copy  would 
bear  the  signature  of  an  officer  of  the  Central  Auto 
Supply,  indicating  that  that  merchandise  had  been 
delivered  to  them.  They  would  bring  in  a  check 
equal  to  the  same  [113]  percentage  that  we  had 
loaned  on  that  merchandise.  In  other  words,  if  it 
w^as  65  per  cent  that  w^e  had  loaned  on  it,  they 
would  bring  in  a  check  with  that  release,  that  check 
to  apply  to  reduce  the  loan.    They  w^ould  bring  in — 
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the  Bank  would  then  execute  that  release  when  they 
had  received  the  payment  on  it.  Now,  under  the 
authorization  given  by  the  Bank  to  Lawrence,  they 
required  that  those  confirmation  of  deliveries  be 
submitted  at  least  once  each  week.  If  the  com- 
modities delivered  reached  a  certain  dollar  value 
before  the  week  was  out,  they  would  have  to  bring 
them  in  and  get  them  executed,  get  the  Bank  to  sign 
a  release  before  they  could  deliver  more  merchan- 
dise. 

Q.  And  at  the  same  time  would  they  be  required 
to  bring  in  a  check  for  the  amount  covering  that? 

A.  Yes,  that  is  the  way  the  transaction  started 
out.  Now,  later  on,  they  would  be  short  of  funds, 
so — and  having  received  additional  merchandise 
they  would  sometimes  bring  in  another  warehouse 
receipt  covering  merchandise  of  a  value  approxi- 
mately of  what  was  being  released  and  we  would 
accept  that  as  substitute  collateral  in  place  of  reduc- 
ing the  loan. 

Q.  And  under  those  circumstances  you  would 
then  also  execute  a  confirmation  of  delivery  and  let 
the   Warehouse   Company   deliver   further   goods? 

A.  Yes,  that  would  be  a  means  of  effecting  the 
substitution. 

Q.  In  other  words,  they  were  just  paying  with 
more  goods  for  security  ratlier  than  paying  in 
money'?  A.     That  is  right. 

Q.  And  Mr.  Wildman,  with  respect  to  tliose 
confirmation   of   doliv(M-v   slioots,   were   tliov    iu    all 
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cases  returned  to  the  Lawrence  Warehouse   Com- 
pany? 

A.  Those  came  in  to  us  in  triplicate.  The  origi- 
nal was  sent  to  the  Lawrence  Warehouse  Company 's 
Los  Angeles  office,  one  copy  was  retained  by  the 
Bank  for  their  record,  and  one  copy  returned  to  the 
Lawrence   Warehouse  manager  at  the  w^arehouse. 

Q.  Now,  throughout  these  negotiations,  Mr. 
Wildman,  and  throughout  this  credit  arrangement, 
did  you,  on  behalf  of  the  Bank,  actually  deliver  to 
the  Lawrence  Warehouse  instructions  with  respect 
to  the  releasing  of  these  goods'? 

A.  Yes,  that  was  written  instructions,  and  when 
there  is  any  change  made,  we  write  complete  new 
instructions. 

Q.  And  were  those  instructions  also  delivered 
to  the  Central  Auto  Supply,  or  were  they  advised 
of  such  instructions'? 

A.  No,  I — those  instructions  would  be  written 
up  in  triplicate  and  usually  sent  to  the  Lawrence 
Warehouse  Company's  office  at  Los  Angeles,  al- 
tliough  sometimes  they  would  be  delivered  to  Mr. 
Mitchell  or  some  other  Lawrence  Warehouse  exam- 
iner here  in  Phoenix. 

Q.  Now,  Mr.  Wildman,  when  this  transaction 
or  transactions  terminated  with  the  Petition  for 
Bankruptcy  of  the  Central  Auto  Supply  Company, 
did  you  receive  the  goods  then  in  storage  at  the 
Lawrence  Warehouse  Company's  warehouse  there? 
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A.  Well,  that  was  re<?eived  under  the  terms  of 
an  order  entered  into  by  the  Referee  in  Bank- 
ruptcy, I  believe. 

Q.  To  refresh  your  recollection,  Mr.  Wildman, 
wasn't  a  stipulation  entered  into  between  the  Bank 
and  the  Referee  or  Trustee  in  Bankrutcy  with  re- 
spect to  the  delivery  of  these  goods? 

A.     It  was. 

Q.  And  did  you  give  the  Lawrence  Warehouse 
Company  the  releases  for  those  goods  and  merchan- 
dise that  were  then  in  storage  *? 

A.  We  released — we  gave  them  a  release  for  the 
merchandise  and  paid  the  balance  of  the  Central 
Auto  Supply  accomit  owing  to  the  Lawrence  Ware- 
house Company. 

Q.  You  paid  the  charges  that  the  Lawrence 
Warehouse  Company  had  made  against  the  Central 
Auto  [116]  Supply  for  its  service,  the  Bank  actu- 
ally paid  those  to  the  Lawrence  Warehouse  Com- 
pany? A.     That  is  right. 

Q.  Why  did  you  make  that  payment  to  the  Law- 
rence Warehouse  Company? 

A.  Because  they  had  custody  of  the  inventory 
and  in  that  ])osition  had  a  warehouseman's  lien  for 
the  amount  due  them. 

Q.  Therefore,  in  order  for  you  to  get  possession 
of  the  goods  you  were  required  to  pay  the  Lawrence 
Warehouse  Company?  A.     That  is  right. 

Mr.  Craig :    That  is  all. 
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Cross-Examination 
By  Mr.  Perry: 

Q.  Mr.  Wildman,  that  stipulation  that  you  re- 
ferred to,  that  was  not  entered  into  until  January 
5th,  1948,  was  it?  A.     I'd  have  to  see. 

Q.  You  don't  remember.  May  I  have  that, 
please  (Addressing  the  Clerk)  ?  I  show  you  this 
document  from  the  original  files  in  this  case  and 
ask  you  if  that  is  the  Stipulation  that  you  referred 
to,   being  identified  by  the  Clerk's  Letter  No.   9? 

The  Court :  If  that  is  the  stipulation,  why  [117] 
don't  you  stipulate  to  it? 

Mr.  Craig:  Well,  it  is  the  stipulation,  but  there 
is  no  date  on  it.     There  is  a  filing  date  on  top. 

The  Court:  Maybe  it's  the  same  as  the  day  it 
was  filed. 

Mr.  Criag:  I  don't  know  when  it  was  filed,  I 
wasn't  here.  Do  you  know  when  it  was  actually 
signed  ? 

Mr.  Perry:  Oh,  my  recollection  is,  it  was  within 
a  few  days  before  that  filing  date. 

The  Witness:  This  is  the  stipulation  I  was  re- 
ferring to. 

Mr.  Perry:     All  right. 

The  Witness:  We  had  taken  possession  before 
that  date. 

Mr.  Perry:  How  did  you  take  possession,  Mr. 
Wildman?  Did  you  take  that  aw^ay  from  the 
Trustee  in  Bankrutcy? 
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A.     The  Trustee  in  Bankrutcy  never  had  it. 

Q.  And  what  did  you  do  with  it  when  you  took 
possession,  you  left  it  right  there,  didn't  you? 

A.  We  took  the  keys  to  the  padlocks  and  to  the 
building 

Q.  Now,  they  were  given  to  you  by  the  Law- 
rence  Warehouse   Company,   weren't  they?    [118] 

A.     That  is  right. 

Q.    And  when  was  that,  do  you  recall? 

A.  I  believe  it  was  in  November,  but  the  exact 
date  I  can't  recall. 

Q.  It  was  long  i^rior  to  the  signing  of  this  stipu- 
lation, wasn't  it?  A.     Yes. 

Q.    About  how  long  before  that? 

A.  Apparently  this  stipulation  was  entered  into 
about  the  first  of  January,  say,  probably  six  weeks, 
two  months,  before  that. 

Q.  And  the  way  you  took  possession  was  simply 
that  the  Lawrence  Warehouse  Company  turned  the 
keys  over  to  you,  is  that  right? 

A.  We  gave  them  the  release  or  receipt  for  the 
inventory  that  was  there. 

Q.  The  goods  stayed  right  there  in  the  Central 
Auto  Supply  Company's  place  of  business,  in  that 
portion  of  it  that  had  been  leased  to  the  LawTence 
Warehouse  Company?  A.     That  is  right. 

Q.  You  didn't  move  anything  out  of  there  until 
this  stipulation  was  made,  did  you? 

A.  There  was  an  agreement  considerably  ahead 
of  this  for  the  CTitering  into  this  sti])ulation,  ^Fr. 
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Perry,  and  I  believe  that  we  did  start  selling  [119] 

somewhat  before  that. 

Q.  In  any  event,  what  I  am  getting  at  is  that 
the  things  stayed  right  there  in  the  warehouse  until 
after  this  stipulation  was  entered  into,  unless  there 
was  some  portions  of  it  that  were  sold  prior  to  that 
time  by  agreement  between  the  parties? 

A.  Yes.  As  I  recall,  I  asked — called  up  Mr. 
Gust  and  asked  him  to  get  us  something  in  writing 
so  we  would  have  it  in  the  file  on  this. 

Mr.  Perry:  Yes.  Mr.  Craig  has  sIio^tl  me  a 
copy  of  an  order  authorizing  the  stipulation  which 
was  entered  by  the  Referee  apparently  on  Novem- 
ber 17th,  1947. 

Q.  Now,  Mr.  Wildman,  did  you  have  financial 
statements  from  the  Central  Auto  Supply  Company 
when  you  made  these  loans? 

A.  We  had  a  statement  from  time  to  time.  Some 
periods  there  we  had  them  monthly. 

Q.  Do  you  know  if  they  are  available  here  in 
court?  A.     No,  I  don't. 

Mr.  Perry :    Do  you  have  them,  Mr.  Gust  ? 

Mr.  Gust:     What  is  it? 

Mr.  Prery:  The  financial  statements  that  the 
Bank  took  from  the  Central  Auto   Supply.   [120] 

Mr.  Gust:  I  doubt  if  I  have  them.  There  may 
be  some. 

Mr.  Perry:  In  any  event,  when  you  made  the 
original  loan  for  security  on  the  real  estate  mort- 
gage, you  took  a  financial  statement  then,  did  you  ? 
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A.     Yes. 

Q.  And  later  when  3'ou  loaned  on  the  security 
of  the  chattel  mortgage  on  the  equipment,  you  took 
a  financial  statement,  did  you? 

Mr.  Craig:  Oh,  if  the  Court  please,  we  object 
to  this  particular  line  of  questioning  as  being  wholly 
immaterial  to  the  issues  involved  in  this  case. 

The  Court:  It  might  be  material,  I  can  see 
where  it  would  be. 

The  Witness :  Well,  w^e  had  fairly  current  state- 
ments from  time  to  time,  and  just  when  we  took 
those  statements,  I  couldn't  say  from  memory. 

Mr.  Perry:  Probably  as  much  as  every  month 
during  this  period  of  time? 

A.  When  they  were  in  difficulties  we  were  get- 
ting them  quite  often. 

Q.  Now,  Mr.  Wildman,  it  is  a  fact,  isn't  it,  that 
on  every  one  of  these  financial  statements  there  was 
listed  bills  payable  or  accounts  payable  of  the  Cen- 
tral Auto  Supply  to  wholesalers  and  manufacturers 
and  distributors  for  merchandise  that  had  been  pur- 
chased and  not  paid  for  ? 

A.  They  list  all  accounts  payable.  They  didn't 
say  what  they  are  generally. 

Q.  Do  you  recall  anything  about  the  amounts  of 
them? 

A.  No.  They  increased  quite  sharply  on  towards 
the  last.    I  do  recall  that. 

Q.  You  knew,  of  course,  that  the  Central  Auto 
Supply  was  buying  merchandise  on  open  account? 
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A.     Yes. 

Q.     And  they  owed  for  it?  A.     Yes. 

Q.  Now,  you  never — you  did  take  a  chattel  mort- 
gage on  the  equipment  at  one  time? 

A.     That  is  right. 

Q.  But  you  never  took  or  attempted  to  take  any 
chattel  mortgage   on   their   stock   of  merchandise? 

A.     No. 

Q.  And  why?  What  was  the  reason  for  that,  Mr. 
Wildman  ? 

Mr.  Craig:  Oh,  we  object  to  that,  if  the  Court 
please. 

The  Court:       I  didn't  know  you  could  do  that. 

Mr.  Perry:  Well,  you  can't,  that  is  just  the 
point,  if  the  Court  please.  [122] 

The  Court :  Well,  I  guess  that  is  the  reason  they 
didn't  do  it. 

Mr.  Perry:     All  right. 

The  Witness:     It  is  not  the  Bank's  practice. 

The  Court:     You  can't  do  that. 

Mr.  Perry:  You  understood  that  you  could  not, 
under  the  Arizona  law,  take  a  chattel  mortgage  on 
stock  of  merchandise  of  this  Central  Auto  Supply 
Company  ? 

Mr.  Craig:     I  object  to  that,  if  the  Court  please. 

The   Court:     Well,   if  he  didn't,   Mr.   Gust  did. 

Mr.  Perry:     All  right. 

Q.  Now,  had  the  Valley  National  Bank  been 
financing  under  this  Lawrence  Warehouse  plan  for 
some  time  before  this  Central  Auto  Supply  transac- 
tion? A.     Yes. 
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Q.     Somewhat  along  the  same  lines'? 

A.     Yes. 

Q.  And  you  considered  this  loan  or  these  loans 
to  the  Central  Auto  Supply  Company  as  secured 
loans,  is  that  right? 

A.  That  is  right,  and  so  carried  on  one  of  our 
records. 

Q.  Upon  security  of  this  stock  of  merchandise 
as  represented  by  the  warehouse  receipts  that  were 
given  to  you? 

A.     We  call  them  warehouse  receipt  loans. 

Q.  But  back  of  the  warehouse  receipts,  the  secur- 
ity was  the  stock  of  merchandise,  is  that  right? 

A.    Yes. 

Mr.  Perry:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Craig : 

Q.  Mr.  Wildman,  this  form  of  field  warehousing 
was  filed  in  this  transaction  and  is  not  an  uncommon 
practice  in  the  commercial  world,  is  it? 

A.     No,  it  is  used  throughout  the  country. 

Mr.  Craig:     That  is  all. 

Mr.  Perry:     That  is  all 

(The  witness  w^as  excused.) 
Mr.  Craig:     Mr.  Riley. 
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WILLIAM  J.  RILEY 

was  called  as  a  witness  on  behalf  of  the  Lawrence 
Warehouse  Company,  and  being  first  duly  sworn, 
testified  as  follows : 

Direct  Examination 
By  Mr.  Craig: 

Q.     Will  you  state  your  name,  please?  [124] 

A.     William  J.  Riley. 

Q.     Where  do  you  reside? 

A.     38  South  Temple  Drive,  Mesa. 

Q.     By  whom  are  you  employed? 

A.     Western  Auto  Supply  in  Mesa. 

Q.  Were  you  ever  employed  by  the  Lawrence 
Warehouse  Company?  A.     Yes,  sir. 

Q.     In  what  capacity? 

A.     Warehouse  manager  at  Central  Auto  Supply. 

Q.     And  in  any  othei*  capacity  at  any  other  place  ? 

A.     No. 

Q.  Now,  when  were  you  warehouse  manager 
there  ? 

A.  Oh,  from  along  in  March,  '47,  until  bank- 
ruptcy. 

Q.  Now,  during  your  term  as  warehouse  mana- 
ger, Mr.  Riley,  were  you  called  upon  at  various 
times  to  issue  warehouse  receipts  for  commodities 
placed  in  custody  of  the  Lawrence  Warehouse  Com- 
pany? A.    Yes,  sir. 

Q.  And  to  whom  were  those  warehouse  receipts 
issued  ? 

A.  Well,  as  has  been  stated  before,  they  were 
made  up  weekly  unless  some  stuff  had  been  drawn 
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then  or  allowed,  and  then  we  would  make  one  out  if 
we  were  rumiing  close  to  the  limit  at  any  time,  and 
take  them  to  the  Bank,  get  the  releases  signed,  and 
carry  on  the  business.  One  would  go  to  the  Law- 
rence Warehouse  Company  at  Los  Angeles,  the 
Bank  would  retain  one  and  I  would  keep  one. 

Q.  Are  you  talking — the  latter  part  of  your  an- 
swer there,  about  the  releases  or  about  receipts? 

A.     The  releases. 

Q.     Where  did  the  receipts  go  ? 

A.  Well,  the  bank  got  one  of  those,  the  Law- 
rence Warehouse  in  Los  Angeles  got  one,  the  Cen- 
tral Auto  Supply  got  one,  and  I  had  one. 

Q.  Now,  referring  to  Defendant  Lawrence 
Warehouse  Company's  Exliibit  E  in  evidence,  and 
with  your  attention  particularly  directed  to  the  sec- 
ond sheet  of  that  exhibit,  being  a  white  copy  of  a 
non-negotiable  warehouse  receipt,  and  particularly 
directing  your  attention  to  the  back  of  that  i^ai-tic- 
ular  copy,  as  warehouse  manager  did  you  evei'  re- 
quire a  signature  of  any  pei'son  at  the  place  called 
"The  Depositor'"?  A.     Yes,  sir. 

Q.  And  what  person  did  you  require  to  affix 
their  signature  before  the  issuance  of  a  receipt? 

A.  In  our  file  when  I  went  to  work  they  gave 
mo  a  list  of  authorized  signatures,  the  three  major 
owmers,  I  believe  they  were,  in  the  [126]  corpora- 
tion. 

Q.     or  wluit  corporation? 
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A.  The  Central  Auto  Supply,  and  any  one  of 
those  three  could  sign  them. 

Q.     And  did  they  sign  them?  A.     Yes,  sir. 

Q.  Now,  during  your  term  there,  Mr.  Riley,  as 
warehouse  manager,  did  you  ever  lock  the  premises 
that  were  designated  as  those  leased  by  the  Law- 
rence Warehouse  Company? 

A.  Always  locked  them  when  there  wasn't  my- 
self or  one  other  bonded  person  there. 

Q.     And  when  would  that  take  place  ? 

A.  Well,  when  I  first  went  to  work  there,  there 
was  three  of  us  under  bond  by  the  Lawrence  Ware- 
house Company  and  then  there  would  be  somebody 
there  except  at  night.  When  we  left  at  night  it 
would  be  locked.  Towards  the  end,  I  was  the  only 
bonded  personnel  employee,  and  at  that  time  when 
I  went  to  lunch  I'd  have  to  lock  it  or  bring  my 
lunch  with  me. 

Q.  Now,  during  your  term  as  warehouse  mana- 
ger there,  Mr.  Riley,  by  whom  were  you  paid? 

A.     Lawrence  Warehouse. 

Q.  And  during  that  period  did  you  ever  allow 
any  person  to  enter  those  premises  which  were  then 
leased  to  the  Lawrence  Warehouse  Company  with- 
out your  presence  or  the  presence  of  some  other 
bonded  person?  A.     No,  sir. 

Q.  Did  you  ever  allow  any  person  to  take  any  of 
the  goods  in  your  warehouse  out  of  there  without 
proper  releases  or  proper  instructions  ? 

A.  No,  they  never  got  them  without  proper  chan- 
nels. 
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Q.  Who  were  your  superiors  in  your  particular 
job  there,  Mr.  Riley  f 

A.     Mr.  Mitchell  and  Mr.  Jim  Sasser. 

Q.     What  was  Mr.  Saxon 's  position  ? 

A.  He  was  general  manager  of  the  Central  Auto 
Supply. 

Q.    And  what  authority  did  he  have  over  you? 

A.     Over  me? 

Q.     Yes. 

A.  Well,  he  would  set  things  going  and  never 
gave  me  any  orders. 

Q.     Now,  what  was  Mr.  Mitchell's  capacity? 

A.  Field  representative  of  the  Lawrence  Ware- 
house, or  district  manager. 

Q.     Who  was  Mr.  Sasser? 

A.  He  was  assistant  to  Mr.  Mitchell.  I  don't 
know  whether  he  was  just  an  adviser  here  or  not  at 
the  time.     He  wasn't  here  very  long,  I  know\ 

Q.     For  the  Lawrence  Warehouse  Company? 

A.    Yes,  sir. 

Q.  And  it  was  Mr.  Sasser  to  whom  you  referred 
when  I  asked  you  who  your  immediate  superiors 
were?  A.     Yes,  sir. 

Q.     It  was  Mr.  Mitchell  and  Mr.  Sasser  ? 

A.     Yes. 

Q.  Oh,  I  beg  your  pardon,  I  thought  it  was 
Saxon.  A.     No,  sir. 

Q.  Did  you  receive  from  either  Mr.  Sasser  or 
Mr.  Mitchell  orders  or  instructions  with  respect  to 
what  materials  should  be  released  from  the  ware- 
house? A.     Yes,  sir. 
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Q.  And  how  often  did  you  receive  those  instruc- 
tions? 

A.  Oh,  wlienever  there  was  any  change  in  in- 
structions. 

Q.  They  advised  you  as  to  how  you  should  con- 
duct the  warehouse,  is  that  right  *?  A.     Yes,  sir. 

Q.  And  did  you  release  or  let  merchandise  out  of 
the  warehouse  only  in  accord  with  those  instruc- 
tions? [129]  A.     Yes,  sir. 

Q.  Mr.  Riley,  how  often  did  you  have  occasion 
to  discuss  the  operation  down  there  with  either  Mr. 
Mitchell  or  Mr.  Sasser? 

A.  Well,  they  usually  came  by  at  least  once  a 
week. 

Q.     They  ever  come  by  more  frequently  than  that  ? 

A.  Towards  the  end,  yes.  Sometimes  they  would 
be  down  there  three  or  four  days  in  a  row  and  might 
miss  a  couple  of  days. 

Q.  Did  you  ever  call  them  on  the  phone  or  dis- 
cuss problems  wdth  them  on  the  phone? 

A.  No,  they  were  still  around  often  enough  that 
I  could  pretty  well  keep  up  with  them. 

Q.  With  respect  to  the  records  that  you  kept  as 
warehouse  manager,  did  you  keep  time  records  of 
the  employees  of  the  Lawrence  Warehouse  Company 
there  ? 

A.     Yes. 

Q.  And  did  you  personally  check  those  records 
when  they  were  turned  in  for  their  pay? 

A.  Yes,  sir.  I  was  the  one  that  mailed  them  to 
the  Los  Angeles  office. 
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Q.  You  mailed  them  yourself  to  the  Los  Angeles 
office  ?  A.     Yes. 

Q.  And  the  checks  in  payment  of  their  wages 
came  from  where? 

A.     From  the  Los  Angeles  official  office  to  me. 

Q.  To  you.  And  did  you  distribute  them  to  the 
other  emploj^ees  ?  A.     Yes,  sir. 

Q.  Do  you  know  whether  they  received  any  com- 
pensation in  addition  to  that  from  the  Central  Auto 
Supply  Company? 

A.     No,  but  I  don't  believe  that  they  did. 

Mr.  Craig:     That  is  all. 

Cross-Examination 
By  Mr.  Perry: 

Q.  Mr.  Riley,  I  understood  you  to  say  to  Mr. 
Craig  that  if — that  you  never  allowed  any  merchan- 
dise out  without  a  proper  release.  What  did  you 
mean  by  that  ? 

A.  I  said,  through  the  proper  channels,  I  believe, 
on  that,  that  I  was  operating  at  the  order  desk, 
making  out  the  tickets  and  checking  and  pri<?ing 
myself,  and  the  other  personnel  that  was  on  the 
counter  all  the  time,  was  a  man  on  the  counter  that 
was  bonded  also,  and  we — I  saw  that  my  releases 
were  in  to  the  Bank  and  my  warehouse  receipts 
went  through. 

Q.  You  don't  mean  to  tell  us  that  if  I  went  in 
there  to  ])uy  one  item  that  you  had  to  get  any  re- 
leases from  the  Bank  before  vou  could  sell  it  to  me? 
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A.  No,  sir;  as  long  as  I  did  not  hit  the  $2000 
mark. 

Q.  You  usually  didn't  get  those  releases  until 
the  week  after  the  sale  had  been  made,  did  you? 

A.  Not  necessaril3\  As  it  ran,  our  sales  weren't 
large  enough  to  ever  hit  the  $2000  mark  in  any  one 
week  while  I  was  there,  so  I  was  all  right,  but  if  they 
had  of,  I  would  have  had  to  have  another  release. 

Q.     But  you  never  did?  A.     That  is  right. 

Q.  So  if  I  came  in  there  and  bought  an  item  on 
Monday,  you  didn't  get  a  release  from  the  Bank  for 
it  until  the  following  Saturday,  did  you? 

A.     That  is  right. 

Mr.  Perry:     That  is  all. 

Redirect  Examiation 
By  Mr.   Craig: 

Q.  Actually,  what  you  got  from  the  Bank  was  a 
confirmation  of  delivery,  wasn't  it,  Mr.  Riley? 

A.     Yes,  authorizing  delivery  of  that. 

Q.     Yes.  [132]  A.    Yes,  sir. 

Q.  And  actually  your  instructions  were  to  re- 
lease commodities  up  to  a  certain  value,  is  that 
right?  A.     Yes,  sir. 

Q.  And  that  was  given  before  you  released  the 
commodities,   isn't   that    right?  A.     Yes,    sir. 

Q.  And  when  you  reached  that  point  you  stopped 
delivering?  A.     Yes,  sir. 

Q.  Until  you  had  further  confimation  of  delivery 
from  the  Bank  in  order  to  release  further  goods? 

A.    Yes,  sir. 
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(Testimony  of  William  J.  Riley.) 
Q.     Is  that  right?  A.     Yes,  sir. 

Mr.  Craig :     That  is  all. 

Recross-Examination 
By  Mr.  Perry: 

Q.     You  never  did  stop  delivering,  did  you? 

A.    Yes. 

Q.  When  was  that?  I  mean  prior  to  bank- 
ruptcy ? 

A.  About  three  weeks  prior  to  that  I  closed  the 
gates.  [133] 

Q.     For  how  long?  A.     One  forenoon. 

Q.     Is  that  the  only  time?  A.     I  think  it  is. 

Q.     What  was  the  reason  for  that? 

A.     No  money,  overdrawn. 

Q.  But  it  wasn't  because  you  had  sold  over  the 
amount  of  the  inventory?  A.     No,  sir. 

Q.     That  never  did  happen? 

A.  No,  sir.  It  was  when  I  took  my  delivery  re- 
ceipts to  the  Bank,  there  was  no  check  to  go  with  it. 

Q.     And  so  you  closed  down  that  day? 

A.    Yes,  sir. 

Q.  Now,  on  what  days  did  you  take  these  delivery 
receipts  to  the  Bank? 

A.  They  were  delivered  on  Tuesdays,  I  believe 
it  was. 

Q.     For  the  week's  business  the  week  before? 

A.     Yes,  sir. 

Mr.  Perrv:     That  is  all. 
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(Testimony  of  William  J.  Riley.) 

Redirect  Examination 
By  Mr.  Craig : 

Q.  Now,  on  this  occasion,  Mr.  Riley,  when  you 
took  the  delivery  receipt  to  the  Bank  without  any 
money,  they  would  not  authorize  you  to  release  any 
more  goods,  is  that  right?  A.     That  is  right. 

Q.  And  that  is  why  you  would  not,  that  is  why 
you  closed  it  up?  A.     Yes,  sir. 

Q.  Did  you  reopen  before  you  got  any  further 
authority?  A.     No,  sir. 

Mr.  Craig:     That  is  all. 

Mr.  Perry:     That  is  all. 

(The  witness  was  excused.) 

Mr.  Craig:     The  defendants  rest. 

Mr.  Perr}^:     The  plaintiff  rests. 

The  Court:  Do  you  want  to  submit  this  on 
briefs  ? 

Mr.  Perry:     I  think  so,  if  the  Court  please. 

The  Court :  All  right,  how  much  time  would  you 
like? 

Mr.  Craig:  Well,  we  have  a  short  memorandum 
right  here,  if  the  Court  please,  if  you  care  to  have  it. 

The  Court :  All  right,  give  it  to  the  Clerk.  Well, 
that  is  your  reply  then  to  their  opening? 

Mr.  Perry:  Very  well,  your  Honor.  I  have  got 
so  many  briefs,  may  I  have  20  days  on  that?  [135] 

The  Court:     Yes. 

Mr.  Craig :     We  have  ten  after  that  ? 

The  Court:     Yes. 
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(Thereupon  the  trial  ended  at  2:25  o'clock, 
•      P.M.  of  the  same  day.)  [136] 

I  hereby  certify  that  the  proceedings  had  upon 
the  trial  of  the  foregoing  cause  are  contained  fully 
and  accurately  in  the  shorthand  record  made  by  me 
thereof,  and  that  the  foregoing  136  typewritten 
pages  constitute  a  full,  true  and  accurate  transcript 
of  said  shorthand  record. 

/s/  LOUIS   L.   BILLAR, 
Official  Reporter. 

[Endorsed]  :     Filed  February  24,  1950. 


CLERK'S  CERTIFICATE  TO  RECORD 
ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss : 

I,  William  H.  Loveless,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  hereby 
certify  that  I  am  the  custodian  of  the  records, 
papers  and  files  of  the  said  Court,  including  the  re- 
cords, papers  and  files  in  t"he  case  of  Ralph  Barry, 
as  Trustee  in  Bankruptcy,  of  Central  Auto  Supply 
Company,  a  cor])oration,  Bankrupt,  Plaintiff,  vs. 
Lawrence  Warehouse  Company,  a  corjwration,  and 
The  Valley  National  Bank  of  Phoenix,  a  national 
banking  association,  Defendants,  numbered  Civ-1102 
Phoenix,  on  the  Docket  of  said  Court. 
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I  further  certify  that  the  attached  and  foregoing 
original  documents  bearing  the  endorsements  of  fil- 
ing thereon  are  the  original  documents  tiled  in  said 
case,  and  that  the  attached  and  foregoing  copies  of 
the  minute  entries  are  true  and  correct  copies  of  the 
originals  thereof  remaining  in  my  office  in  the  city 
of  Phoenix,  State  and  District  aforesaid. 

I  further  certify  that  said  original  documents,  and 
said  copies  of  the  minute  entries,  constitute  the  en- 
tire record  on  appeal  in  said  case  as  designated  in 
the  Appellant's  Designation  filed  therein  and  made 
a  part  of  the  record  attached  hereto,  and  the  same 
are  as  follows,  to  wit: 

1.  Complaint  filed  September  19,  1947. 

2.  Answer  to  complaint  (Lawrence  Warehouse 
Company)  filed  October  15, 1947. 

3.  Answer  of  defendant  The  Valley  National 
Bank  of  Phoenix,  filed  October  15,  1947. 

4.  Plaintiff's  Exhibit  No.  1  in  evidence  (leases) 
admitted  and  filed  March  17,  1949. 

5.  Plaintiff's  Exhibit  No.  2  in  evidence  (deposi- 
tion of  Harry  Stack)  admitted  and  filed  March  17, 
1949. 

6.  Plaintiff's  Exhibit  No.  3  in  evidence  (deposi- 
tion of  C.  D.  Cadot)  admitted  and  filed  March  17, 
1949. 

7.  Plaintiff's  Exhibit  No.  4  in  evidence  (deposi- 
tion of  Paul  S.  Godber)  admitted  and  filed  March 
17,  1949. 

8.  Plaintiff's  Exhibit  5  in  evidence  (deposition 
of  J.  C.  Baldwin)  admitted  and  filed  March  17,  1949. 
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9.  Plaintiff's  Exhibit  No.  6  in  evidence  (deposi- 
tion of  E.  R.  Tolfree)  admitted  and  filed  March  17, 
1949. 

10.  Plaintiff's  Exhibit  No.  7  in  evidence  (deposi- 
tion of  F.  A.  Warburton)  admitted  and  filed  March 
17,  1949. 

11.  Plaintiff's  Exhibit  No.  8  in  evidence  (deposi- 
tion of  M.  Blackburn)  admitted  and  filed  March  17, 
1949. 

12.  Plaintiff's  Exhibit  No.  9  in  evidence  (deposi- 
tion of  David  Shapiro)  admitted  and  filed  March  17, 
1949. 

13.  Plaintiff's  Exhibit  No.  10  in  evidence  (depo- 
sition of  F.  C.  Westphal)  admitted  and  filed  March 
17,  1949. 

14.  Defendant  Lawrence  Warehouse  Company's 
Exhibit  A  in  evidence  (group  of  photographs)  ad- 
mitted and  filed  March  17,  1949. 

15.  Defendant  Lawrence  Warehouse  Company's 
Exhibit  E  in  evidence  (warehouse  receipts)  admit- 
ted and  filed  March  17,  1949. 

16.  Defendant  Lawrence  AVarehouse  Company's 
Exhibit  F  in  evidence  (confirmation  of  delivery 
sheet)  admitted  and  filed  March  17,  1949. 

17.  All  minute  orders  entered  on  or  after  March 
17,  1949,  to  wit: 

17-a.  Minute  entry  of  March  17,  1949  (pro- 
ceedings of  trial). 

17-b.  Minute  entry  of  October  5,  1949  (or- 
der of  submission). 

17-c.  Minute  entry  of  November  3,  1949  (or- 
der that  defendants  have  judgment). 
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17-d.  Minute  entry  of  February  23,  1950 
(order  denying  Plaintiff's  Motion  for 
New  Trial,  docketed  February  23, 
1950). 

18.  Defendant's  proposed  findings  of  fact,  con- 
clusions of  law  and  judgment  filed  December  13, 
1919,  signed  by  trial  judge,  and  refiled  and  docketed 
January  17,  1950. 

19.  Plaintiff's  objections  to  findings  of  fact  and 
conclusions  of  law  proposed  by  defendants,  filed 
Detcember  16,  1949. 

20.  Plaintiff's  motion  for  a  new  trial,  filed  Janu- 
ary 19,  1950. 

21.  Reporter's  transcript  filed  February  24,  1950. 

22.  Plaintiff's  notice  of  appeal,  filed  February 
27,  1950. 

23.  Statement  of  points  upon  which  plaintiff  in- 
tends to  rely  upon  his  appeal  filed  February  28,  1950. 

24.  Plaintiff's  Designation  of  Contents  of  Record 
on  Appeal,  filed  February  28,  1950. 

I  further  certify  that  the  Clerk's  fee  for  pre- 
paring and  certifying  this  said  record  on  appeal 
amounts  to  the  sum  of  $4.40  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellants. 

Witness  my  hand  and  the  seal  of  said  Court  this 
24th  day  of  March,  1950. 

[Seal]        /s/  WM.  H.  LOVELESS, 

Clerk. 
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[Endorsed] :  No.  12515.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Ealph  Barry,  as 
Trustee  in  Bankruptcy  of  Central  Auto  Supply 
Company,  a  corporation,  bankrupt,  Appellant,  vs. 
Lawrence  Warehouse  Company,  a  corporation,  and 
The  Valley  National  Bank  of  Phoenix,  a  National 
Banking  Association,  Appellees.  Transcript  of  Rec- 
ord. Appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona. 

Filed  March  29,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12515 

KALPH  BARRY,  as  Trustee  in  Bankruptcy  of 
CENTRAL  AUTO  SUPPLY  COMPANY,  a 
Corporation,  Bankrupt, 

Appellant, 

vs. 

LAWRENCE  WAREHOUSE  COMPANY,  a  Cor- 
poration, and  THE  VALLEY  NATIONAL 
BANK  OF  PHOENIX,  a  National  Banking 
Association, 

Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD  TO  BE 
PRINTED. 

Statement  of  Points 

Appellant  intends  to  rely  upon  his  appeal  herein 
upon  the  points  set  forth  in  his  ' '  Statement  of 
Points  Upon  Which  Plaintiff  Intends  to  Rely  Upon 
His  Appeal, ' '  filed  by  him  in  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona  February  28, 
1950  (to  which  Reference  is  hereby  made),  and. 
included  in  the  record  transmitted  by  the  Clerk  of 
the  United  States  District  Court  for  the  District  of 
Arizona  to  the  Clerk  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 
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Designation  of  Record  to  be  Printed 

Appellant  designates  for  printing  herein  the  fol- 
lowing portions  of  the  record : 

1.  The  complaint  filed  September  19,  1947. 

2.  Answer  to  complaint  (Lawrence  Warehouse 
Company)  filed  October  15,  1947. 

3.  Answer  of  defendant  The  Valley  National 
Bank  of  Phoenix,  filed  October  15,  1947. 

4.  Plaintiff's  Exhibit  No.  1  in  evidence  (leases) 
omitting  therefrom,  however,  any  plats  which  are 
dujDlicates  of  the  plat  first  thereto  attached. 

5.  Plaintiff's  Exhibit  No.  2  in  evidence  (deposi- 
tion of  Harry  Stack),  omitting  therefrom,  however, 
everything  except  the  questions  propounded  to  the 
witness  and  his  answers  thereto, 

6.  Plaintiff's  Exhibit  No.  3  in  evidence  (deposi- 
tion of  C.  D.  Cadot),  omitting  therefrom,  however, 
everything  except  the  questions  propounded  to  the 
witness  and  his  answers  thereto. 

7.  Plaintiff's  Exhibit  No.  4  in  evidence  (deposi- 
tion of  Paul  S.  Godber),  omitting  therefrom,  how- 
ever, everything  except  the  questions  propounded  to 
the  witness  and  his  answers  thereto. 

8.  Plaintiff's  Exhibit  No.  5  in  evidence  (deposi- 
tion of  J.  C.  Baldwin),  omitting  therefrom,  liowever, 
everything  except  the  questions  propounded  to  the 
witness  and  his  answers  thereto. 

9.  Plaintiff's  Exhibit  No.  6  in  evidence  (deposi- 
tion of  E.  R.  Tolfree),  omitting  therefrom,  however, 
everything  except  the  questions  propounded  to  the 
witness  and  his  answers  thereto. 
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10.  Plaintiff's  Exhibit  No.  7  in  evidence  (deposi- 
tion of  F.  A.  Warbui'ton),  omitting  therefrom,  how- 
ever, everything  except  the  questions  propounded  to 
the  witness  and  his  answers  thereto. 

11.  Plaintiff's  Exhibit  No.  8  in  evidence  (deposi- 
tion of  M.  Blackburn),  omitting  therefrom,  however, 
everything  except  the  questions  propounded  to  the 
witness  and  his  answers  thereto. 

12.  Plaintiff's  Exhibit  No.  9  in  evidence  (deposi- 
tion of  David  Shapiro),  omitting  therefrom,  how- 
ever, everything  except  the  questions  propounded  to 
the  witness  and  his  answers  thereto. 

13.  Plaintiff's  Exhibit  No.  10  in  evidence  (depo- 
sition of  F.  C.  Westphal),  omitting  therefrom,  how- 
ever, everything  except  the  questions  propounded  to 
the  witness  and  his  answers  thereto. 

14.  The  original  only  of  defendant  Lawrence 
Warehouse  Company's  Exhibit  E  in  evidence  (w^are- 
house  receipts).  Do  not  print  the  second,  third  and 
fourth  copies — only  the  original. 

15.  The  original  only  of  defendant  Lawrence 
Warehouse  Company's  Exhibit  F  in  evidence  (con- 
firmation of  delivery  sheet).  Do  not  print  the  sec- 
ond and  third  copies — only  the  original. 

16.  Minute  order  of  March  17,  1949. 

17.  Minute  order  of  October  5,  1949. 

18.  Minute  order  of  November  3,  1949. 

19.  Minute  order  of  February  23,  1950. 

20.  Defendant's  proposed  findings  of  fact,  con- 
clusions of  law  and  judgment  filed  December  13, 
1949,  signed  by  trial  judge,  and  refiled  January  17, 
1950. 
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21.  Plaintiff's  objections  to  findings  of  fact  and 
conclusions  of  law  proposed  by  defendants,  filed 
December  16,  1949. 

22.  Plaintiff's  motion  for  new  trial,  filed  January 
19,  1950. 

23.  Reporter's  transcript  filed  February  24,  1950. 

24.  Plaintiff's  notice  of  appeal,  filed  February 
27,  1950. 

25.  Statement  of  points  upon  which  plaintiff  in- 
tends to  rely  upon  his  appeal  filed  February  28, 1950. 

26.  Designation  of  contents  of  record  on  appeal, 
filed  February  28,  1950. 

/s/  ALLAN  K.  PERRY, 

Attorney  for  Appellee. 

On  the  25th  day  of  March,  1950,  I  mailed  a  true 
and  correct  copy  of  the  foregoing  document  to  coun- 
sel for  appellees,  viz.  one  copy  therof  to  Fennemore, 
Craig,  Allen  &  Bledsoe,  Phoenix  National  Bank 
Building,  Phoenix,  Arizona,  and  one  copy  thereof  to 
Gust,  Rosenfeld,  Divelbess,  Robinette  &  Linton,  Se- 
curity Building,  Phoenix,  Arizona. 

/s/  ALLAN  K.  PERRY. 

[Endorsed]  :     Filed  March  29,  1950. 
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STATEMENT  RELATIVE  TO  JURISDICTION 

This  is  an  action  by  a  Trustee  in  Bankruptcy,  to 
avoid  an  alleged  illegal  transfer  of  the  bankrupt's  per- 
sonalty and  to  recover  possession  thereof  for  the  bene- 
fit of  general  creditors.  The  District  Court  had  juris- 
diction under  Section  70(e)(3)  of  the  Bankruptcy 
Act,  11  U.  S.  C.  Chapter  7,  Section  110(e). 

The  appeal  is  from  a  judgment  of  the  District 
Court  adverse  to  the  phiintiff -trustee.  The  Court  of 
Appeals  has  jurisdiction  under  Section  1291,  Title  28 

u.  s.  c. 


While  other  matters  aie  assigned  as  error,  the 
principal  question  to  be  determined  upon  the  appeal, 
as  it  appears  to  appellant,  is: 

Does  the  judgment  of  the  District  Court  erroneously 
nullify  Section  62-522  of  the  Arizona  Code  of  1939, 
which  reads: 

^^ Chattel  mortgage  of  merchmit's  stock  void. — 
A  mortgage,  deed  of  trust  or  any  other  form  of  lien 
attempted  to  be  given  by  the  o^^aler  of  a  stock  of 
goods,  wares  or  merchandise  daily  exposed  to  sale, 
in  parcels,  in  the  regular  course  of  the  business  of 
such  merchandise,  and  contemplating  a  continu- 
ance of  possession  of  said  goods  and  control  of 
said  business,  by  sale  of  said  goods  by  said  owner, 
shall  be  deemed  fraudulent  and  void. ' ' 

STATEMENT  OF  THE  CASE 

With  the  permission  of  the  court,  the  parties  will 
be  referred  to  here  by  name  or  as  they  appeared  in 
the  court  below,  i.e.,  appellant  as  plaintiff  and  the 
appellees  as  defendants. 

As  will  be  observed  from  the  transcript  of  record, 
the  pleadings,  evidence,  findings  and  conclusion  are 
somewhat  volmninous,  although  there  is  little  or  no 
factual  dispute. 

hi  urdci-  to  succinctly  state  the  Ici^al  controversy 
between  the  parties,  plaintilt'  believes  it  may  be  fair  to 
state  that  his  action  challenges  the  validity  (as  being 


repugnant  to  Section  62-522  ol  the  x\rizona  Code  of 
1939)  of  a  plan  of  "field  warehousing"  attempted, 
prior  to  bankruptcy,  by  the  bankrupt  corporation,  one 
of  its  creditors  (Valley  National  Bank  of  Phoenix)  and 
the  other  defendant  Lawrence  Warehouse  Company. 

Defendants  contend  that  such  plan  of  "field  ware- 
housing" finds  sanction  in  the  Uniform  Warehouse 
Receipts  Act  (Chapter  52,  Article  8,  Arizona  Code  of 
1939)  and  is  in  all  respects  valid. 

If  such  plan,  and  the  operations  of  the  parties 
thereunder,  are  lawful,  then  the  judgment  appealed 
from  is  correct  and  should  be  affirmed.  If  not,  plain- 
tiff, as  trustee  in  bankruptcy  of  the  bankrupt  corpora- 
tion, is  entitled  to  the  possession  of  the  goods  in  con- 
troversy, for  the  benefit  of  the  general  creditors  of  the 
bankrupt  under  the  provisions  of  Section  70  of  the 
Bankruptcy  Act. 

The  "field  warehousing"  arrangement,  as  disclosed 
by  the  evidence,  is  simply  this : 

Central  Auto  Supply  Company,  a  retail  dealer  in 
merchandise,  executed  a  lease  of  a  portion  of  its  show- 
room and  warehouse  to  Lawrence  Warehouse  Com- 
pany (Tr  40-46). 

The  warehouse  company  erected  partitions  or  wire 
fences  along  the  lines  of  such  leased  portion  of  the 
building,  as  shown  uix.n  a  blue])rint  thereof,  which 
blueprint  is  attached  to  and  made  a  part  of  the  lease 
(Tr  47;  93)  and  also  posted  signs,  advising  those  who 


visited  the  preiiiises  that  everythmg  behind  such  parti- 
tions or  fences  was  under  the  control  of  the  warehouse 
company. 

Central  Auto  Supply  and  Lawrence  Warehouse 
Company  also  executed  a  document  denomhiated 
''Field  Warehouse  Storage  Agreement",  contemplat- 
ing the  storage  of  the  supply  company's  goods  and  mer- 
chandise in  that  portion  of  its  showroom  and  ware- 
house which  it  had  previously  leased  to  the  warehouse 
company  (Tr  63-68). 

The  supply  company  then  bought  merchandise  on 
credit  from  wholesalers,  jobbers  and  manufacturers 
all  over  the  country  (who  did  not  see  the  signs  or  the 
fence  or  have  any  information  or  knowledge  concern- 
ing the  "field  warehousing"  arrangement)  who 
shipped  goods  directly  to  the  supply  company  (Tr  120- 
148). 

As  soon  as  such  goods  were  received  by  the  supply 
company,  it  put  them  behind  the  fence  and  the  ware- 
house company  issued  a  non-negotiable  warehouse  re- 
ceipt for  them  to  the  bank.  The  bank  loaned  money 
to  the  supply  company  upon  the  security  of  such  re- 
ceipt, (Tr  97-98;  169)  although  the  bank  knew  that  the 
supply  company  was  buying  the  goods  on  open  account 
and  not  paying  for  them.  (Tr  222-223). 

The  warehouse  company  had  employees  on  the 
premises  at  all  times.  These  employees  were  paid  by 
the  warehouse  company,  who  was  reimbursed  therefor 
by  the  supply  company  (Tr  82).     Most  of  such  em- 


ployees  had  been  in  the  enipiuy  of  the  supply  com- 
pany until  the  "field  warehousing"  arrangement  was 
worked  out.  (Tr  191-192). 

■Several  of  the  witnesses  testified  as  to  how  sales  to 
customers  of  the  supply  company  were  handled,  and 
there  is  little,  if  any,  conflict  in  the  testimony  in  that 
respect.  Plaintiff  took  the  deposition  of  C.  W.  Saxon, 
former  manager  of  the  supply  company  (Tr  178)  and 
defendants  introduced  such  deposition  in  evidence 
(Tr  151).  To  plaintiff,  it  seems  to  be  fairly  in  line 
with  the  testimony  of  the  other  witnesses  as  to  the 
mamier  in  which  sales  to  customers  of  the  supply 
company  were  conducted  after  the  "field  warehous- 
ing" arrangement  went  into  effect,  and  he,  therefore, 
quotes  from  it  as  follows : 

"Q.  Now  with  respect  to  the  portion  of  the 
property  that  you  used,  was  some  of  that  divided 
off  by  vdve  partitions? 

''A.    Yes,  sir,  it  was.    .    .    . 

''Q.  Mr.  Saxon,  I  show  you  a  document  that 
is  marked  Plaintiff's  Exhibit  A  consisting  of  three 
pages,  the  last  one  being  a  blueprint,  and  the  blue- 
print itself  being'  marked  Exhibit  A,  Lawrence 
Warehouse  Company,  Phoenix,  Arizona,  Arizona 
Warehouse  Nmnber  21,  and  ask  you  if  that  fairly 
and  accurately  represents  the  premises  you  have 
been  describing  and  if  the  red  lines  denote  the 
partitions  that  you  have  mentioned. 

"A.     That  is  right. 

"Q.  Now,  during  the  period  that  you  Avere 
manager  there  will  you  describe  to  us  how  sales 
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were  made  by  you,  where  the  goods  or  propei-ty 
sold  were  within  the  partitions  shown  within  the 
red  lilies  on  the  exhibit  1  have  handed  you  i 

"A.     In  other  words — 

' '  Q.     Just  what  was  done,  how  it  was  handled  ? 

"A.  About  80  per  cent  of  our  busuiess,  of 
course,  was  sold  out  the  back  door  or  was  delivered 
by  a  delivery  boy.  There  were  some  sales  over  the 
comiter,  but  the  majority  of  the  sales  in  our  parti- 
cular type  of  business  come  in  over  an  order  desk. 
A  man  fills  the  order  out  of  the  storeroom,  and  he 
is  in  charge  of  the  delivery  boy  who  then  makes 
the  delivery.  As  far  as  the  comiter  sales  are  con- 
cerned, some  sales  go  out  over  the  counter,  and 
even  some  sales  that  would  be  made  up  from  our 
order  desk  in  the  rear  would  be  picked  up  at  the 
counter  by  the  customer.  Now  we  had — the  setup 
in  the  plant  was  that  we  had  an  order  desk  man 
on  full  time  and  a  counter  man  on  full  time,  and 
sometimes  we  had  during  part  of  that  period,  we 
had  as  high  as  two  and  three  counter  men  and 
assistant  order  desk  men. 

"Q.  And  did  you  have  any  stock  down  there 
that  was  not  within  these  partitions  that  are  shown 
here? 

"A.  Yes,  we  did  have.  We  had  considerable 
stock  of  wire  and  such  in  the  carburetor  and  elec- 
trical section.  However,  if  I  am  getting  this  cor- 
rectly, that  was  never  carried  under  Lawrence 
inventory.  The  only  thing  outside  that  we  had 
would  be  items  that  were  in  display. 

''Q.  Well,  on  a  sale  of  items  that  were  not 
within  the  Lawrence  inventory,  was  that  treated 


any  differently  as  far  as  iiaudling  it  was  concerned 
than  a  sale  of  items  that  weve  within  the  Law- 
rence inventory  i    .     .     . 

'*A.  Well,  yes,  to  a  certain  extent.  For  ex- 
ample, in  the  sale  of  rebuilt  motors,  which  was  the 
largest  amount  of  sales  we  had — when  1  said  80 
percent  of  the  sales  were  out  the  back  door,  I  am 
speaking  of  sales  out  of  the  warehouse.  We  did 
make  certain  sales  out  of  our  shop  handled  in  an 
entirely  different  manner  than  the  sales  out  of  the 
warehouse.  We  had  a  man  on  the  order  desk  that 
was  the  warehouse  manager  We  were  constantly 
taking  parts  from  the  warehouse  into  the  shop. 
Now  of  course,  those  were  charged  out  of  Law- 
rence by  the  Lawrence  W^arehouse  manager,  but 
the  sale  was  consummated  on  an  entirely  different 
type  of  ticket.  That  would  be  the  greatest  devia- 
tion from  regular  sales  that  we  had.     .     .     . 

"Q.  I  see.  Now  if  a  customer  came  in  to  buy 
an  item  that  w^as  within  the  Lawrence  inventory  as 
you  have  mentioned,  just  tell  us  how  that  transac- 
tioii  would  be  handled. 

"A.     For  example  a  comiter  sale? 

''Q.    A  counter  sale. 

"A.  Well,  the  customer  would  come  in — do 
you  want  all  the  mechanics  of  the  sale  ? 

"Q.    Yes. 

"A.  A  customer  would  come  in,  approach  the 
counter,  and  would  tell  the  counter  man  what  it  is 
he  wanted.  Now  the  counter  man  would  go  to 
stock,  into  the  stockroom,  bring  out  the  parts  and 
make  out  the  counter  ticket  in  triplicate,  and  made 
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the  ticket  up  according  to  the  parts  that  were  sold, 
the  proper  discounts,  and  actually  handled  it  even 
down  to  receiving  the  money  for  the  same,  and  in 
many  cases,  in  some  cases  it  was  sent  to  the  Cash- 
ier. 

"Q.  The  comiter  man,  was  that  an  employee 
of  the  Central  Auto  Sales  or  the  Lawrence  Ware- 
house ? 

"A.  The  counter  man  was  a  regular  Lawrence 
Warehouse  man. 

"  Q.    A  Lawrence  Warehouse  man  i 

"A.     That  is  right. 

"Q.  Did  you  have  anyone  in  your  firm  that 
made  sales  direct? 

"A.  Yes,  we  did,  although  we  were  the — we 
were  set  up  in  this  manner,  we  would  not  make  any 
sales  at  any  time  unless  a  Lawrence  W^arehouse 
man  was  present.  So  for  that  reason  we  had  to 
stagger  the  shifts  of  the  Lawrence  employees  so 
when  we  were  down  where  we  had  a  few  employ- 
ees we  would  either  have  an  order  desk  man  hi 
there  or  the  Lawrence  W^arehouse  man,  but  we  did 
attempt  one  time  to — and  didn't  meet  with  much 
success,  1  may  say — of  attempting  to  get  Lawrence 
to  allow  us  to  make  sales  even  though  their  man 
wasn't  present  because  it  was  getting  to  the  point 
we  were  losmg  a  considerable  amount  of  money 
and  couldn't  maintain  a  large  group  of  personnel, 
so  they  did  say  we  could  make  sales,  which  i  made 
several  of  and  you  fill  find  in  the  recap  of  sales 
tickets,  people's  initials  on  there  who  were  not 
Lawrence  men,  but  they  wouldn't  definitely  let  us 
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make  any  sales  unless  a  Lawrence  man  was  there. 

''Q.  Was  that  common  practice  for  you  or 
someone  else  to  make  sales  out  of  your  stock,  that 
was  not  an  employee  of  the  Warehouse  Company  i 

''A.     Yes,  if  a  Lawrence  employee  was  present. 

''Q.  Was  there  any  change  in  the  procedure 
during  the  time  you  were  there  as  manager? 

''A.    Do  you  mean  in  sales  procedure? 

''Q.    Yes. 

''A.  Well,  about  the  only  change  of  any  mag- 
nitude was  that  when  I  came  with  the  company 
they  had  no  salesmen  at  all,  that  is,  outside  sales- 
men, and  we  did  build  up  a  small  sales  force,  but 
as  far  as  the  ticket  handling  and  everything,  there 
were  no  changes  made  that  way. 

''Q.  You  referred  to  sales  out  the  back  door, 
what  do  you  mean  by  that  ? 

"A.  Sales  that  the  customer  doesn't  apj)ear 
to  buy  merchandise  but  makes  a  phone  call.  For 
example,  a  man  has  a  garage,  and  he  is  by  hunself 
in  the  garage.  He  can't  close  his  garage  to  come 
in  town.  He  calls  in.  That  would  be  most  of  the 
orders  that  we  sold.  He  would  call  in  and  call  the 
order  desk.  The  order  desk  was  presided  over  by 
the  warehouse  manager.  He  would  get  the  call  and 
either  he  himself,  or  we  did  have  from  time  to  time 
until  we  finally  got  down  to  absolute  rock  bottom, 
assistants  who  worked  under  him,  who  were  also 
on  Lawrence,  who  would  make  the  orders  out,  and 
the  order  desk  man  would  make  out  the  tickets  and 
the  delivery  boy  deliver  them. 

' '  Q.    Who  got  the  money  ? 
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''A.  The  moiic}  was  regular  billing  form 
where  they  have  sales  that  came  back  in  over  the 
order  desk,  and  it  was  tilled  at  the  end  of  the 
month. 

''Q.  In  the  first  instance  a  purchaser  making 
a  purchase  there,  would  that  remittance  go  to  your 
company  or  the  Lawrence  Warehouse  Company, 
do  you  miderstand  w^hat  I  mean  ? 

''A.    I  think  I  do. 

"Q.  If  for  example,  I  went  in  and  bought  $5 
worth  of  stuff  and  gave  a  check  for  it,  would  that 
go  to  the  Central  Auto  Sales  or  to  the  Lawrence 
Warehouse  Company? 

"A.  The  check  itself — there  is  a  couple  of 
ways  we  can  approach  this,  I  hope  I  can  make  this 
clear.  All  billing  naturally  was  taken — was  made 
payable  to  Central  Auto  Supply  because  we  felt 
that  Central  Auto  Supply  w^as  in  the  business  of 
seUmg  auto  parts,  not  Lawa'ence  Warehouse,  even 
though  they  had  control  of  them.  We  did  at  the 
same  time — I  might  say  that  most  of  the  money 
or  a  great  share  of  the  mone}^  that  came  in  as  the 
result  of  those  sales  had  to  in  turn  be  paid  out  for 
LawTence  payrolls  and  also  for — depending  on 
what  our  loaii  was  at  the  bank,  to  keep  our  loan 
more  or  less  even  with  them. 

"Q.  In  the  first  instance,  however,  the  pur- 
chaser paid  the  money  to  Central  Auto  ? 

"A.     The  billing  was  made  out  that  way. 

"Q.  The  actual  I'cmittance  was  received  that 
way? 
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''A.     Yes/'  (Tr  180-186). 

"Q.  Now,  distinguishing  between  the  Cen- 
tral Auto  Supply  employees  and  the  Lawrence 
Warehouse  employees,  would  the  Central  Auto 
Supply  Company  emplo\'ees  have  access  to  the 
merchandise  ? 

"A.  During  working  hours  it  was  open,  the 
place  was  open.  We  had  access,  we  weren't  kept 
out  of  there,  no. 

''Q.  Would  one  of  your  employees  as  distin- 
guished from  the  Lawrence  Warehouse  Company 
go  in  and  get  items  of  merchandise  and  take  them 
out? 

"A.  That  would  happen,  for  example,  when, 
say  one  of  our  employees  might  be  assisting  the 
regular  counter  man  in  making  sales. 

' '  Q.     Indei^endently  of  that  would  it  happen  ^ 

''A.  They  all  went  over  the  counter,  every- 
thing that  went  out  of  the  back  door  was  presided 
over  by  the  \varehouse  manager  and  everything 
over  the  counter  by  the  counter  man. 

''Q.  Assume  that  I  had  ordered  something 
over  the  telephone  from  you  and  it  was  delivered 
to  me  in  the  way  you  have  detailed  here,  would 
there  be  anything  to  indicate  to  me  that  I  was  pur- 
chasing property  of  the  Lawrence  Warehouse 
Company  ? 

"A.  To  indicate  that  you  were  purchasing 
property  of  the  Lawrence  Warehouse  Company  i 

"Q.    Yes. 

"MR.  RAY:  1  object  to  the  question,  it  pre- 
sumes a  fact  not  in  evidence   that   this   was   the 
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property  of  the  Lawrence  Warehouse  Company, 
or  that  the  Lawrence  Warehouse  Company  claimed 
it  to  be  its  property. 

''MR.  PERRY:  i  thmk  on  that  i  will  just 
withdi'aw  the  question/'    (Tr  188-190). 

Robert  E.  Kersting,  former  President   of   Central 
Auto  Supply  Company  stated : 

"Q.  And  after  the  execution  of  this  lease, 
you  just  tell  the  Court  how  the  business  was  oper- 
ated with  reference  to  what  your  Company  did, 
and  what  the  Lawrence  Warehouse  Company  did, 
so  we  will  have  a  picture  of  how  the  operations 
were  conducted. 

''A.  Well,  just  a  small  prologue,  and  not  to 
take  up  the  time  of  the  Court  or  anything,  but  we 
were  in  certain  financial  difficulties  due,  mainly, 
to  the  strike  of  our  major  suppliers,  the  Seal 
Power  Corporation.  This  Company  was  responsi- 
ble for  a  little  over  50  per  cent  of  the  volume  of 
our  sales.  They  went  on  strike  and  remained  on 
strike  for  eight  months.  We  took  no  deliveries 
and  that  explains  our  financial  stress,  and  we  went 
first,  I  believe  to  the  Valley  National  Bank  in  the 
hopes  of  getting  some  type  or  some  form  of  fi- 
nancing that  would  help  carry  us  through  this 
strike  period,  for,  of  course,  we  had  no  idea  it 
would  last  for  seven  or  eight  months,  we  hoped  it 
would  be  over  in  two  or  three  weeks.  I  don't 
know  exactly  how  it  came  about,  but  at  least  in 
cooperation  with  the  Valley  Bank  and  the  Law- 
rence Warehouse    Company,    a    Lawrence    field 
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warehouse  application  vv^.s  necessitated,  which  you 
have  just  introduced  in  evidence  here.  My  under- 
standing of  that  operation  was  roughly  this:  1 
don't  claim  to  be  an  authority  on  the  technical 
parts  of  it,  but  we  had  certain  inventories,  certain 
merchandise  in  the  shop  at  the  time.  In  order  to 
increase  our  volmne  we  wanted  to  increase  our  in- 
ventory to  more  adequately  compete  with  the  other 
plants  in  the  area  here.  The  bank  and  the  Law^- 
rence  Warehouse  showed  us  that  if  they  could  con- 
trol a  certain  portion  of  our  building,  a  certain 
portion  of  our  inventory ;  that  is,  the  portion  of  the 
building  which  w^ould  contain  our  inventory,  and 
through  some  operation  of  some  type  of  warehouse 
receipt,  if  we  would  pledge  that  inventory  that 
was  already  there  and  then  also  the  new  inventory 
as  it  came  in,  that  is,  as  it  w-as  purchased  from  our 
distributors,  and  if  we  allowed  them  to  keep  com- 
plete control  of  that  inventory  as  to  what  came  in 
and  what  w^ent  out,  the  Valley  Bank  then  would 
lend  us  a  certain  sum  of  money,  a  certain  percent- 
age on  the  cost  value  of  that  inventory  as  against 
these  warehouse  receipts  or  whatever  they  w^ere, 
whatever  we  wanted  to  technically  call  them.  The 
percentage  of  the  loan  from  the  Valley  Bank,  I  be- 
lieve, ran  somewhere  between  50  and  60  per  cent. 
It  varied  up  and  down  for  a  time,  and  we,  of 
course,  the  unforttniate  part  of  it  was,  we  never 
knew^  what  it  was  going  to  be.  The  next  morning 
it  would  be  cut  down  to  10  per  cent,  and  we  could 
be  out  of  business  by  having  to  innnediately  pay 
the  Bank  that  amotmt.    As  our  inventory  came  in 
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and  caine  in  highei-,  oi"  course,  we  were  entitled, 
technically,  to  more  money,  more  of  a  loan  on  that 
pledged  inventory  to  the  Banlv.  As  i  understood 
it,  the  warehouse  system  was  merely  the  middle 
man  to  control  and  check  on  that  inventory  and 
see  what  happened  to  it,  supposedly,  and  the  Bank, 
in  tui^n  loaned  us  money  on  what  was  pledged. 

"Q.  Now,  the  ijortion  of  your  warehouse  or 
storeroom,  or  whatever  it  was  that  was  leased  to 
the  Lawrence  Warehouse  Company  as  shown  in 
the  red  lines  on  the  pledge  1  showed  you  a  few 
moments  ago,  how  was  that  separated  from  the 
balance  of  the  building? 

"A.  Either  by  walls  or  built  over  wire  gaug- 
ing similar  to  chicken  wire,  and  at  the  close  of 
business  each  day  it  was  more  or  less  self  con- 
tamed  in  this  chicken  wire,  in  some  cases  by  fold- 
ing doors  which  could  be  folded  shut  and  then 
locked  with  a  padlock. 

"Q.  Now,  was  there  any  portion  of  your 
stock  of  merchandise  that  was  offered  for  sale 
that  wan  not  contained  within  this  area  that  was 
enclosed  by  chicken  wire  or  walls  or  the  area  that 
is  shown  on  the  plat  in  red  V 

"A.  Yes.  For  a  time  there  was  a  small  por- 
tion of  it  in  a  smaller  building  next  to  the  main 
building  known  as  the  carburetor  and  electrical 
shop.  There  was  a  certain  inventory  kept  in 
there  that  was  not  in  the  warehouse  system,  and 
also  there  was  our  larger  machine  shop  in  the  rear 
which  was  not  contained  in  the  warehouse,  and 
there  were  certain  parts  out  there  at  all  times,  of 
course,  of  considerable  value. 
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"Q.  in  pcrcentagt',  wuulcl  you  say  that  the 
greater  portion  of  your  stock  was  within  this  en- 
closuie  that  you  mentioned  i 

''A.  I'd  say  at  least  90  per  cent,  possible- 
more  than  that. 

"Q.     At  all  times  .^ 

"A.    At  all  times. 

"Q.  Now,  will  you  just  tell  the  court,  assum- 
ing that  a  purchaser  came  in  to  buy  an  item  while 
this  arrangement  was  in  effect,  what  the  opera- 
tions were  that  resulted  in  the  sale  and  delivery 
to  him  of  whatever  he  wanted  to  purchase  ? 

"A.  If  a  purchaser  came  in  the  front  door, 
you  mean,  in  person  ? 

''Q.    Yes. 

"A.  In  this  case?  Well,  he  would  w^alk  up  to 
the  counter  and  he  would  ask  for  gasket  for  a 
Model  A  Ford,  which  we  never  had,  and  the  man 
at  the  counter  would  go  back  to  the  stock  and  with- 
draw that  gasket  for  a  Model  A  Ford  and  bring  it 
out  to  him  and  ask  him  whether  it  was  charge  or 
cash.  If  it  was  cash,  he  would  pay  his  $2.28  in 
cash  and  get  a  ticket.  On  the  ticket,  which  would 
be  a  Central  Auto  Supply  invoice,  it  would  show 
'One  Gasket,  $2.28,  paid/ 

"Q.     This  is  a  cash  sale'? 

'*A.  This  is  a  cash  sale,  yes.  The  counter  man 
would  take  the  money  and  give  it  to  the  Cashier 
and  she  would  ring  it  up  as  cash.  If  it  were  a 
credit  sale  the  same  thing  would  happen  except 
the  money  would  not  be  transferred,  would  be 
written  up  on  the  invoice  as  a  charge  to  a  certain 
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company,  and  the  ciibtumers  would  sign  for  the 
charge.  Now,  that  was  the  outside  part  of  it. 
Now,  you  want — 

"Q.     Go  right  ahead. 

"A.     The  inside  part? 

''Q.    Yes. 

"A.  Then,  operating  under  the  LawTence 
System,  and  again,  now',  I  am  just  speaking  from 
the  association  I  had  there  from  what  1  saw  and 
what  I  know.  Now,  there  might  be  some  technical 
parts  I  am  not  right  on  or  don't  know  about,  be- 
cause it  was  a  little  complicated,  1  will  grant  you 
that.  As  I  understood  it,  that  counter  man  would 
then  take  his  tickets,  whether  they  were  charge  or 
cash  tickets,  and  I  mean  by  'tickets,'  the  invoices 
here,  and  give  them  to  our  office  girl,  and  she 
would  process  them  during  that  day  or  at  the  end 
of  the  day,  or  during  the  next  day.  We  usually 
were  two  or  three  days  behind  with  them  as  any 
business  is,  and  in  processing  them  she  would  by 
some  kind  of  a  list  or  recording  method,  would 
note  the  munber  of  units  that  were  allowed,  the 
miits  being,  just  for  instance,  a  gasket,  as  I  said, 
would  be  one  miit,  or  a  box  of  tools  nnght  be  an- 
other miit,  some  type  of  unit  designation,  and 
would  cost  the  tickets.  Now,  whether  the  office 
girl  did  this  costing  or  whether  the  order  desk 
man  or  a  Lawrence  employee  did  it,  I  am  not  too 
(.Icar  on  that,  but  somebody  at  least  in  the  organ- 
ization did  cost  them,  arrive  at  our  cost  figure 
from  catalogues,  and  so  on. 
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"Q.  Who  handled  ihu  iiioney,  assuming  I  went 
in  there  and  bought  a  gasket  for  $2.28,  what  be- 
came of  that  $2.28.^ 

''A.  The  cashier  would  handle  the  money  and 
put  it  in  the  cash  register. 

i^.  Well,  would  that  be  the  Central  Auto 
Supply  or  the  Lawrence  Warehouse,  is  what  I  am 
trying  to  get  at  ? 

''A.     it  would  be  the  Central  Auto  Supply. 

"Q.     Then  what  became  of  that  money  V 

''A.  Well,  the  money  was  deposited  in  the 
bank  accomit  of  the  Central  Auto  Supply,  or  in 
some  cases  was  used  for  paid-outs,  small  cash 
paid-outs,  but  it  was  used  as  any  normal  business 
would  ue  the  money. 

"Q.  Do  you  know  whether  the  Lawrence 
Warehouse  employees  had  anything  at  all  to  do 
with  the  money  that  came  in? 

"A.  Well,  yes,  in  certain  instances  they  would 
receive  the  money.  In  other  words,  generally  the 
counter  man,  the  head  comiter  man,  would  be,  at 
least,  the  Lawrence  Warehouse  employee.  He 
would  take  the  money  of  the  cash  sale  from  the 
customer  and  then  give  it  to  our  cashier  through 
a  little  cage. 

"Q.  And  your  cashier  saw  that  it  went  into 
the  bank  to  your  account  ? 

"A.     That  is  correct. 

"Q.  And  you  had  it  for  any  expenses  that  you 
had  in  the  business,  the  expenses  or  the  payment  of 
the  indebtedness  to  the  Valley  Bank  or  an^'thing 
else? 
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'^A.  Ally  place  it  could  be  used,  yes,  that  is 
correct. 

"Q.  I  wish  you  would  give  the  Court  one 
more  illustration,  Mr.  Kersting.  Supposing  you 
were  buying  from  a  distributor  on  an  open  ac- 
comit  and  the  distributor  shipped  goods  to  you  on 
an  open  account,  how,  then,  were  those  goods 
handled?  In  other  words,  what  I  am  trying  to 
get  at  is,  did  that  go  into  the  Lawrence  Ware- 
house inventory  and  warehouse  receipts  issued 
against  them. 

"A.  That  is  correct,  yes,  they  were  handled 
like  any — I  mean,  whether  we  paid  cash  for  goods 
that  came  in  or  whether  they  came  in  on  credit, 
they  still  w^ent  right  into  the  Lawrence  Ware- 
house System. 

''Q.  In  other  words,  if  a  distributor  sold  you 
goods  on  credit,  then  am  I  correct,  that  as  soon 
as  those  goods  arrived  and  before  they  had  been 
paid  for  by  you,  they  were  placed  in  this  inventory 
and  the  Lawrence  Warehouse  Company  issued  its 
w^arehouse  receipt  to  the  Valley  Bank  for  that '? 

"A.  Well,  the  first  paii:  of  your  question,  yes, 
they  were  iimnediately  put  in  the  inventory  and 
we,  within  due  course  of  processing,  as  rapidly  as 
possible  reported  them  as  entering  the  inventory, 
and  then  they  were  used,  yes,  as  a  credit,  or  sooner 
or  later  placed  on  some  type  of  warehouse  receipt. 

"Q.  Regardless  of  whether  they  had  been 
paid  for  in  cash  or  whether  you  had  them  on 
credit? 

''A.     That  is  right."  (Tr  90-97). 
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The  bank  regarded  its  luaixS  to  the  supply  company 
as  "secured",  the  security  being  the  stock  of  merchan- 
dise (Tr  224). 

Judgment  was  entered  in  i'avor  of  the  defendants 
(Tr  21),  motion  for  new  trial  (Tr  27)  was  denied  (Tr 
18)  and  the  plaintiff  has  appealed  (Tr  28),  it  being  his 
contention  that  the  entire  scheme  of  "field  warehous- 
ing", as  disclosed  by  the  record,  is  contrary  to  Section 
52-522  of  the  Arizona  Code  of  1939,  and  that  the  judg- 
ment appealed  from  permits  the  defendants  to  accom- 
plish by  indirection  that  which  is  specifically  pro- 
hibited by  the  statute  of  a  sovereign  state.  The  statute 
forbids  a  pledge  of  merchandise  daily  offered  for  sale ; 
but  the  "field  warehousing"  arrangement  under  the 
judgment  here  for  review  permits  the  i3arties  to  do 
that  very  thing,  and  to  give  the  bank  a  preference  in 
the  payment  of  its  claim  over  substantially  all  of  the 
other  creditors  of  the  bankrupt  corporation. 
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SPECIFICAliON  OF  ERRORS 

1.  The  District  Court  erred  iii  rendering  judg- 
ment in  favor  of  the  defendants  and  against  the  plain- 
tiff, because  such  judgment  is  not  justified  by  the 
evidence  and  is  contrary  to  law. 

2.  The  District  Court  erred  in  failing  and  refusing 
to  make  adequate  findings  of  fact  upon  the  issues  pre- 
sented by  the  pleadings. 

3.  The  District  Court  erred  in  adopting  the  find- 
ings of  fact  proposed  by  the  defendant  Lawrence 
Warehouse  Company  and  signed  by  the  District  Judge, 
as  such  findings  do  not  warrant  the  conclusions  of 
law  so  made  and  signed  and  do  not  support  the  judg- 
ment. 

4.  The  District  Court  erred  in  making  its  finding 
of  fact  number  I,  to-wit;  ^ 

"Long  prior  to  filing  its  petition  in  bank- 
ruptcy Central  Auto  Supply  Company  transferred 
to  Lawrence  Warehouse  Comi)any  for  deposit  cer- 
tain goods,  wares  and  merchandise."    (Tr  19). 

for  the  reason  that  there  is  no  evidence  to  support  such 
finding. 

5.  The  District  Court  erred  in  making  its  findmg 
of  fact  number  II,  to-wit: 

"Said  goods,  wares  and  merchandise  wore  de- 
posited in  tlu'  field  waichouse  of  T^nwrence  Ware- 
house Company  theretofore  leased  by  it  from  Cen- 
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tral  Auto  Supply  CompLUiy,  and  remained  in  the 
possession  and  control  of  the  said  Lawrence  Ware- 
house Company  thereafter. "     (Tr  19). 

for  the  reason  that  there  is  no  evidence  to  support  such 
finding. 

G.  The  District  Court  erred  in  making  its  finding 
of  fact  number  111,  to-wit: 

"At  the  time  said  goods,  wares  and  merchan- 
dise were  deposited  with  the  said  Lawrence  Ware- 
house Company,  that  company  issued  certain  uni- 
form non-negotiable  warehouse  receipts  at  the 
direction  of  the  depositor,  Central  Auto  Supply 
Company  and  in  favor  of  the  Valley  National 
Bank,  Phoenix,  a  national  banking  association." 
(Tr  19-20). 

for  the  reason  that  there  is  no  evidence  to  support  such 
finding. 

7.  The  District  Court  erred  in  making  its  finding 
of  fact  number  IV,  to-w-it : 

''Said  miiform  non-negotiable  warehouse  re- 
ceipts were  held  by  said  bank  as  security  for  a  loan 
in  favor  of  Central  Auto  Supply  Company."  (Tr 
20). 

for  the  reason  that  there  is  no  evidence  to  support  such 
finding. 

8.  The  District  Court  erred  in  making  its  finding 
of  fact  number  V,  to-wit : 
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*^Said  transaetioiis  were  in  conformity  with  the 
usual  coniniercial  practice  known  as  field  ware- 
housing.'^     (Tr  20). 

for  the  reason  that  there  is  no  evidence  to  support  such 
finding,  and  for  the  further  reason  that  such  pur- 
ported finding  of  fact  is  wholly  immaterial  to  the 
issues  presented  to  the  trial  court. 

9.     The  District  Court  erred  in  its  conclusion  of 
law  number  1,  viz : 

''The  field  warehouse  lease  between  Central 
Auto  Supply  Company  as  lessor,  and  Lawrence 
Warehouse  Company  as  lessee,  dated  J  uly  30, 1946, 
was  a  valid  existing  contract  between  the  parties 
thereto.  The  field  warehouse  storage  agreement 
dated  July  26,  1946,  was  a  valid  existing  contract 
between  the  parties  thereto.  The  pledge  and  ware- 
housing agreement  dated  July  30, 1946,  was  a  valid 
existing  contract  between  the  parties  thereto.  The 
field  warehouse  lease  dated  March  17,  1947,  was 
a  valid  existing  contract  between  the  jjarties 
thereto.  The  field  warehouse  storage  agreement 
dated  May  23,  1947,  was  a  valid  existing  contract 
between  the  parties  thereto.  The  pledge  and  ware- 
housing agreement  dated  March  17,  1947,  was  a 
valid  existing  contract  between  the  parties  there- 
to." (Tr  20). 

because  the  same  is  contrary  to  the  law  applicable  to 
the  factual  situation  presented  In-  the  evidence. 

1(1.     The  District  Court  erred  in  its*  conclusion  of 
law  luunber  II,  viz; 
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''The  non-negotiable  ..arehouse  receipts  issued 
by  Lawrence  \\'arehouse  Company  at  the  direction 
of  the  depositor,  Central  Auto  Suijply  Company, 
ill  favor  of  the  Valley  National  Bank,  Phoenix,  a 
national  banking  association,  were  valid  w^arehouse 
receipts  within  the  Arizona  Uniform  ^Varehouse 
Receipts  Act,  being  Sections  52-801  through  52- 
849,  Arizona  Code  1939."    (Tr  21). 

because  the  same  is  contrary  to  the  law  applicable  to 
the  factual  situation  presented  by  the  evidence. 

11.  The  District  Court  erred  in  its  conclusion  of 
law  number  III,  viz: 

"The  pledge  of  the  non-negotiable  warehouse 
receipts  and  the  pledge  of  such  goods,  wares  and 
merchandise  deposited  with  Lawrence  Warehouse 
Comxjany  as  warehousemen  in  favor  of  the  Valley 
National  Bank,  Phoenix,  as  security  for  a  loan  to 
the  Central  Auto  Supply  Company,  w^as  a  valid 
pledge  as  between  the  parties  thereto  and  as 
against  the  plaintiff  herein  as  trustee  in  bank- 
ruptcy of  the  Central  Auto  Supph'  Company  and 
as  against  third  parties,  general  creditors  or  other- 
wise."    (Tr21). 

because  the  same  is  contrary  to  the  law  applicable  to 
the  factual  situation  presented  by  the  evidence. 

12.  The  District  Court  erred  in  refusing  to  adopt 
and  settle  the  finding  of  fact  numbered  ''2"  (as  pro- 
posed by  the  plaintiff)  viz : 

"2.  At  all  times  here  material,  to  and  until 
its  adjudication  as  a  bankrupt  as  aforesaid,  said 


24 

Central  Auto  Suppi}  Company  was  engaged  in 
business  as  a  merchant,  and  maintained  its  place 
of  business  at  (iOl-GOo  East  Adams  street,  m  l^hoe- 
nix,  Maricopa  County,  Arizona.  At  all  sucli  times 
said  Central  Auto  JS apply  Company  was  the  owner 
of  a  stock  of  goods,  wares  and  merchandise,  which 
it  kept  and  maintained  at  its  place  of  business 
aforesaid,  and  daily  exposed  the  same  to  sale  in 
parcels  in  the  regular  course  of  its  merchandise 
business  aforesaid."     (Tr  24). 

because  such  finding  of  fact  is  supported  b}'  the  evi- 
dence and  is  necessary  to  a  proper  determination  of  the 
action. 

13.  The  District  Court  erred  in  refusing  to  adopt 
and  settle  the  finding  of  fact  numbered  *'o"  (as  pro- 
posed by  the  plaintiff)  viz: 

"3.  For  the  pui'pose  of  attempting  to  create  a 
lien  upon  or  transfer  of  interest  in  said  entire 
stock  of  goods,  wares  and  merchandise,  in  viola- 
tion of  the  provisions  of  Section  62-522  of  the 
Arizona  Code  of  1939,  said  Lawrence  Warehouse 
Company  did,  prior  to  the  adjudication  of  said 
Central  Auto  Supply  Company  as  a  bankrupt  as 
aforesaid,  issue  to  said  The  Valley  ^'ational  Bank 
of  l*hoenix  certain  documents  in  the  form  of  non- 
negotiable  warehouse  receipts,  wherein  and  where- 
by said  Lawrence  Warehouse  Comi)any  recited 
that  said  stock  of  goods,  wares  and  merchandise 
was  held  by  it  in  storage  for  said  The  Valley 
National  Bank  of  l*hoenix  as  attempted  security 
for  loans  made  by  said  The  Valley  National  Bank 


25 

of  Phoenix  to  said  Central   Auto    Supply   Com- 
pany."   (Tr  24-25). 

because  such  finding  of  fact  is  supported  by  the  evi- 
dence and  is  necessary  to  a  proper  determination  of 
the  action. 

14.  The  District  Court  erred  in  refusing  to  adopt 
and  settle  the  finding  of  fact  numbered  "4"  (as  pro- 
posed by  the  plaintiff)  viz: 

"4.  At  all  times  thereafter,  to  and  mitil  its 
adjudication  in  bankruptcy  as  aforesaid,  said 
Central  Auto  Supply  Company  remained  in  the 
actual  and  physical  possession  of  said  goods,  wares 
and  merchandise,  and  had  the  actual  control  and 
merchandising  and  sale  thereof  and  did  actually 
make  daily  sales  therefrom."    (Tr  25). 

because  such  finding  of  fact  is  supported  by  the  evi- 
dence and  is  necessary  to  a  proper  determination  of  the 
action. 

15.  The  District  Court  erred  in  refusing  to  adopt 
and  settle  the  finding  of  fact  numbered  "5"  (as  pro- 
posed by  the  plaintiff)  viz: 

"The  amomit  owing  by  Central  Auto  Supply 
Company  to  The  Valley  National  Bank  of  Phoe- 
nix, as  of  the  day  of  the  date  of  its  adjudication 
in  bankruptcy  herein,  was  thirty-one  thousand  one 
hundred  fifty-five  and  84/100  dollars,  which  was 
reduced  by  the  sum  of  one  hundred  ninety-two  and 
20/100  dollars  by  the  payment  to  said  bank  by  the 
receiver  of  said  Central  Auto  Supply  Company  of 
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said  sum  of  one  liiuidred  ninety-two  and  20/100 
dollars  leaving  a  balance  owing  by  said  banknipt 
corporation  to  said  bank  of  thirty  thousand  eight 
hundred  thirty-five  and  53/100  dollars.*'  (Tr  25). 

because  such  finding  of  fact  is  supported  by  the  evi- 
dence and  is  necessary  to  a  proper  determination  of  the 
action. 

16.  The  District  Court  erred  in  refusing  to  make 
the  following  conclusion  of  law  (plaintiff's  requested 
conclusion  number  2) : 

"The  entire  scheme  of  'field  warehousing,'  as 
disclosed  by  the  record,  is  contrary  to  and  violative 
of  the  provisions  of  section  62-522  of  the  Arizona 
Code  of  1939 ;  and  the  lien  or  pledge  of  merchan- 
dise contemplated  by  such  scheme  is  void  as  to 
general  creditors  of  the  bankrupt."    (Tr  26). 

because  such  is  the  law  applicable  to  the  factual  situa- 
tion presented  by  the  evidence. 

17.  The  District  Court  erred  in  refusing  to  make 
the  following  conclusion  of  law  (plaintiff's  requested 
conclusion  nmnber  3) : 

"The  plaintiff  herein,  as  trustee  in  bankruptcy 
of  Central  Auto  Supply  Company,  represents  in 
this  action  the  general  creditors  of  the  bankrupt. ' ' 
(Tr26). 

because  such  is  the  law  applicable  to  the  factual  situa- 
tion presented  by  the  evidence. 
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18.  The  District  Couil  ».xied  iii  lei'usiiig  to  make 
the  following  conclusion  of  law  (plaintiff's  requested 
conclusion  number  4) : 

''Section  62-522  of  the  Arizona  Code  of  1939 
was  not  repealed  or  modified,,  in  whole  or  in  part, 
by  implication  or  otherwise,  by  the  adoption  of 
the  miiform  warehouse  receipt  act  in  Arizona." 
(Tr.  26). 

because  such  is  the  law  applicable  to  the  factual  situa- 
tion presented  by  the  evidence. 

19.  The  District  Court  erred  in  refusing  to  make 
the  following  conclusion  of  law^  (plaintiff's  requested 
conclusion  nmnber  5)  : 

' '  The  defendants  are  not,  nor  is  either  of  them, 
entitled  to  the  possession  of  the  stock  of  goods, 
wares  and  merchandise,  in  whole  or  in  part."  (Tr. 
26). 

because  such  is  the  law  applicable  to  the  factual  situa- 
tion presented  by  the  evidence. 

20.  The  District  Court  erred  in  refusing  to  make 
the  following  conclusion  of  law  (plaintiff's  requested 
conclusion  nmnber  6) : 

"The  plaintiff  is  vested  with  the  title  to  said 
stock  of  goods,  w^ares  and  merchandise,  and  the 
whole  thereof,  and  the  right  of  possession  thereof, 
under  the  provisions  of  Section  70  of  the  Act  of 
Congress  Relating  to  Bankruptcy,  as  amended." 
(Tr  26). 


28 

because  such  is  the  law  applicable  to  the  factual  situa- 
tion presented  by  the  evidence. 

21.  The  District  Court  erred  in  refusing  to  make 
the  following'  conclusion  of  law  (plaintiff's  requested 
conclusion  number  7) : 

''Plaintiff  is  entitled  to  judgment,  as  prayed 
in  his  complaint."     (Tr  26). 

because  under  the  uncontradicted  evidence  and  the 
applicable  law  i3laintiff  is  entitled  to  such  relief. 

22.  The  District  Court  erred  in  denying  the  plain- 
tiff's motion  for  new  trial,  for  the  reasons  stated  in 
the  foregoing  specification  of  errors  numbered  1  to 
21,  inclusive. 
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SUMMARY  OF  ARGUMENT 

1.  The  entire  scheme  oi'  ''field  warehousing",  as 
disposed  b}'  the  record,  is  contrary  to  Arizona  law; 
and  the  lien  or  pledge  of  merchandise  contemplated  by 
such  scheme  is  void  as  to  general  creditors  of  the  bank- 
rupt. 

2.  The  trustee  represents  in  this  action  the  general 
ci-editors  of  the  bankrupt. 

3.  Section  62-522  of  the  Arizona  Code  of  1939  was 
not  repealed  or  modified  in  whole  or  in  part,  by  im- 
plication or  otherwise,  by  the  adoption  of  the  Uniform 
Warehouse  Receipts  Act. 

4.  The  fact  that  the  Arizona  Warehouse  Receipts 
Act  is  a  "miiform  statute"  does  not  require  that  it  be 
given  such  construction  as  to  render  invalid  the 
Ai'izona  "no  lien  upon  merchandise  stock"  law. 

5.  The  construction  placed  U]Jon  the  transaction 
by  the  bank,  viz.  "but  back  of  the  warehouse  receipts, 
the  security  was  the  stock  of  merchandise"  should  be 
here  controlling. 

6.  The  courts  of  the  United  States  are  loath  to 
nullify  a  state  statute,  except  upon  the  most  cogent  of 
reasons. 


30 
ARGUMENT 

I. 

The  Entire  Scheme  of  "Field  Warehousing",  as  Disclosed 
By  The  Record,  Is  Contrary  To  Arizona  Law;  And 
The  Lien  Or  Pledge  Of  Merchandise  Contemplated 
By  Such  Scheme  Is  Void  As  To  General  Creditors 
Of  The  Bankrupt. 

Section  62-522  of  the  Arizona  Code  of  1939  reads 
as  follows: 

'^Chattel  mortgage  of  merchant's  stock  void. — 
A  mortgage,  deed  of  trust  or  any  other  form  of 
lien  attempted  to  be  given  by  the  owner  of  a  stock 
of  goods,  wares  or  merchandise  daily  exposed  to 
sale,  in  parcels,  in  the  regular  course  of  the  busi- 
ness of  such  merchandise,  and  contemplating  a 
continuance  of  possession  of  said  goods  and  con- 
trol of  said  business,  by  sale  of  said  goods  by  said 
owner,  shall  be  deemed  fraudulent  and  void.'' 

In  construing  such  statute,  the  Supreme  Court  of 
Arizona  said: 

*'We  know  of  no  other  code  with  a  provision 
exactly  like  the  one  quoted  above.     .     .     . " 

Hartford  Fire  Insiirance  Company  v.  Jones, 
31  Ariz.  8,  250  P.  248,  249. 

In  denying  a  motion  for  re-hearing  in  that  case 
(31  Ariz.  289,  252  \\  192)  the  ccmrt  was  careful  to 
point  out  that  one  of  the  objects  of  the  statute  was  the 
protection  of  creditors  from  secret  liens  or  pledges, 
saying : 
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*' We  believe  on  recuiioideration  that  its  purpose 
was  to  protect  all  innocent  third  parties,  whether 
they  be  creditors  or  ordinary  purchasers  of  such 
merchandise. ' ' 

A  somewhat  similar  (though  by  no  means  identical) 
statute  was  considered  by  the  Court  of  Appeals  for  the 
Ninth  Circuit  in  In  re  Coivisser,  6  F.  2d  177,  wherein 
the  court,  speaking  through  the  late  Circuit  Judge 
Rudkin,  said: 

"Section  2955  of  the  Civil  Code  prohibits  the 
mortgage  of  the  stock  in  trade  of  a  merchant,  and 
section  3440  prohibits  the  sale,  transfer,  or  assigm 
ment  in  bulk  of  the  stock  in  trade^  or  a  substantial 
part  thereof,  without  first  giving  or  recording  the 
notice  therein  prescribed.  The  manifest  purpose 
of  these  provisions  was  to  protect  the  stock  in  trade 
against  liens  and  transfers  of  every  kind  for  the 
benefit  of  general  creditors.  But,  notwithstand- 
ing these  express  statutory  prohibitions,  the  peti- 
tioner earnestly  insists  that  a  merchant  may  still 
pledge  the  whole,  or  a  substantial  part  of  his 
stock  in  trade,  because  a  pledge  is  not  a  sale,  trans- 
fer, or  assigmnent,  within  the  meaning  of  the  law. 
With  this  contention  we  are  unable  to  agree.  As 
already  stated,  we  think  it  was  the  plain  purpose 
of  the  legislature  to  prohibit  liens  and  transfers 
of  every  kind  of  the  merchant's  stock  in  trade,  and 
that  the  language  employed  was  ample  for  that 
purpose. ' ' 

A  Pennsylvania  statute  requiring  the  giving  of 
notice  of  the  assignment  of  accounts  receivable    was 
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under  consideration  in  Corn  Exchange  Nat.  Bank  dc 
T.  Co.  V.  Klauder,  318  U.  S.  434,  63  S.  Ct.  679,  87  L. 
Ed.  884,  144  A.  L.  K.  1189.  There  the  transaction  was 
called  "non-notification  financing''  (not  ''field  ware- 
housing", as  the  plan  here  under  consideration  is  de- 
nominated by  the  defendants)  and  it  was  urged  that 
if  the  law  be  enforced  and  the  preferential  creditor 
shorn  of  its  illegal  security,  it  would  just  about  break 
the  poor  ''non-notification  financiers''.  The  United 
■States  Supreme  Court  expressed  its  regret  at  so  dis- 
astrous a  result,  but  said : 

' '  The  Circuit  Court  of  Appeals  has  determined, 
and  we  accept  its  conclusion,  that  at  all  relevant 
times  it  was  the  law  of  Pennsylvania,  where  thest 
transactions  took  place,  that  because  of  the  failure 
of  these  assignees  to  give  notice  to  the  debtors 
whose  obligations  were  taken,  a  subsequent  good- 
faith  assignee,  giving  such  notice,  would  acquire 
a  right  superior  to  theirs.  It  held  that  the  assign- 
ments were  preferences  under  sec.  60(a)  and  there 
fore,  under  the  terms  of  sec  60(b),  inoperative 
against  the  ti*ustee. 

"This  is  undoubtedly  the  effect  of  a  literal 
reading  of  the  Act.  Its  apparent  conmiand  is  to 
test  the  effectiveness  of  a  transfer,  as  against  the 
trustee,  by  the  standards  which  applicable  state 
law  would  enforce  against  a  good-faith  purchaser. 
Only  when  such  a  i)ur('hasor  is  precluded  from 
obtaining  su|)cri()r  rights  is  the  ti'ustcc  S(>  prc- 
chided.  S(»  lung  as  the  transaction  is  left  open  to 
possible  intervening  lights  to  such  a  purchaser,  it 
is  \ulnerable  to  the  intervening  bankruptcy.     By 
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thus  postponing  the  efieelive  time  of  the  transfer, 
the  debt,  which  is  effective  when  actually  made, 
will  be  made  antecedent  to  the  delayed  effc-tive 
date  of  the  transfer  and  therefore  will  be  made  a 
preferential  transfer  in  law,  although  in  fact  made 
concurrenth'  with  the  advance  of  money.  In  this 
case  the  transfers,  good  between  the  parties,  had 
never  been  perfected  as  against  good-faith  pu^-- 
chasers  by  notice  to  the  debtors  as  the  law  re- 
quired, and  so  the  conclusion  follows  from  this 
reading  of  the  Act  that  the  petitioners  lose  their 
security  under  the  preference  prohibition  of  sec. 
60(b). 

''Such  a  construction  is  capable  of  harsh  re- 
sults, and  it  is  said  that  it  will  seriously  hamper 
the  business  of  'non-notification  financing,'  of 
which  the  present  case  is  an  mstance.  This  busi- 
ness is  of  large  magnitude  and  it  is  said  to  be  of 
particular  benefit  to  small  and  struggling  borrow- 
ers. Such  consequences  may,  as  petitioners  argue, 
be  serious,  but  we  find  nothing  in  congressional 
policy  which  warrants  taking  this  case  out  of  the 
letter  of  the  Act.     .     .     ." 

Where  is  there  any  difference  in  principle  between 
the  cause  at  bar  and  the  Klauder  decision? 

Here  we  have  a  state  statute  designed  to  protect 
creditors  against  secret  liens.  We  have  also  an  ingen- 
ious scheme  to  thwart  that  statute  and  permit  a  bank 
to  make  loans  upon  a  stock  of  merchandise  intended 
for  sale  at  retail  and  in  the  ordinary  course  of  Ijusi- 
ness.     We  have  definite    and    uncontradicted    proof 
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from  the  depositions  oi'  Harry  Stock  (Tr  120),  C.  R. 
Cadot  (Tr  122),  Paul  S.  Godber  (Tr  126),  J.  C.  Bald- 
win (Tr  132),  Edward  R.  Tolfree  (Tr  136),  Frank  A. 
Warbiirton,  Jr.  (Tr  139),  M.  Blackburn  (Tr  142), 
David  Shapiro  (Tr  145)  and  F.  C.  Westphal  (Tr  148) 
that  the  manufacturers,  wholesalers  and  jobbers,  who 
were  (with  the  knowledge  of  Valley  National  Bank) 
selling  goods  to  Central  Auto  Supply  upon  open  ac- 
count, had  neither  knowledge  nor  notice  of  the  ''field 
warehousing"  plan  under  which  such  goods  immel- 
iately  became  secret  security  for  the  loans  made  by 
Valley  National  Bank  to  the  supply  company. 

The  judgment  of  the  trial  court  here  upon  review 
approves  the  plan  of  ''field  warehousing".  It  finds 
nothing  wrong  with  it  from  a  legal  standpoint.  It  per- 
mits all  of  the  stock  of  merchandise  to  be  taken  by  a 
secret  lienholder  in  contravention  of  the  Arizona 
statute.  It  says,  in  effect,  that  although  there  is  a 
state  statute  prohibiting  such  secret  lien,  it  can  be 
nullified  by  a  paper  contract  and  a  row  of  chicken 
wire  spread  out  and  tacked  up  along  the  lines  of  the 
bankrupt 's  show  room  and  warehouse  ostensibly  leased 
to  the  warehouse  compan3\  In  this  comiection,  the  at- 
tention of  the  court  is  most  resi)ectfully  invited  to  the 
testimony  of  Robert  E.  Kersting,  found  upon  pages 
92  and  93  of  the  transcri])t  of  record  thus: 

''Q.  Now,  the  })()rtion  of  your  wan^house  or 
store  room,  or  whatevei"  it  was  that  was  leasod  to 
th(^  Lawrence  Warehouse  Com])any  as  shown  in 
the  red  lines  on  the  pledge  I  showed  you  a  few 


35 

moments  ago,  how  was  tliat  separated  from  the 
balance  of  the  building? 

"A.  Either  by  walls  or  built  over  wire  gaug- 
ing similar  to  chicken  wire,  and  at  the  close  of 
business  each  day  it  was  more  or  less  self  contained 
in  this  chicken  wire,  in  some  cases  by  folding  doors 
which  could  be  folded  shut  and  then  locked  with  a 
padlock. ' ' 

In  principle,  the  cause  at  bar  is  not  wholly  dissimi- 
lar to  that  reviewed  in  Security  WareJio using  Co.  v. 
Hand,  206  U.  S.  415,  51  L.  Ed.  1117,  wherein  it  is  said  •. 

"The  method  taken  to  store  the  property  was. 
as  found  by  the  district  court,  a  mere  device  or 
subterfuge  to  enable  the  bankrupt  to  hypothecate 
the  receipts,  and  thus  raise  money  upon  secret 
liens  on  property  in  the  possession  of  the  pledgor 
and  mider  its  control ;  and  such  scheme,  the  cou^  t 
said,  ought  not  to  receive  judicial  sanction.  Such 
a  scheme,  under  the  facts,  and  as  carried  out  in 
this  case,  and  with  regard  to  Wisconsin  law,  was  a 
fraud  in  fact,  and  neither  the  receipts  nor  the  so- 
called  pledge  could  be  asserted  against  any  of  the 
creditors." 

II. 

The  Trustee  Represents  In  This  Action  The   General 
Creditors  Of  The  Bankrupt. 

As  heretofore  noted,  the  Arizona  Supreme  Court,  m 
Hartford  Fire  I)isura)ice  Conipanii  v.  Jones,  31  Ariz. 
289,  252  P.  192,  stated  definitely  that  the  Arizon-i 
statute  declaring  void  all  attempted  liens  upon  stock 
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in  trade  was  enacted  "to  protect  all  innocent  third 
parties,  whether  they  be  creditors  or  ordinary  pur- 
chasers of  such  merchandise." 

The  court  of  Appeals  for  the  Ninth  Circuit  reached 
substantially  the  same  conclusion  with  respect  to  the 
California  statute  in  In  re  Convisser,  6  F.  2d  177, 
stating'  "The  manifest  purpose  of  these  provisions  was 
to  protect  the  stock  in  trade  against  liens  and  trans- 
fers of  every  kind,  for  the  benefit  of  general  credi- 
tors." 

Lest  it  be  suggested  that  the  Trustee  stands  in  tlie 
shoes  of  the  bankrupt  and  camiot,  therefore,  in\okc- 
the  Arizona  statute,  the  attention  of  the  court  is  most 
respectfully  invited  to  Section  70(c)  of  the  Bankruptcy 
Act,  whereby  the  Trustee  is  vested  ''with  all  of  the 
rights,  remedies  and  powers  of  a  judgment  creiitor 
then  holding  an  execution  duly  returned  unsatisfied, 
whether  or  not  such  creditor  actually  exists." 

In  Hirschfeld  v.  McKinley,  78  F.  2d  124,  135,  the 
Court  of  Appeals  for  the  Ninth  Circuit  (upon  ap])eal 
from  the  District  of  Arizona)  quoted  approvingly 
from  1  Loveland  on  Bankruptcy,  4th  Edition,  Section 
35b,  page  734,  thus: 

"A  trustee  in  bankruptcy  represents  the  gen- 
eral or  unsecured  creditors,  and  his  duties  relate 
generally  to  their  interests.  He  represents  credi- 
tors of  the  bankrupt  at  the  time  the  i)etition  is 
filed,  and  not  prior  creditoi*s-  He  represents  all  of 
the  unsecured  creditors  and  not  any  class  or  group 
of  them." 
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There  can  be  no  queisUoii  as  to  the  rights  of  the 
trustee  to  maintain,  upon  behalf  of  the  bankrupt's  gen- 
eral creditors,  this  action  to  recover  the  property  from 
those  who  hold  the  secret  and  invalid  lien  or  pledjr^' 
thereof  under  the  so-called  "field  warehousing"  plan. 

III. 

Section  62-522  Of  The  Arizona  Code  Of  1939  Was  Not 
Repealed  Or  Modified  In  Whole  Or  In  Part,  By  Im- 
plication Or  Otherwise,  By  The  Adoption  Of  The 
Uniform  Warehouse  Receipts  Act. 

(Section  62-522  of  the  Arizona  Code  of  1939  is  found 
as  Section  3283  of  the  Revised  Statutes  (1901)  of  t'le 
Territory  of  Arizona.  Ai'ticle  8  of  Chapter  52  of  the 
Arizona  Code  of  1939  (w^arehouse  receipts  act)  came 
into  being  as  Chapter  47  of  the  Arizona  Laws  of  1921. 

Thereafter,  both  statutes  were  re-enacted  and  be- 
came effective  simultaneously,  as  a  part  of  Senate  Bill 
No.  100  of  the  5th  Special  Session  of  the  8th  Arizona 
Legislatui'e,  known  as  the  Revised  Code  of  1928.  See 
Chapter  18,  Arizona  Laws  of  1929. 

If,  as  apparently  contended  by  defendants,  the 
warehouse  receipts  act  repealed  or  modified  the  statute 
voiding  liens  or  pledges  of  the  debtor's  stock  of  mer- 
chandise, certainly  some  direct  reference  thereto  would 
have  been  made  in  the  1928  Code. 

The  sunultaneous  re-enactment  of  both  statutes  iv. 
1928  clearly  demonstrates  that  the  Legislature  saw  no 
conflict  between  them  and  intended  that  the  law  void- 
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ing  liens  or  pledges  oi'  btucks  of  merchandise  should 
remain  in  full  force  and  effect. 

Southern  Pacific  Company  v.  Gila  Coantij 
56  Ai'iz.  499,  109  l\  2d  610. 

Comvay  v.  State  Consolidated  Publishing  Com- 
pany, 57  Ariz.  162;  112  P.  2d  218; 

Peterson  v.  Central  Arizona  Light  d:  Power 
Company,  56  Ariz.  231;  107  P.  2d  205; 

State  of  Washington  v.  Maricopa  County  (9 
Cir.)  152  F.  2d  556. 

Of  course,  it  is  the  rule  that  statutes  should  be  so 
construed,  where  possible,  as  to  give  effect  to  every 
section  and  provision,  and,  in  the  event  of  an  apparent 
conflict,  such  statutes  should  be  harmonized  where 
practicable. 

Hill  V.  Gila  County,  56  Ariz.  317;  107  P.  2d 
377; 

Powers  V.  Isley,  66  Ariz.  94;  183  P.  2d  880. 

It  is  also  the  rule  that  repeal  by  implication  is  not 
favored,  and  will  not  be  indulged  if  there  is  any 
other  reasonable  constji^ction.  This  rule  is  well  ex- 
pressed by  the  Arizona  Sux)reme  Court  in  Southern 
Pacific  Company  v.  Gila  County,  56  Ariz.  499,  109  P. 
610,  611,  wherein  it  is  said: 

''It  is  not  disputed  by  plaintiff  that  a  statute 
jnay  be  ropeaknl  by  implication,  as  well  as  by  di- 
I'cct  language,  in  a  subsequent  act  of  the  legisla- 
tuic,  and  that  such  repeals  do  frequently  occur, 
but  it  is  also  urged,  as  we  have  said  in  Rouland  v. 
McBride,  35  Ariz.  511,  281  P.  207,  210 : 
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'It  should  also  ul'  burne  in  mind  that  ''re- 
peals by  implication  are  not  favored,  and  will 
not  be  indulged,  if  there  is  any  other  reason- 
able construction."  ' 
"When  the  question  of  repeal  by  implication 
arises,  if  the  later  statute  and  the  former  can  be 
construed  so  that  both  will  be  operative,  it  is  the 
duty  of  the  coui*t  to  give  them  such  a  construction. 
BUes  V.  Rohey,  43  Ariz.  276,  30  P.  2d  841.    It  is 
only  when  upon  no  reasonable  construction  both 
can  be  operative  that  it  is  our  duty  to  hold  that  the 
later  act  repeals  the  former  by  implication.    Burn- 
side  V.  School  District  No.  27,  33  Ariz.  1,  261  P. 
629." 

Nor  does  it  apjjear  to  i^laintiff  that  the  decision  of 
the  California  District  Court  of  Appeals,  in  Sam2>sell 
V.  Security-First  Natl.  Bank,  207  P.  2d  1088,  can  be 
of  much  help  to  the  defendants  upon  the  question  of 
imx^lied  repeal,  for  there  it  was  urged  and  determined 
that  the  miiform  receipts  act  repealed  by  implication 
earlier  enactments  of  the  California  Legislature  upon 
the  "general  business  of  conducting  a  public  ware- 
house. ' '  Here,  in  order  for  the  defendants  to  prevail, 
they  must  establish  that  the  Uniform  Warehouse  Re- 
ceipts Act  rei^ealed  by  implication  the  Arizona  statu- 
tory provision  rendering  void  secret  liens  on  stocks  of 
merchandise.  Besides,  we  are  here  concerned  with  the 
substantive  law  of  Arizona  and  not  that  of  California, 
and  are  bound  by  the  rule  set  forth  in  Bacon  v.  Texas, 
163  U.  8.  207, 16  S.  Ct.  1023,  41  L.  Ed.  132  (referred  to 
in  the  decision  of  the  Court  of  Apx^eals  for  the  Xinth 
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Circuit,  in  State  of  Wtmhington  v.  Maricopa  County, 
152  F.  2d  556,  559)  to  the  effect  that  the  question 
whether  a  subsequent  codification  of  an  existing 
statute  was  or  was  not  a  mere  revision  and  continua- 
tion of  existing  law,  and  whether  the  changed  phrase- 
ology properly  called  for  a  change  of  construction,  are 
(questions  for  the  state  court  to  determine. 

IV. 

The  Fact  That  The  Arizona  Warehouse  Receipts  Act  Is 
A  "Uniform  Statute"  Does  Not  Require  That  It  Be 
Given  Such  Construction  As  To  Render  Invalid  The 
Arizona  "No  Lien  Upon  Merchandise  Stock"  Law. 

Defendants,  in  their  brief  presented   to   the    trial 
court,  said; 

' '  The  Supreme  Coui*t  of  Arizona  has  amiounced 
an  interpretation  of  the  Uniform  Warehouse  Re- 
ceipts Act,  in  relation  to  local  laws,  as  follows : 

''  'Local  laws  must  be  interpreted  in  the 
light  of  the  desire  to  make  the  Uniform  Ware- 
house Receipts  Act  miiversal  in  its  applica- 
tion throughout  the  commercial  world.'  S.  B. 
V.  W.  U.  A.  V.  Peoria  Ginning  Co.,  27  Anz, 
145,  231  Pac.  415. 

"This  question  has  been  adjudicated  in  the 
9th  Circuit  ('ourt  of  A^jpeals  in  the  United  States 
in  the  case  of  Heffron  v.  Bank  of  America  Natl. 
Trust  cC*  Sav.  Assn.,  et  al.,  113  Fed.  (2)  239,  hold- 
ing that  the  delivery  of  the  goods  to  a  warehouse- 
man upon  issuance  of  receipts  and  the  subsequent 
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delivery  of  the  receiptb  ic6  tiecurity  for  a  loan  was 
valid  as  against  third  persons,  includmg  the  trus- 
tee in  bankruptcy.  To  the  same  effect  is  Union 
Trn.st  Company  v.  Wilson,  198  U.  S.  530,  49  L.  Ed. 
1154,  25  S.  Ct.  766. 

"In  Sampsell  v.  Lmvrence  Warehouse  Com- 
pany, 167  Fed  (2)  885,  decided  by  the  9th  Circuit 
Court  of  Apx)eals  June  9,  1948.  the  court  again  an- 
nounced the  necessity  for  construing  the  Uniform 
Warehouse  Receipts  Act  so  as  to  make  uniform 
the  law  of  the  states  which  have  enacted  it.  That 
couii;  cites  also  the  case  of  Commercial  Natl.  Bank 
of  New  Orleans  v.  Canal-Louisiana  Bank  and 
Trust  Co.,  239  U.  S.  520,  36  S.  Ct.  194,  60  L.  Ed. 
417,  to  the  same  effect. 

"In  view  of  the  evidence  in  this  case  to  the  end 
that  possession  was  in  Lawrence  Warehouse  Com- 
pany at  the  time  warehouse  receipts  were  issued 
for  the  goods  and  remained  there  until  order  of  the 
holder  of  the  warehouse  receipts,  and  in  view  of 
the  uncontroverted  state  of  the  law  with  respect  to 
the  Uniform  Warehouse  Receipts  Act,  the  statute 
relied  upon  by  plaintiff  cannot  apply  and  judg- 
ment must  be  for  the  defendants." 

It  is  submitted  that  the  statement  that  the  goods 
"remained  there  mitil  order  of  the  holder  of  the  ware- 
house receipts"  may  not  be  strictly  accurate,  as  ap- 
pears from  the  testimony  of  Kersting  and  Saxon,  pre- 
viously quoted  in  the  "Statement  of  the  Case"  here- 
in; and  from  the  testimony  of  Austin  K.  Wildman,  for- 
mer Assistant  Cashier  and  Loan  Officer  of  the  Vallev 
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National  Bank,  it  would  appear  that  the  goods  were 
released  by  blanket  authorization  prior  to  their  actual 
sale  by  the  supply  company.  Here  is  what  Wildmau 
says: 

"A.  Well,  to  start  with,  they  brought  in  one 
receipt  covering  all  of  the  inventory  that  had  been 
placed  in  the  Lawrence  Warehouse.  We  made  a 
loan  on  a  certain  per  cent  of  that — the  value  of 
that  inventory  that  was  placed  in  the  Lawrence 
Warehouse.  The  arrangement  through  a  written 
authorization  that  we  gave  to  the  Lawrence  Ware- 
house, they  could  deliver  upon  request  of  the 
Central  Auto  Supply,  inventory  up  to  a  certain 
dollar  amount.  When  it  reached  that  dollar 
amount,  and  I  don't  recall  what  its  release  provi- 
sions were,  a  release  would  be  prepared  on  what 
they  called  a  'confirmation  of  delivery.'  That 
confirmation  of  delivery  would  be  brought  into  the 
bank;  one  copy  would  bear  the  signature  of  an  of- 
ficer of  the  Central  xVuto  Supply,  indicating  that 
that  merchandise  had  been  delivered  to  them.  They 
would  bring  in  a  check  equal  to  the  same  percent- 
age that  w^e  had  loaned  on  that  merchandise,  in 
other  words,  if  it  was  65  per  cent  that  we  had 
loaned  on  it,  they  would  bring  in  a  check  for  that 
release,  that  check  to  apply  to  reduce  the  loan. 
They  would  bring  in — the  Bank  would  then  exe- 
cute that  release  when  they  had  received  the  ])ay- 
ment  on  it.  Now,  under  the  authorization  given 
by  the  Bank  of  Lawrence,  they  required  that  those 
confirmation  of  deliveries  be  subndtted  at  least 
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once  each  week.  If  tlic  commodities  delivered 
reached  a  certain  dollar  value  before  the  week  was 
out,  the\'  would  have  to  bring'  them  in  and  get 
them  executed,  get  the  Bank  to  sign  a  release  be- 
fore they  could  deliver  more  merchandise. 

'*y.  And  at  the  same  time  would  they  be  re- 
quired to  bring  in  a  check  for  the  amomit  cover- 
ing that? 

"A.  Yes,  that  is  the  way  the  transaction 
started  out.  Now,  later  on,  they  would  be  short 
of  funds,  so — and  having  received  additional  mer- 
chandise they  would  sometimes  bring  in  another 
warehouse  receipt  covering  merchandise  of  a  value 
approximately  of  what  was  being  released  and  we 
would  accept  that  as  substitute  collateral  in  place 
of  reducing  the  loan. 

"Q.  And  mider  those  circumstances  you 
would  then  also  execute  a  confirmation  of  delivery 
and  let  the  Warehouse  Company  deliver  further 
goods  ? 

"A.  Yes,  that  would  be  a  means  of  effecting 
the  substitution. 

''Q.  In  other  words,  they  were  just  paying 
with  more  goods  for  security  rather  than  paying 
in  money? 

''A.     That  is  right. 

''Q.  And  Mr.  Wildman,  with  respect  to  those 
confirmation  of  delivery  sheets,  were  they  in  all 
eases  returned  to  the  Lawrence  Warehouse  Com- 
pany? 

"A.  Those  came  in  to  us  in  triplicate.  The 
original  was  sent  to  the  Lawrence  Warehouse  Com- 
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pany's  Los  Aiigeles  oii'ice,  one  copy  was  retained 
by  the  Bank  for  their  record,  and  one  copy  re- 
turned to  the  Lawrence  Warehouse  manager  at 
the  warehouse. 

''Q.  Now,  throughout  these  negotiations,  Mr. 
Wildinan,  and  throughout  this  credit  arrange- 
ment, did  you,  on  behalf  of  the  Bank,  actually  de- 
liver to  the  Lawrence  Warehouse  instructions  with 
respect  to  the  releasing  of  these  goods  ^ 

''A.  Yes,  that  w^as  written  instructions,  and 
when  there  is  any  change  made,  we  write  complete 
new  instructions. 

"Q.  And  were  those  instructions  also  deliv- 
ered to  the  Central  Auto  Supply,  or  were  they  ad- 
vised of  such  instructions  ? 

"A.  No,  I — those  instructions  w^ould  be  writ- 
ten up  in  triplicate  and  usually  sent  to  the  Law- 
rence Warehouse  Company's  office  at  Los  An- 
geles, although  sometimes  they  would  be  delivered 
to  Mr.  Mitchell  or  some  other  Lawrence  Ware- 
house examiner  here  in  Phoenix."  (Tr.  215-17). 

But,  regardless  of  the  strict  accuracy  or  inaccuracy 
of  such  statement,  it  nmst  appear  that  the  defendants 
are  overly  optimistic  when  they  attempt  to  derive  com- 
fort from  the  decisions  stating  that  the  warehouse  re- 
ceipts act  should  be  construed  uniformly  by  the  sev- 
eral states  which  have  adopted  it.  Plaintiff  has  never 
contended  otherwise. 

The  I:JanUi-ui)t('y  Act.  loo,  is  a  unirorm  statute,  ap- 
plicable throughout  the  lenuth  and  breadth  of  the 
United  States,  yet  it  has  never,  so  far  as  plaintiff  is 
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advised,  been  so  interpreted  as  to  permit  the  creation 
of  a  secret  lien,  denounced  by  state  statute,  in  favor  of 
one  creditor  and  to  the  detriment  of  others. 

If  defendants'  contention  is  correct,  then  the  vari- 
ous state  statutes  relating  to  debtor's  exemptions  of 
real  and  personal  property  should  all  be  considered  as 
scrapped  (instead  of  given  effect  as  they  now  are)  by 
the  Bankruptcy  Act.  See  in  re  Shepardson,  28  F.  2d 
353,  355. 

V. 

The  Construction  Placed  Upon  The  Transaction  By  The 
Bank  viz.  "But  Back  Of  The  Warehouse  Receipts, 
The  Security  Was  The  Stock  Of  Merchandise" 
Should  Be  Here  Controlling. 

As  heretofore  demonstrated,  the  trustee  stands  in 
the  shoes  of  an  execution  creditor. 

No  negotiable  warehouse  receipt  was  issued  by  Law- 
rence Warehouse  Company  to  Central  Auto  vSupply  or 
to  the  Valley  National  Bank.  The  receipt  was  issued 
directly  to  the  bank  and  great  care  was  taken  by  the 
defendants  to  establish  beyond  question  that  it  was 
non-negotiable  in  denomination,  form  and  effect. 

It  stands  undisputed  in  the  record  that  the  goods 
sold  upon  open  account  by  general  creditors  of  the 
supply  com^jany  were  immediately  delivered  by  the 
supply  company  into  the  portion  of  the  building  leased 
to  Lawrence  Warehouse  and  the  warehouse  company 
thereupon  issued  its  non-negotiable  receipt  to  the  bank. 
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If  any  of  the  creuiluib  now  represented  by  the 
plaintiff  herein,  trustee  in  bankruptcy  for  the  supply 
company,  had  known  of  the  secret  arrangement  be- 
tween the  parties,  a  levy  by  execution  or  attachment 
would  have  been  available.  Section  52-820  of  the 
Arizona  Code  of  1939  applies  to  negotiable  warehouse 
receipts  only. 

If  any  of  such  creditors  had  known  what  was  hap- 
pening to  the  merchandise  they  shipped  to  the  supply 
company,  certainly  they  would  not  have  continued  to 
make  such  shipments.  The  testimony  of  the  witnesses 
Stock,  Cadot,  Godber,  et  al  (Tr  120-150)  is  clear  and 
uncontradicted  in  this  respect. 

VI. 

The  Courts  Of  The  United  States  Are  Loath  To  Nullify 
A  State  Statute,  Except  Upon  The  Most  Cogent  of 
Reasons. 

The  judgment  here  for  review  does  not  determine 
that  the  Arizona  statute  forbidding  secret  liens  on 
stocks  of  merchandise  is  in  any  way  invalid.  It  sim- 
ply says,  in  effect,  that  it  is  rendered  inoperative  when 
applied  to  the  facts  of  this  case,  because  of  the  use  of 
the  lease,  wire  fence  and  warehouse  receipts.  It  per- 
mits the  defendants  to  "get  around"  the  Arizona  law 
through  the  use  of  a  very  clever  scheme  which  they 
term  "field  warehousini;",  (•ontem])latiiig  that  the 
** warehouseman"  moves  into  the  merchant's  place  of 
business,  erects  some  wire  fences,  posts  some  signs, 
issues  some  non-negotiable  warehouse  receipts  to  a  lend- 


47 

ing  agency  and  thereby  cieaUs  a  lien  in  favor  of  the 
lending  agency,  so  that  upon  insolvency  of  the  mer- 
chant the  lending  agenc}-  grabs  all  of  his  stock  in 
trade  and  leaves  his  general  creditors  without  remedy. 
The  effectiveness  of  the  Arizona  statute  is  as  com- 
pletely destroyed  by  such  judgment  as  it  would  have 
been  had  the  trial  court  declared  the  act  repugnant  to 
some  provisions  of  the  United  States  Constitution. 

Even  if  the  validity  of  the  Arizona  act  had  been 
challenged  as  in  contravention  of  a  Federal  constitu- 
tional provision,  such  challenge  should  not  have  been 
sustained  imless  the  asserted  invalidity  of  the  act  were 
demonstrated  beyond  all  reasonable  question. 

The  rule  set  forth  in  the  early  case  of  Butler  v. 
Ca)7imomveaUh,  51  U.  S.  402,  13  L.  Ed.  474,  478  is  still 
effective : 

"The  high  conservative  power  of  the  federal 
govermnent  here  appealed  to  is  one  necessarily 
involving  inquiries  of  the  most  delicate  character. 
The  States  of  this  Union,  consistently  with  their 
original  sovereign  capacity,  could  recognize  no 
power  to  control  either  their  rights  or  obligations, 
beyond  their  own  sense  of  duty  or  the  dictates  of 
natural  or  national  law.  When,  therefore,  they 
have  delegated  to  a  common  arbiter  amongst  them 
the  power  to  question  or  to  countervail  their  own 
acts  or  their  own  discretion  in  conceded  instances, 
such  instances  should  fall  within  the  fair  and  un- 
equivocal lunits  of  the  concession  made.  Accord- 
ingly it  has  heoi  repeatedly  said  by  this  court,  that 
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to  pronounce  a  law  of  one  of  the  sovereign  states 
of  this  union  to  be  a  violation  of  the  constitution 
is  a  solemn  function,  demandiny  the  gravest  and 
most  deliberate  coH<sidc ration;  and  that  a  law  of 
one  of  the  states  should  never  be  so  denominated, 
if  it  can  upon  any  other  principle  be  correctly  ex- 
plained. Indeed,  it  would  seem  that,  if  there  could 
be  any  coui'se  of  proceeding  more  than  all  others 
calculated  to  excite  dissatisfaction,  to  awaken  a 
natural  jealousy  on  the  part  of  the  states,  and  to 
estrange  them  from  the  federal  govermnent,  it 
would  be  the  practice,  for  slight  and  insufficient 
causes,  of  calling  on  those  states  to  justify,  before 
tribunals  in  some  sense  foreign  to  themselves,  their 
acts  of  general  legislation."  (Emphasis  supplied.) 

CONCLUSION 

For  the  foregoing  reasons,  it  is  most  respectfully 
insisted  that  the  judgment  of  the  District  Court  be 
reversed. 

Respectfully  submitted, 

ALLAN  K.  PERRY, 

309  First  National  Bank  Bldg., 
Phoenix,  Arizona. 

Attarney  for  Appellant. 
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APPELLEES'  REPLY  BRIEF. 


STATEMENT  OF  THE  CASE. 

In  that  portion  of  his  Openino-  Brief  entitled  "State- 
ment Relative  to  Jurisdiction"  Appellant  states  that 
the  principal  question  to  be  determined  upon  appeal 
as  it  appears  to  Appellant  is  whether  the  judgment  of 
the  District  Court  nulUfies  Section  62-522  of  the  Ari- 
zona Code  of  1939  which  is  thereafter  quoted.  There- 
after Appellant  makes  much  of  the  fact  that  this  stat- 
ute  is   not   identical   with   similar  statutes   in   other 


states,  although  the  identity  of  its  general   purpose 
and  intent  seems  clear. 

Thereafter,  and  under  the  title  "Statement  of  the 
Case,"  Appellant  states  that  his  action  challenges  the 
validity  of  the  business  known  as  field  warehousing. 

After  these  somewhat  general  statements,  we  come 
to  that  portion  of  the  brief  designated  as  "Specifica- 
tion of  Errors,"  and  there  iVppellant  attacks  each 
of  the  findings  of  the  District  Court  as  having  no  e\a- 
dence  to  support  the  finding.  Curiously  enough,  Ap- 
pellant makes  no  attempt  to  support  his  Specification 
of  Errors. 

The  section  of  the  Arizona  Code  upon  which  Appel- 
lant relies,  reads  as  follows: 

"Chattel  Mortgage  of  Merchant's  Stock  Void. — 
A  mortgage,  deed  of  trust  or  any  other  form  of 
lien  attempted  to  be  given  by  the  owner  of  a 
stock  of  goods,  wares  or  merchandise  daily  ex- 
posed to  sale,  in  parcels,  in  the  regular  course  of 
the  business  of  such  merchandise,  and  contem- 
plufing  a  continuance  of  possession  of  said  f/oods 
and.  control  of  said  business,  bij  sale  of  said  goods 
by  said,  owner^  shall  be  deemed  fraudulent  and 
void."  (Emphasis  added.) 

It  is  immediately^  a])parent  upon  reading  the  statute 
that  it  is  not  different  except  in  form  from  the  usual 
Bulk  Sales  Statute.  For  example,  the  California  stat- 
ute makes  vt)id  transfers  of  personal  ])i()perty,  unless 
the  transfer  is  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  transferred  (Caliroiiiia  Civil 


Code,  section  3440).  Tlie  District  Court,  in  its  finding 

of  fact  No.  TT,  found  as  follows: 

"Said  goods,  wares  and  merchandise  were  de- 
posited in  the  field  warehouse  of  Lawrence  Ware- 
house Company  theretofore  leased  by  it  from  Cen- 
tral Auto  Supply  Company,  and  remained  in  the 
possession  and  control  of  the  said  Lawrence  Ware- 
house Company  thereafter."  (Tr.  p.  19.) 

In  other  words,  the  District  Court  found  that  the 
I)arties  did  not  contemplate  a  continuance  of  posses- 
sion of  said  goods  and  control  of  said  business  by  said 
owner,  but,  on  the  contrary,  that  the  goods  and  mer- 
chandise were  deposited  in  the  warehouse  of  the 
Lawrence  Warehouse  Company  and  remained  in  the 
possession  and  control  of  the  Lawrence  Warehouse 
Company  thereafter.  The  simple  question,  therefore, 
to  be  determined  upon  this  appeal  is  whether  there 
was  evidence  to  support  the  finding  of  the  District 
Court,  for,  if  under  the  Arizona  statute  there  was  an 
actual  transfer  of  possession  and  control,  the  statute 
is  without  apjjlication  to  the  transaction.  This  ques- 
tion can  be  very  simply  answered.  At  page  13  of  Ap- 
pellant's Brief,  Appellant  quotes  from  the  testimony 
of  the  mtness  Robert  E.  Kersting,  wherein  the  wit- 
ness said,  with  reference  to  the  arrangements  between 
the  bankrupt  and  the  Warehouse  Company:  ''*  *  *  if 
we  allow  them  to  keep  complete  control  of  the  in- 
ventory as  to  what  came  in  and  what  went  out,  the 
Valley  Bank  would  then  lend  us  a  certain  sum  of 
money"  (Tr.  p.  92). 
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The  premises  upon  which  the  goods  were  stored  had  ' 
been  leased  to  the  Warehouse  Company,  and  the  Ware- 
house Company  had  entered  into  an  agreement  with 
the  Central  Auto  Supply  Company  which  proAddedj 
the    terms    under    which    the    Warehouse    Company 
agreed  to  store  the  deposited  goods  (Pi's.  Exh.  No.  1; 
Tr.  pp.  40-89)  ;  the  Warehouse  Company  had  placed 
a  large  number  of  signs  around  the  leased  premises 
indicating  the  fact  of  the  lease  and  the  fact  that  all 
of  the  commodities  within  the  leased  premises  were 
within  the  custody  of  the  Warehouse  Company;  the 
leased  premises  were  separated  from   the  premises 
used  by  the  depositor  by  substantial  partitions   (Tr. 
pp.  93,  104,  154,  161,  180,  187:  Defendant's  Exh.  A; 
Tr.  pp.  103,  150)  ;  the  leased  premises  and  the  goods 
therein  were  always  under  the  actual  immediate  phys- 
ical possession  and  control  of  the  bonded  employees 
of  the  Warehouse  Company  and  no  access  thereto  by 
others  was  permitted  at  any  time  except  in  the  pres- 
ence of  and  with  the  consent  of  a  Lawrence  bonded 
employee  (Tr.  pp.  162,  166,  170,  182,  184,  212,  227). 
No  single  instance  is  cited  in  the  record  of  any  per- 
son entering  or  departing  from  the  leased  premises 
except  in  the  presence  of  and  with  the  consent  of  a 
Lawrence  bonded   employee,  and  no   single   instance 
is  cited  in  which  any  goods  were  either  de])osited  in 
the  warehouse  or  delivered  from  the  warehouse  ex- 
cept by  a  Lawrence  bonded  em]jloyee. 

The  quoted  Arizona  statute  makes  a  transfer  or  lien 
void  (as  do  almost  all  Bulk  Sales  statutes)  when  the 
goods  so  transferred  remain  on  the  pi'eniises  and 
under  the  control  of  the  transferor.  All  of  the  evi- 


deiK'e  in  tliis  case  makes  it  ckvir  that  the  goods  once 
deposited  in  the  warehonse  left  the  possession  of  the 
Centi'al  Anto  Supply  Company  immediately  and  re- 
mained thereafter  at  all  times  in  the  possession  of  the 
Warehouse  Company.  To  use  the  languaj^e  of  the 
California  statute:  "The  transfer  was  accompanied  hy 
an  immediate  change  of  possession  and  was  followed 
hy  a  continued  change  of  possession." 

In  the  face  of  the  evidence,  it  is  idle  for  Appellant 
to  remark  that  the  District  Court  nullified  the  Ari- 
zona statute.  The  District  Court  upon  the  e^ndence 
found  that  the  Arizona  statute  had  been  complied 
with  exactly. 

If  we  ma\^  restate  the  principal  question  to  be  de- 
termined, it  appears  to  us  to  be:  "Was  there  evidence 
to  support  the  District  Court's  finding  that  the  goods, 
wares  and  merchandise  were  deposited  in  the  ware- 
house of  the  Lawrence  Warehouse  Company  and 
thereafter  remained  in  the  possession  and  under  the 
control  of  the  Lawrence  Warehouse  Company?" 


SUMMARY  OF  ARGUMENT. 

A  singue  issue,  and  a  single  issue  only,  is  presented 
upon  this  appeal ;  that  is,  whether  there  w^as  evidence 
to  support  the  finding  of  the  District  Court  that  the 
goods  in  question  were  deposited  in  the  warehouse  of 
and  thereafter  remained  in  the  possession  and  control 
of  Appellee  Lawrence  Warehouse  Company.  Appel- 
lant in  his  ))rief  seeks  at  considerable  length  to  in- 
ject  an    additional   issue    into    the    appeal;    that   is, 
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whether  the  Uniform  Warehouse  Receipts  Act  (sees. 
52-801  to  52-849,  incl.  of  the  Arizona  Code  of*  1939) 
repeals  section  62-522  of  the  Arizona  Code  of  1939. 
This  question  is  not  before  this  Court  and  recjuires 
no  deteiTnination  upon  this  appeal.  Under  the  facts 
of  this  case  as  showTi  by  the  evidence  and  in  the  find- 
ings of  the  District  Court  below,  there  was  full  com- 
pliance with  the  provisions  of  both  statutes  and  no 
question  arises  as  to  any  conflict  between  them.  The 
issue  is  wholly  false  and  requires  no  extended  dis- 
cussion by  Appellees. 


ARGUMENT. 

I. 

THERE  WAS  NO  VIOLATION  OF  SECTION  62-522 
OF  THE  ARIZONA  CODE  OF  1939. 

Appellant  has  based  his  entire  action  upon  an  al- 
leged violation  of  section  62-522  of  the  Arizona  Code 
of  1939.  He  so  charged  in  his  complaint  (Par.  Ill 
thereof;  Tr.  pp.  3-4)  and  in  his  Objections  to  Find- 
ings of  Fact,  etc.  (Par.  1X3  and  X2  thereof:  Tr. 
pp.  24,  26).  Appellee  Lawrence  Warehouse  Company 
denied  any  such  violation  in  its  answer  (Par.  Ill 
thereof;  Tr.  p.  7)  and  Appelhn^  Valley  National  Bank 
of  Phoenix  entered  a  similar  denial  in  its  answer 
(Par.  Ill  thereof;  Tr.  pp.  11-12).  Upon  the  issue  so 
raised  the  District  Court  found  against  Ap]iellant 
and  that  finding  is  amply  supported  by  the  evidence. 

Appellant  in  his  S])ecification  of  Errors  (Nos.  4 
and  5;  ()})ening  Brief,  pp.  20-21)  charges  that  there 


is  no  evidence  to  support  this  tinding,  but  nowhere 
in  his  brief  does  lie  even  attempt  to  show  such  a  lack 
of  evidence.  It  seems  clear  to  us  that  this  appeal  must 
fail,  since  Appellant  has  uot  even  attempted  to  dem- 
onstrate to  this  Court  wherein  there  was  any  violation 
of  the  statute  upon  which  he  relies.  Appellant  ap- 
'parently  assumes  that  there  was  such  a  violation  (al- 
thouo-h  the  District  Court  found  upon  ample  evidence 
tJiat  there  was  no  such  violation),  and  upon  that  er- 
roneous assumption  Appellant  seeks  to  create  false 
issues  upon  which   to  blunt  his  lance. 

Section  62-522  of  the  Arizona  Code  of  1939  pro- 
vides as  follows: 

^'A  mortgage,  deed  of  trust  or  any  other  form 
of  lien  attempted  to  be  given  by  the  owner  of  a 
stock  of  goods,  wares  or  merchandise  daily  ex- 
posed to  sale,  in  parcels,  in  the  regular  course  of 
the  business  of  such  merchandise,  and  contem- 
plating a  continuance  of  possession  of  said  goods 
and  control  of  said,  business,  by  sale  of  said  goods 
by  said  owner,  shall  be  deemed  fraudulent  anci 
void."  (Emphasis  added.) 

The  evidence  in  the  District  Court  below  was  un- 
contradicted that  there  was,  in  fact,  a  complete  trans- 
fer of  possession  to  Appellee  Lawrence  Warehouse 
Compan}^  and  there  w^as  no  "continuance  of  posses- 
sion of  said  goods  and  control  of  said  business"  by  thr 
bankrupt  after  that  transfer.  No  summation  of  that 
evidence  is  necessary  here;  iVppellant  has  pointed  to 
no  single  word  of  evidence  to  the  contraiy,  and  it  is 
clear  from  the  record  that  the  finding  of  the  District 
Court  is  fully  supported  by  the  evidence. 
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There  having  been  in  fact  a  complete  transfer  of 
possession  to  Appellee  Tjawrence  Warehouse  Com- 
pany, there  was  no  violation  of  the  Arizona  statute, 
and  only  an  excess  of  caution  dictates  any  further  an- 
swer to  Appellant's  Opening-  Brief. 


II. 

NO  CONFLICT  ARISES  IN  THIS  CASE  BETWEEN  SECTION  62- 
522  OF  THE  ARIZONA  CODE  OF  1939  AND  THE  PROVISIONS 
OF  THE  UNIFORM  WAREHOUSE  RECEIPTS  ACT. 

No  violation  having  been  shown  of  section  62-522  of 
the  Arizona  Code  of  1939,  it  is  self-evident  that  there 
is  no  question  here  of  any  conflict  between  that  sec- 
tion and  the  provisions  of  the  Unifoi*m  Warehouse 
Receipts  Act  (Sees.  52-801  to  52-849,  inch  of  the  Ari- 
zona Code  of  1939).  li  has  never  been  suggested,  even 
by  Appellant,  that  there  was  any  violation  here  of  the 
Uniform  Warehouse  Receipts  Act  itself.  On  the  con- 
trary, it  is  perfecth^  clear  that  the  parties  here  in- 
tended to,  and  did  in  fact,  comply  fully  with  the  pro- 
visions of  that  Act. 

The  question  is  no  longer  open  for  deteiTnination 
that  field  warehousing  under  ciTcumstances  as  shown 
here  is  perfectly  valid  and  creates  a  lien  good  against 
the  trustee  of  a  ])ankrupt  de])ositor. 

Union  Trust  Co.  v.  WiUou,  198  U.S.  530,  49 

L.  Ed. 1154  (1905); 
Heffron  v.  Bank  of  Amrrica  N.T.  c(-  S.A.,  113 
Fed.  (2d)  239  (9tli  (\C.A.  1940). 


No  charge  is  made  here  of  any  violation  of  the  Uni- 
form Warehouse  Receipts  Act  under  which  the  parties 
to  the  transaction  were  acting,  and  no  discussion  is 
necessary  to  show  that  the  Act  was  fully  complied 
with  in  all  respects. 

It  is  to  he  noted  that  a  failure  to  transfer  posses- 
sion to  the  warehouseman  and  to  retain  possession 
thereafter  would  constitute  a  violation  of  the  Uniform 
Warehouse  Receipts  Act  Just  as  it  would  constitute  a 
violation  of  section  62-522  of  the  Arizona  Code  of 
1939.  The  evidence  being  uncontradicted  that  there 
was  such  a  change  of  possession  which  continued 
thereafter,  it  is  clear  that  there  was  no  violation  of 
either  statute,  and,  consequently,  no  question  can 
possibly  arise  as  to  any  conflict  between  them  here. 


III. 


THE  UNIFORM  WAREHOUSE  RECEIPTS  ACT  SHOULD  BE  CON- 
STRUED TO  ACHIEVE  UNIFORMITY  THROUGHOUT  THE 
COMMERCIAL  WORLD. 

Appellant  dedicates  the  major  portion  of  his  Open- 
ing Brief  to  a  wholly  unjustified  attack  upon  the  prin- 
ciples of  field  w^arehousing  and  to  an  extended  dis- 
cussion of  whether  the  Uniform  Warehouse  Receipts 
Act,  as  adopted  b}^  Arizona,  repeals  Section  62-522  of 
the  Arizona  Code  of  1939.  As  Ave  have  stated  above, 
the  law  is  now  too  well  settled  to  permit  any  valid  at- 
tack upon  field  warehousing  conducted  in  compliance 
with  the  Uniform  Warehouse  Receipts  Act.  Further- 
more, since  no  violation  of  Section  62-522  of  the  Ari- 
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zona  Code  of  1939  appears  in  this  case,  there  can  be 
no  conflict  here  between  that  section  and  the  provi- 
sions of  the  Uniform  Warehonse  Receipts  Act,  and 
hence  the  qnestion  of  re])ea]  of  the  one  by  tlie  other  is 
not  an  issne  in  this  case.  Tliere  was  no  charge  in  the 
complaint,  no  reference  in  the  answers,  no  testimony 
or  other  evidence,  and  no  finding  mth  reference  to 
repeal  of  Section  62-522.  Appellant  has  apparently 
injected  this  false  issue  into  the  case  in  an  effort  to 
becloud  the  true  issue,  i.e.,  whether  there  is  evidence 
to  support  the  finding  of  the  District  Court  that  there 
was  a  transfer  of  possession. 

While  the  question  is  entirely  academic  upon  this 
appeal,  we  do  not  desire  to  appear  to  acquiesce  in  Ap- 
pellant's view  of  the  law.  The  Supreme  Court  of  Ari- 
zona has  recognized  the  impact  of  the  Unifonm  Ware- 
house Receipts  Act  upon  preexisting  local  law,  as  fol- 
lows : 

"Local  laws  must  be  interpreted  in  tlie  light  of 
the  desire  to  make  the  Uniform  Warelionse  Re- 
ceipts Act  universal  in  its  application  throughout 
the  commercial  world."  S.R.V.W.U.A.  i\  Peoria 
Ginning  Co.,  27  Ariz.  145,  231  Pac.  415. 

This  principle  has  been  stated  and  restated  l)y  this 

Court  and  by  the  Supreme  Court  of  the  United  States. 

IJeffron  v.  Bfivk  of  Amerim  N.T.  c(-  S.A.,  113 

Fed.  (2d)  239  (9th  C.C.A.,  1940) ; 
Sampscn  V.  Lmvrence  Warehouse  Co.,  KiT  Fed. 

(2d)  885  (9  Cir.  1948); 
Union  Trust  Co.   v.   WiJsou,  198  U.S.  530,  49 
L.Ed.  1154  (1905); 
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Commercial  Natl.  Bank  v.  Canal-Louisiana  B. 
&  T.  Co.,  239  U.S.  520,  60  L.  Ed.  417  (1916). 

These  authorities  would  be  controlling  on  the  ques- 
tion if  it  were  an  issue  in  the  case,  which  it  is  not. 
In  an  effort  to  create  the  issue.  Appellant  has  assumed 
two  things,  first,  that  the  transactions  were  jjroper 
under  the  Uniform  AVarehouse  Receipts  Act,  and  sec- 
ond, that  they  were  impropei*  under  Section  62-522  of 
the  Arizona  Code  of  1939.  The  first  assumption  is  cor- 
rect; no  violation  of  the  Unifomi  Act  was  ever 
charged  or  shown.  The  second  assimiption  is  w^holly 
incorrect;  the  District  Court  found  upon  ample  evi- 
dence that  there  was  no  violation  of  the  section  in 
question,  and  Appellant  has  demonstrated  no  error  in 
that  finding.  Without  that  assumption  there  is  no 
issue  of  repeal  before  this  Court. 


CONCLUSION. 

Appellees  respectfully  submit  that  there  was  no 
error  in  the  judgment  of  the  District  Court  and  that 
the  judgment  must  be  affirmed.  Appellant's  strictures 
upon  the  judgment  as  permitting  a  stock  of  merchan- 
dise "to  be  taken  by  a  secret  lien-holder  in  contra- 
vention of  the  Arizona  statute"  (Opening  Brief,  p. 
34)  and  as  permitting  Appellees  "to  'get  around'  the 
Arizona  law  through  the  use  of  a  very  clever  scheme 
which  they  term  'field  warehousing'  "  (Opening  Brief, 
p.  46)  simply  have  no  support  in  law  or  in  the  evi- 
dence. The  District  Court  properly  found  upon  ade- 
quate evidence  that  there  w^as  no  violation  of  Ari- 
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zona  law  as  charged  by  Appellant,  and  that  Appel- 
lant was  not  entitled  to  recover  in  this  action.  The 
judgment  must  be  affirmed. 

Dated,  San  Francisco,  California, 
June  21, 1950. 

Respectfully  submitted, 
W.  R.  Wallace,  Jr., 
W.  R.  Ray, 
John  R.  Pascoe, 

Wallace,  Garrison,  Norton  &  Ray, 
Fennemore,  Craig,  Allen  &  Bledsoe, 
Attorneys  for  Appellee, 
Lawrence  Warehouse  Company. 

Gust,  Rosenfeld,  Dh^lbess,  Robinett 
&  Linton, 

Attorneys  for  Appellee, 
The  Valley  National  Bank  of  Phoenix. 
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2  Foon  Goon  Mok  vs. 

United  States  of  America 

PETITION   FOR  NATURALIZATION 

(Filed  under  Section  324- A  of  the 
Nationality  Act  of  1940) 

To  the  Honorable  the  District  Court  of  the 
United  States  at  San  Francisco,  Calif.  This  peti- 
tion for  naturalization,  hereby  made  and  filed,  re- 
spectively shows : 

(1)  My  full,  true,  and  correct  name  is  Fong 
Goon  Mok  aka  Henry  Mok  Aks  Yick  Jue  Mok. 

(2)  My  present  place  of  residence  is  Crown 
Hotel,  538  Pine  St.,  Rm.  95,  San  Francisco,  Calif. 

(3)  My  occupation  is  Restaurant  Worker.  (4) 
I  am  36  years  old.  (5)  I  was  born  on  July  18, 
1912  in  Sun  Wei  District,  Kwongtung  Prov., 
China.  (6)  My  personal  description  is  as  follows: 
Sex,  male;  color,  yellow;  complexion,  sallow;  color 
of  eyes,  brown;  color  of  hair,  black;  height,  5  feet 
6  inches;  weight,  145  pounds;  visible  distinctive 
marks,  birthmark  on  rt.  temple  and  scar  on  left 
center  of  cheek;  race,  Chinese;  present  nationality, 
Chinese. 

(7)  I  am  married;  the  name  of  my  wife  is  Lmn 
Fung  How,  we  were  married  on  October,  1928,  at 
Sun  Wei  District,  Kwongtung  Prov.,  China.  She 
was  born  at  Sun  Wei  District,  Kwongtung  Prov., 
China,  on  unkowii  date  and  now  resides  in  China. 

(8)  I   have  two   children;   and   the  name,   sex. 
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date  and  place  of  birth,  and  present  place  of  resi- 
dence of  each  of  said  children  who  is  living,  are  as 
follows:  Mok  Yee  Lok-m-bn.  January,  1929,  in 
China,  Res.  Canton  City,  China ;  Mok  Kwong  Yee- 
ni-bn,  January  15,  1948,  in  China,  res.  in  China. 

(9)  My  last  place  of  foreign  residence  was  Sun 
Wei  City,  China. 

(10)  I  emigrated  to  the  United  States  from 
Hong  Kong,  China. 

(11)  My  lawful  entry  in  the  United  States  was 
at  New  York,  N.  Y.,  under  the  name  of  Fong 
Goon  Mok  on  May,  1930,  on  the  unkown  vessel  or 
means  of  conveyance. 

(12)  I  entered  the  U.  S.  Army  on  October  21, 
1942,  under  Serial  No.  36-382-761  and  was  honor- 
ably discharged  on  September  26,  1945. 

(13)  My  place  of  residence  at  the  time  of  enlist- 
ment or  induction  into  the  military  or  naval  forces 
of  the  United  States  was  Chicago,  Illinois. 

(14)  It  is  my  intention  in  good  faith  to  become 
a  citizen  of  the  United  States  and  to  renounce  ab- 
solutely and  forever  all  allegiance  and  fidelity  to 
any  foreign  prince,  potentate,  State,  or  sovereignty 
of  whom  or  which  at  this  time  I  am  a  subject  or 
citizen,  and  it  is  my  intention  to  reside  perma- 
nently in  the  United  States.  (15)  I  am  not,  and 
have  not  been  for  the  period  of  at  least  10  years 
immediately   preceding   the   date   of  this   petition. 
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an  anarchist;  nor  a  believer  in  the  unlawful  dam- 
age, injury,  or  destruction  of  property,  or  sabotage; 
nor  a  disbeliever  in  or  opposed  to  organized  gov- 
ernment; nor  a  member  of  or  affiliated  with  any 
organization  or  body  of  persons  teaching  disbelief 
in  or  opposition  to  organized  government.  (16)  I 
am,  and  have  been  during  all  of  the  periods  re- 
quired by  law,  attached  to  the  principles  of  the 
Constitution  of  the  United  States  and  well  disposed 
to  the  good  order  and  happiness  of  the  United 
States.  (17)  I  have  not  heretofore  made  petition 
for  naturalization. 

(18)  Attached  hereto  and  made  a  part  of  this, 
my  petition  for  naturalization,  are  a  certificate  of 
arrival  from  the  Immigration  and  Naturalization 
Service  of  my  said  lawful  entry  into  the  United 
States  (if  such  certificate  of  arrival  be  required  by 
the  naturalization  law),  and  the  affidavits  of  at 
least  two  verifying  witnesses  required  by  law. 

(19)  Wherefore,  I,  your  petitioner  for  natural- 
ization, pray  that  I  may  be  admitted  a  citizen  of 
the  United  States  of  America,  and  that  my  name 
be  changed  to  Henry  Mok. 

(20)  I,  aforesaid  petitioner,  do  swear  (affinn) 
that  I  know  the  contents  of  this  petition  for  natur- 
alization subscribed  by  me,  that  the  same  are  true 
to  the  best  of  my  own  knowledge,  except  as  to  mat- 
ters therein  stated  to  be  alleged  upon  information 
and  belief,  and  that  as  to  those  matters  I  believe 
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them  to  be  true,  and  that  this  petition  is  signed  by 
me  with  my  full,  true  name:  So  Help  Me  God. 

/s/  HENRY  MOK. 

/s/  FONCt  goon  MOK. 

I  Certify  that  the  petitioner  and  witnesses  named 
lierein  appeared  before  and  were  examined  by  me 
on  February  28,  1949,  prior  to  the  filing  of  this 
petition. 

/s/  ZELMA  C.  BENTON, 

U.  S.  Naturalization 
Examiner. 

Affidavit  of  Witnesses 

The  following  witnesses,  each  being  severally, 
duly,  and  respectively  sworn,  depose  and  say: 

My  name  is  Jung  Cheong  Ng,  my  occupation  is 
Student.  I  reside  at  538  Pine  St.,  San  Francisco, 
Calif.,  and 

My  name  is  Di  H.  Fong,  my  occupation  is  Mer- 
chant. I  reside  at  601  Grant  Ave.,  San  Francisco, 
Calif. 

I  am  a  citizen  of  the  United  States;  I  have  per- 
sonally known  and  have  been  acquainted  in  the 
United  States  with  Fong  Goon  Mok,  the  petitioner 
named  in  the  petition  for  naturalization  of  which 
this  affidavit  is  a  part,  since  October,  1948,  and  I 
have  personal  know^ledge  that  the  petitioner  is  a 
person  of  good  moral  character,  attached  to  the 
principles  of  the  Constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and  happiness 
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of  the  United  States,  and  in  my  opinion  the  peti- 
tioner is  in  every  way  qualified  to  be  admitted  a 
citizen  of  the  United  States. 

I  do  swear  (affirm)  that  the  statements  of  fact 
I  have  made  in  this  affidavit  of  this  petition  for 
naturalization  subscribed  by  me  are  true  to  the 
best  of  my  knowledge  and  belief :  So  Help  Me  God. 

/s/  JUNG  CHEONG  NG. 

/s/  DI  H.  FONG. 

Subscribed  and  sworn  to  before  me  by  the  above- 
named  petitioner  and  witnesses  in  the  respective 
forms  of  oath  shown  in  said  petition  and  affidavit 
in  the  office  of  the  Clerk  of  said  Court  at  San 
Francisco,  Calif.,  this  28th  day  of  February,  Anno 
Domini  1949. 

/s/  F.  P.  BOLAND, 

Designated  Examiner. 

I  hereby  certify  that  the  foregoing  petition  for 
naturalization  was  by  the  petitioner  above-named 
filed  in  the  office  of  the  Clerk  of  said  Court  at  San 
Francisco,  California,  this  28th  day  of  February 
A.D.  1949. 

C.  W.  CALBREATH, 
Clerk. 

[Seal]  By  /s/  JANE  C.  BARROW, 

Deputy  Clerk. 

1300-K-23969. 
nds 
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Oath  of  Allegiance 

1  hereby  declare/  on  oath,  that  I  absolutely  and 
entirely  renounce  and  abjure  all  allegiance  and  fidel- 
ity to  any  foreign  prince,  potentate,  state,  or  sov- 
ereignty of  whom  or  which  I  have  heretofore  been 
a  subject  or  citizen;  that  I  will  support  and  defend 
the  Constitution  and  laws  of  the  United  States  of 
America  against  all  enemies,  foreign  and  domestic; 
that  I  will  bear  true  faith  and  allegiance  to  the 
same;  and  that  I  take  this  obligation  freely  with- 
out any  mental  reservation  or  purpose  of  evasion: 
So  Help  Me  God.  In  acknowledgment  whereof  I 
have  heremito  affixed  my  signature. 

/s/  HENRY  MOK. 

/s/  FONG  GOON  MOK. 

Sworn  to  in  open  court,  this ....  day  of , 

A.  D.  19 

C.  W.  CALBREATH, 
Clerk. 

Petition  denied:  List  No.  2282,  12-13-49.  Fail- 
ure to  establish  good  moral  character  for  required 
time. 

Petition  continued  from  List  2281,  12-12-49  to 
12-13-49. 

Reason,  Hrg. 

12-13-49  U.  S.  Exhibit  1  filed— Court  ord.  U.  S. 
may  withdraw  Exhibit  1. 

12-13-49  Petnr's  Exhibit  "A"  filed.  Notice  of 
appeal  Filed  1-11-50. 

Notice  served  on  U.  S.  Atty.  and  Dist.  Director 
of  Limi.  &  Nat'zn.  1-13-50. 
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U.  S.  District  Court 
Petition  No.  90811 

In  the  Matter  of  the  Petition  of 

Fong  Goon  Mok  aka  Henry  Mok  to  Be  Admitted 

a  Citizen  of  the  United  States  of  America. 

Affidavits  of  Witnesses 

The  following  witnesses,  each  being  severally, 
duly,  and  respectively  sworn,  depose  and  say: 

My  name  is  Charles  Fong  (aka  Fong  Yew  Ming)  ; 
my  occupation  is  Bus  Boy;  I  reside  at  601  Grant 
Ave.,  San  Francisco,  California. 

I  am  a  citizen  of  the  United  States  of  America; 
I  have  personally  known  and  have  been  acquainted 
in  the  United  States  with  Fong  Goon  Mok  (Henry 
Mok),  the  petitioner  above  mentioned  since  Sep- 
tember, 1948;  to  my  personal  knowledge  the  peti- 
tioner has  resided  in  the  United  States  at  San  Fran- 
cisco, in  the  State  of  California,  continuously  from 
September,  1948,  to  Mar.  1,  1949,  and  I  have  per- 
sonal knowledge  that  the  petitioner  is  and  during 
all  such  period  has  been  a  person  of  good  moral 
character,  attached  to  the  principles  of  the  Con- 
stitution of  the  United  States,  and  well  disposed 
to  the  good  order  and  happiness  of  the  same,  and 
in  my  opinion  the  petitioner  is  in  every  way  quali- 
fied to  be  admitted  a  citizen  of  the  United  States. 

I  do  swear  (affirm)  that  the  statements  of  fact 
I  have  made  in  this  affidavit  subscribed  by  me  are 
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true  to  the  best  of  my  knowledge  and  belief:     So 
Help  Me  God. 

/s/  CHARLES  FONG. 

Subscribed  and  sworn  to  before  me  by  the  above- 
named  witness (es)  in  the  form  of  oath  shown 
above  at  San  Francisco,  California,  this  1st  day 
of  March,  Anno  Domini  1949. 

[Seal]  :         /s/  T.  L.  BALDWIN, 
Deputy  Clerk  IT.  S.  District  Court,  Northern  Dis- 
trict of  California. 

[Endorsed]  :     Filed  Mar.  1,  1949. 


Date,  December  13th,  1949.     List  No.  2282. 
This  list  consists  of  Five  sheets.     Sheet  No.  4. 

NATURALIZATION  PETITIONS  RECOM- 
MENDED TO  BE  DENIED 

To  the  Honorable  the  District  Court  of  the 
United  States  sitting  at  San  Francisco,  California. 
J.  F.  O'Shea  and  F.  P.  Boland  duly  designated 
under  the  Nationality  Act  of  1940  (54  Stat.  1156) 
to  conduct  preliminary  hearings  upon  petitions  for 
naturalization  to  the  above-named  Court  and  to 
make  findings  and  recommendations  thereon,  has 
personally  examined  under  oath  at  a  preliminary 
hearing  the  following  Thirty-Three  (33)  petition- 
ers for  naturalization  and  their  required  wdtnesses, 
has  found  for  the  reasons  stated  below,  that  such 
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petitions  should  not  be  granted,  and  therefore  rec- 
ommends that  such  petitions  be  denied. 

*  *     * 
(30)     Petition  No.  90811. 

Name  of  Petitioner,  Foon  Goon  Mok. 

Reason   for   Denial,    Failure    to    establish    good 
moral  character  for  the  period  required  by  law. 

*  *     * 

Respectfully   submitted, 
/s/  F.  P.  BOLAND, 

Officer  in  attendance  at  final 

hearing. 

Respectfully  submitted, 
Date,  December  13th,  1949. 

[Endorsed]:     Filed  Dec.  13,  1949. 


In  the  District  Court  of  the  United  States 
Date,  December  13th,  1949.    List  No.  2282. 
This  list  consists  of  Five  sheets.  Sheet  No.  Five. 

ORDER  OF  COURT 

United  States  of  America, 
Northern  District  of  California, 
Southern  Division — ss. 

Upon  consideration  of  the  petitions  for  naturaliz- 
ation listed  on  List  No.  2282  sheet (s)  3  and  4  dated 
December  13th,  1949,  presented  in  oj)en  Court  this 
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Thirteenth  day  of  December  A.D.,  1949,  It  Is 
Hereby  Ordered  that  each  of  the  said  petitions  be, 
and  hereby  is,  denied,  except  those  petitions  listed 
below. 

Recommendation  of  Designated  Officer  Is  Dis- 
approved as  to  the  Petitions  Listed  Below,  and 
each  of  said  petitioners  so  listed  having  appeared 
in  person,  It  Is  Hereby  Ordered  that  each  of  them 
be,  and  hereby  is,  admitted  to  become  a  citizen  of 
the  United  States  of  America.  Prayers  for  change 
of  name  listed  below  granted, 

Petition  No.    Name  of  Petitioner    Change  of  Name 


It  is  further  ordered  that  petitions  listed  below 
be  continued  for  the  reasons  stated. 

Petition  No.      Name  of  Petitioner. 
Cause  for  Continuance 

*     *     * 

By  the  Court. 

/s/  LOUIS  E.  GOODMAN, 
Judge. 

[Endorsed] :     Filed  Dec.  13,  1949. 
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RECOMMENDATION  PAGE  29,  RE:  NO.  90811 
—PETITION  OF  FOON  GOON  MOK  FOR 
NATURALIZATION,  ATTACHED  TO  AND 
MADE  A  PART  OF  FINDINGS  AND  REC- 
OMMENDATIONS OF  DESIGNATED 
EXAMINER,  IMMIGRATION  AND  NAT- 
URALIZATION SERVICE.  FINAL  HEAR- 
ING:   DECEMBER  13,  1949. 

90811 

Foon  Goon  Mok  also  known  as  Henry  Mok  and 
Yich  Jue  Mok. 

The  question  presented  is  whether  the  petitioner 
has  established  good  moral  character,  as  contem- 
plated by  Section  324-A  of  the  Nationality  Act  of 
1940,  as  amended. 

The  evidence  of  record  establishes  that  the  peti- 
tioner falsely  claimed  United  States  citizenship 
at  the  time  he  entered  the  United  States  Army 
in  1942;  in  applying  for  a  United  States  passport 
at  Chicago,  Illinois,  on  July  12,  1946;  in  seeking 
reentry  into  the  United  States  in  August,  1948; 
in  appearing  as  a  witness  in  a  naturalization  pro- 
ceeding in  1946  and  later  as  a  witness  for  the  same 
person  in  applying  for  a  United  States  passport. 
He  also  gave  false  information  concerning  his  mari- 
tal status,  at  the  time  he  entered  the  Army,  before 
a  United  States  Consul  in  1947  or  1948,  and  in 
seeking  reentry  into  the  United  States  in  August, 
1948.  The  false  statements  in  applying  for  a 
United  States  passport  on  July  12,  1946,  and  in 
seeking  reentry  into  the  United  States  in  August, 
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1948,  were  under  oath.  All  of  these  false  repre- 
sentations were  made  knowingly  and  wilfully.  The 
petitioner's  continued  wilful  false  testimony  con- 
cerning his  citizenship  up  to  within  a  few  months 
of  the  filing  of  his  petition  for  naturalization  pre- 
cludes him  from  establishing  good  moral  char- 
acter. 

It  is  the  recommendation  of  this  Service  that 
the  petition  of  Foon  Goon  Mok,  also  known  as 
Henry  Mok  and  Yicli  Jue  Mok,  be  denied  on  the 
ground  that  the  petitioner  has  failed  to  establish 
good  moral  character. 


District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
day, the  13th  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-nine. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

[Title  of  Cause.] 

ORDER  DENYING  PETITION 
FOR  NATURALIZATION 

The  petition  of  Foon  Goon  Mok  for  naturaliza- 
tion came  on  regularly  this  day  to  be  heard.     The 
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petitioner  was  present  with  his  attorney,  Mr. 
Zwerin.  Francis  P.  Boland,  Esq.,  Naturalization 
Examiner,  was  present  on  behalf  of  the  United 
States  and  presented  the  adverse  recommendation 
of  the  Designated  Officer  of  the  Bureau  of  Immi- 
gration and  Naturalization.  The  petitioner  was 
duly  sworn  and  examined.  Mr.  Boland  introduced 
in  evidence  and  filed  U.  S.  Exhibit  No.  1  (copy  of 
passport  application).  Ordered  that  the  United 
States  may  withdraw  U.  S.  Exhibit  No.  1.  Mr. 
Zwerin  introduced  in  evidence  and  filed  Petitioner's 
Exhibit  "A"  (photostat  of  Honorable  Discharge 
and  Army  Record).  After  hearing  the  petitioner 
and  counsel,  thereupon,  on  motion  of  Mr.  Boland, 
and  due  consideration  having  been  thereon  had. 
Ordered  that  said  petition  for  naturalization  be, 
and  the  same  is  hereby,  Denied  upon  the  ground 
that  the  petitioner  has  failed  to  establish  his  good 
moral  character  for  the  required  period  of  time. 
The  foregoing  is  in  accordance  with  a  signed  order 
this  day  filed. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  petitioner,  Foon 
Goon  Mok,  does  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  heretofore  and  on  the  13th  day  of 
December,   1949,   rendered   and   filed   against   said 
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Foon  Goon  Mok  denying  his  petition  for  naturaliza- 
tion. 

Dated :    This  11th  day  of  January,  1950. 
/s/  K.  C.  ZWERIN, 

Attorney  for  Petitioner. 

I        [Endorsed]:     Filed  January  11,  1950. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

The  petitioner  does  hereby  designate  the  follow- 
ing records  which  he  desires  certified  to  the  United 
States   Court   of   Appeal  for   the   Ninth   District: 

1.  Original  or  certified  copy  of  Petition  for 
Naturalization. 

2.  Original  or  certified  copy  of  naturalization 
petitions  recommended  to  be  denied. 

3.  Report  and  recommendation  of  designated  ex- 
aminer. 

4.  Reporter's  transcript  of  proceedings. 

5.  Honorable  Discharge  from  United  States 
Army  dated  September  26,  1945,  of  petitioner. 

6.  Original  or  certified  copy  of  findings  of  Board 
of  Special  Inquiry  dated  August  27,  1948,  before 
Immigration   and   Naturalization   Service. 

7.  Original  or  certified  copy  of  order  of  Im- 
migration and  Naturalization  Service  dated  Octo- 
ber 20,  1948,  staying  execution  of  excluding  order. 

8.  Order  denying  petition  for  naturalization. 

9.  Notice  of  Appeal. 
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10.     Original  or  certified  copy  of  Order  of  Im- 
migration and  Naturalization  Service  dated  Octo- 
ber 13,  1948,  excluding  appellant. 
Respectfully  submitted, 

/s/  KENNETH  C.  ZAVERIN, 
Attorney  for  Petitioner. 

[Endorsed]:     Filed  February  7,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby  Or- 
dered that  the  Appellant  herein  may  have  to  and 
including  April  1,  1950,  to  file  the  Record  on  Appeal 
in  the  United  States  Court  of  Appeals  in  and  for 
the  Ninth  Circuit. 

Dated:    February  17,  1950. 

/s/  LOUIS  GOODMAN, 

United  States  District  Judge. 

[Endorsed]:     Filed  February  17,  1950. 
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United  States  Department  of  Justice 

id  Natural 

No.  90811 


Immigration  and  Naturalization  Service 


Oct.  20,  1948 

KECOMMENDATION  THAT  EXECUTION  OF 
THE  EXCLUDING  ORDER  BE   STAYED 

In  the  Matter  of  the  Petition  of  Foon  Goon  Mok 

for  Naturalization. 
File:  A-6953565-San  Francisco  (1300-80612) 
(No  Appeal.) 
In  re :  Mok  Fong  Goon  or  Mok  Yick  Jue  or  Henry 

Mok  in  Exclusion  Proceedings. 

In  Behalf  of  Appellant: 

CHOW  and  SING,  .     ' 

Attorneys, 

550  Montgomery  Street, 
San  Francisco  11,  California, 

and 

LAMBERT  O'DONNELL, 
Attorney, 

957  Warner  Building, 
Washington  4,  D.  C. 

Excluded:  Act  of  1924 — No  immigration  visa 
Executive  Order  8766 — No  passport. 

Application:  That  execution  of  the  excluding 
order  be  stayed. 

Detention  Status :    Released  under  $3,000  bond. 

Discussion:  This  record  relates  to  a  38-year-old 
male,  native  and  citizen  of  China,  who  was  ex- 
cluded from  admission  to  the  United  States  by  a 
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Board  of  Special  Inquiry  at  San  Francisco,  Cali- 
fornia, on  August  27,  1948.  On  October  13,  1948, 
the  Assistant  Commissioner  considered  this  case 
on  appeal,  ordered  that  the  excluding  decision  of 
the  Board  of  Special  Inquiry  be  affirmed;  and 
further  ordered  that  the  application  for  stay  of 
execution  of  the  excluding  order  be  denied. 

The  subject  alien  is  a  veteran  of  World  War  II 
having  been  honorably  discharged  from  the  Army 
of  the  United  States  on  September  26,  1945,  after 
service  therein  from  October  7,  1942.  In  our  order 
of  October  13,  1948,  we  denied  counsel's  request 
that  execution  of  the  excluding  order  be  deferred 
to  permit  the  alien  to  apply  for  naturalization 
under  Public  Law  567.  However,  counsel  now 
states  that  the  alien  filed  a  petition  for  naturaliza- 
tion at  the  San  Francisco,  California  Office  of  this 
Service  on  October  5,  3948.  In  the  circumstances, 
execution  of  the  outstanding  excluding  order  will 
be  deferred  pending  the  outcome  of  the  alien's 
petition  for  naturalization  provided  said  petition 
was  filed  as  claimed. 

Reconunendation :  It  is  recommended  that  exe- 
cution of  the  outstanding  excluding  order  be  stayed 
pending  final  determination  of  the  alien's  petition 
for  naturalization  provided  said  petition  was  filed 
on  October  5,  1948,  as  claimed. 

Chief  Examiner. 
So  Ordered: 

Assistant  Commissioner. 
E  JI)  :acb 

[Endorsed]:     Filed  March  31,  1950. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

In  the  Matter  of  the  Contested  Petition  for  Nat- 
uralization of  Foon  Goon  Mok 

Before:  Hon.  Louis  E.  Goodman, 
Judge. 

PROCEEDINGS  ON  HEARING  ON  CON- 
TESTED PETITION  FOR  NATURALIZA- 
TION 

Tuesday,  Decvember  13,  1949 

Appearances : 

For  the  Petitioner: 

KENNETH  CARLTON  ZWERIN,  ESQ. 

For  the  United  States: 

FRANCIS  P.  POLAND,  ESQ. 

Mr.  Poland:  Your  Honor,  there  is  one  more 
attorney  whose  case  we  have  to  dispose  of,  and  that 
is  No.  29,  for  Foon  Goon  Mok. 

The  Clerk:    What  number'? 

Mr.  Poland:    29.    No.  9081. 

-    FOON  GOON  MOK 

called  in  his  own  behalf;  sworn. 

The   Clerk:     Will  you  state  your  name  to  the 
Court  <? 
A.     Mok  Foon  Goon. 
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(Testimony  of  Foon  Goon  Mok.) 

Direct  Examination 
By  Mr.  Boland: 

Q.  Do  you  think  you  understand  enough  English 
to  imderstand  what  is  going  on  today? 

A.     I  try,  sir. 

Q.     What?  A.     I  try. 

Q.  Well,  do  you  think  you  should  have  an  in- 
terpreter here  so  you  will  understand  completely 
what  is  going  on?  A.    Yes. 

Q.     What? 

The  Court :    How  long  was  fie  in  the  army  ? 

Mr.  Zwerin:  Three  years.  Your  Honor,  over- 
seas most  of  that  entire  time. 

The  Court:  Well,  with  a  captain  in  the  army, 
and  he  must  have  been  able  to  talk  well  enough. 

Mr.  Boland:  Well,  when  I  was  taking  a  state- 
ment from  him  now,  he  didn't  appear  to  understand 
me.  Whether  it  was  deliberate  or  not,  I  don't 
know.    But  I  felt 

The  Court:  Most  of  the  Chinese  people  that 
were  in  the  army  who  wore  unable  to  comprehend 
were  discharged  within  a  few  months.  You  know, 
we  had  a  lot  of  those  cases  where  Judge  St.  Sure 
rendered  his  decisions  denying  the  going  behind  the 
certificate  of  service  in  the  army.  Most  of  them 
were  discharged.  I  shouldn't  think  he  would  bo 
in  the  army  three  years  if  he  couldn't  understand. 

Mr.  Zworin :  He  was  with  an  officer  most  of  that 
time,  too. 

Mr.  Boland :     The  reason  I  asked  the  question 
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(Testimony  of  Foon  Goon  Mok.) 
was  that  when  I  took  a  statement  from  him,  he  did 
not  imderstand  me;   so  I  had  to  use  one  of  our 
interpreters.     I  wanted  him  to  be  sure  to  under- 
stand what  was  going  on  now. 

The  essential  facts  here  are  not  in  dispute;  the 
petitioner  was  born  in  China  and  came  to  the 
United  States  about  1930,  he  came  illegally  at  that 
time.  In  1942 — I  will  give  you  the  exact  date — 
October  7,  1942,  he  entered  the  armed  forces  of 
the  United  States  and  at  that  time  claimed  birth 
in  the  United  States.  He  was  honorably  discharged 
from  the  army  on  September  26,  1945.  His  cer- 
tificate of  military  service  shows  that  he  served 
outside  the  continental  limits  of  the  United  States 
from  March  5,  1943,  to  September  17,  1945. 

Mr.  Zwerin:     Two  years  and  six  months. 

Mr.  Boland:  On  July  12,  1946,  he  applied  for 
a  United  States  passport.  Here  is  a  certified  copy, 
which  I  offer  in  evidence,  of  his  application  for 
a  passport. 

The  Clerk:    U.  S.  Exhibit  No.  1. 

(Thereupon  certified  copy  of  application  for 
passport  was  received  in  evidence  and  marked 
United  States  Exhibit  No.  1.) 

Mr.  Boland:  I  would  like  permission  to  with- 
draw it  at  the  end  of  the  hearing. 

The  Court :    Very  well. 

Mr.  Boland:  During  1946  he  also  appeared  as 
a  witness  in  a  naturalization  proceeding,  wherein 
he  claimed  he  was  a  citizen,  and  a  man  was  natural- 
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(Testimony  of  Foon  Goon  Mok.) 
ized  with  him  as  a  witness.     In  that  same  year  he 
also  executed  an  affidavit  wherein  he  claimed  cit- 
izenship for  that  same  man. 

In  August  of  1948  he  came  to  San  Francisco 
from  China  on  the  passport  which  he  had  pro- 
cured, and  at  first  claimed  that  he  was  born  in 
San  Francisco.  A  few  days  later  he  admitted  that 
he  was  not  born  in  San  Francisco.  Both  times 
those  statements  were  made  under  oath.  He  also, 
before  an  officer  of  this  service,  and  to  the  army, 
claimed  that  he  was  not  married,  claimed  he  was 
not  married  when  he  entered  the  army.  He  claimed 
he  was  married  in  1947  when  he  applied  to  enter 
the  United  States.  His  first  statement,  in  August 
of  '48,  that  was.  In  the  second  statement  he 
claimed  he  had  been  married  twice,  both  times  to 
the  same  woman.  He  married  a  Chinese  woman 
the  second  time  in  the  American  consul's  office. 

Mr.  Zwerin:     In  China? 

Mr.  Boland:    In  China,  yes. 

That  is  about  the  extent  of  the  false  representa- 
tions and  about  the  extent  of  our  case.  If  there 
are  any  further  questions  which  counsel  would  care 
to  have  me  bring  out? 

Mr.  Zwerin:  No,  Mr.  Boland,  I  have  a  copy 
here  of  the  summary  report,  which  you  undoubt- 
edly have,  since  it  came  from  your  office,  which 
shows  tliat  he  was  detained  in  Honolulu  on  his  way 
back  from  China  and  then  brought  here  on  the 
11th  of  August,  at  which  time  the  primary  hearing 
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was  discontinued  and  further  investigation  insti- 
tuted. And  then  on  August  16th,  five  days  later, 
1948,  he  was  questioned  and  at  that  time  freely 
admitted  that  he  was  in  fact  born  in  China,  giving 
his  correct  name  and  true  birth  date.  No  indict- 
ment was  returned  in  this  case,  Your  Honor,  no 
criminal  prosecution  was  instituted. 

I  may  say.  Your  Honor,  that  this  is  an  applica- 
tion, of  course,  under  the  military  provision  of  the 
law.  The  discharge,  a  photostatic  copy  of  which  I 
have  here,  shows  that  he  served  in  the  European- 
African-Middle  Eastern  theater  and  was  awarded 
a  ribbon  with  one  silver  and  two  bronze  battle  stars 
and  five  overseas  service  bars.  He  was  in  the  army 
a  few  days  less  than  three  years  and  was  in  the 
continental  United  States  only  four  months  and  25 
days  of  that  entire  time.  The  rest  of  the  time  he 
served  overseas.  He  was  discharged  for  the  con- 
venience of  the  government;  it  is  an  honorable 
discharge. 

I  ask  leave  to  file  it  as  petitioner's  exhibit  first 
in  order. 

(Thereupon  discharge  from  army  was  re- 
ceived in  evidence  and  marked  Petitioner's  Ex- 
hibit A.) 

Mr.  Zwerin :  Yes.  Now,  if  Your  Honor  pleases, 
with  regard  to  the  defendant's  present  situation, 
the  Immigration  people  ordered  that  he  be  excluded. 
I  don't  have  the  date  of  that  exclusion  order. 
8/27/48  was  the  original  hearing.     And  an  appeal 
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was  then  taken  to  Washington  through  the  Immi- 
gration Service,  which  affirmed  the  order  of  ex- 
clusion, but  then,  in  view  of  the  fact  that  this  peti- 
tion for  naturalization  had  been  filed  and  that  their 
order  be  stayed  pending  the  final  determination  of 
the  alien's  petition  for  naturalization.  So  the 
status  of  this  alien,  if  Your  Honor  pleases,  is  a 
little  different  than,  perhaps,  some  of  the  others 
before  you;  and  that  is,  if  his  application  be  de- 
nied, he  will  immediately  be  deported. 

As  I  say,  he  comes  here  under  the  military. 
Your  Honor  is  undoubtedly  familiar  with  the  fact 
that  the  law  was  changed,  permitting  people  that 
served  in  the  armed  forces  to  make  application. 
The  particular  provision  for  seven  years  was  de- 
leted, and  there  has  been  a  question  among  lawyers, 
and  I  think  even  in  the  Immigration  Service,  as 
to  what  has  been  meant  by  the  action  of  Congress 
in  deleting  the  time  element.  Your  Honor,  I  know, 
in  the  past,  has  denied  some  of  these  applications. 
I  [6]  understand  that  in  a  similar  matter  pending 
before  Judge  Erskine,  the  application  was  granted 
for  citizenship,  and  the  government  tlien  took  an 
appeal,  and  that  appeal  is  still  pending,  and  hasn't 
been  determined  by  the  Circuit  Court.  I  beli(n^e 
Judge  Erskine 's  case  was  similar  to  this,  Mr. 
Boland.    It  was  a  military  man? 

Mr.  Boland :    Yes. 

Mr.  Zwerin :  No  indictment  was  returned.  It 
was  a  false  claim  to  citizenship.  The  applicant 
was  awaiting  deportation. 
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Mr.  Boland:  Well,  I  have  forgotten  what  the 
false  statements  were  about,  but  it  did  involve  false 
statements. 

Mr.  Zwerin:    It  is  comparable  to  this  case. 

Mr.  Boland:  And  he  is  deportable,  or  he  was 
before  Judge  Erskine  admitted  him. 

The  Court:  Of  course,  we  had  a  number  of 
these  cases  of  false  claims  to  citizenship  that  were 
prosecuted. 

Mr.  Zwerin:  Yes,  Your  Honor.  I  handled  some 
of  them. 

The  Court:  I  think  you  were  representing  some 
of  them,  acting  as  attorney  in  several  cases. 

Mr.  Zwerin :  Of  course,  here  is  a  man  who  served 
this  country,  and  apparently  served  it  well,  in  the 
army — who,  if  he  had  been  properly  advised,  could 
have  made  application  under  the  law  and  would 
probably  have  been  granted  his  citizenship.  In- 
stead of  which,  apparently,  he  was  misadvised  and 
now  finds  himself,  after  being  in  this  country  for 
some  23  or  24  years,  [7]  subject  to  being  deported. 
How  long  has  he  been  here,  Mr.  Boland? 

Mr.  Boland:  We  have  never  been  able  to  verify 
his  entry,  but  I  believe  that  he  consistently  claimed 
entry  in  1930. 

Mr.  Zwerin:    1930.    This  is  1949;  almost  1950. 

Mr.  Boland:  Now  this  is  slightly  different  from 
the  normal  case  of  a  person  who  has  been  guilty 
of  misconduct  before  his  military  service  or  during 
the  military  service.  Here  the  misconduct  took 
place   after  his   discharge;   presumably  he   should 
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have  known  that  he  could  be  naturalized  as  an  alien. 
Then  he  not  only  makes  the  false  claim  of  citizen- 
ship for  his  own  interests,  but  he  goes  out  and 
makes  a  false  claim  of  citizenship  as  a  witness  in 
a  naturalization  proceeding,  indicating  a  complete 
disregard  of  the  possibility  of  voiding  that  man's 
citizenship.  Not  once,  but  twice.  When  this  man 
applies  for  citizenship  in  Chicago,  he  acted  as  a 
witness  for  him  there,  and  then  when  this  same  man 
is  applying  for  a  United  States  passport,  he  again 
claims  citizenship  and  executes  an  affidavit  for  him. 
So  here,  all  of  his  misconduct  occurred  after  his 
military  service,  and  has  been  continuing  up  to 
August  of  '48,  when  he  made  a  complete  breast  of 
everything. 

Mr.  Zwerin:  And  since  he  filed  his  petition, 
which  was  on  October  5th  of  1948,  over  a  year  ago, 
you  have  nothing  to  report  since  that  time,  Mr. 
Boland,  as  to  misconduct? 

Mr.  Boland:  Well,  I  don't  know  when  our  latest 
criminal  record  is,  but  I  don't  know  of  any. 

The  Court:     August,  1948? 

Mr.  Boland:     I  don't  think  there  is  any. 

Mr.  Zwerin:  Yes,  Your  Honor,  the  application 
was  filed  for  citizenshi])  in  October  of  1948  and 
then  the  stay  order  was  issued  on  October  20,  1948, 
from  Washington. 

Mr.  Boland:  I  tliink  the  petition  was  filed  later 
than  that. 

Mr.  Zwerin :     The  petition,  yes. 

Mr.  Boland:    The  petition  for  naturalization. 
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The  Court:  Well,  the  trouble  is,  counsel,  that 
as  you  know  the  extent  of  this  racket  of  claiming 
American  citizenship  is  so  great  that  it  resulted 
in  innumerable  prosecutions  here,  and  of  course 
many  of  the  Chinese  people  are  imposed  upon  by 
these  racketeers  who  sold  them  fake  birth  cer- 
tificates. 

Mr.  Zwerin:  There  is  no  birth  certificate  in- 
volved in  this  matter,  Your  Honor. 

The  Court :  No,  but  it  became  a  scandalous  situa- 
tion, the  whole  thing. 

Mr.  Zwerin :  I  am  familiar  with  the  whole  situa- 
tion. 

The  Court:    Yes. 

Mr.  Zwerin:  And  the  matter  where  even  non- 
Chinese  were  involved. 

The  Court:    But  it  is  pretty  hard  to 

Mr.  Zwerin:    Pretty  hard  to  send  this  man  back. 

The  Court:  The  only  basis  upon  which  I  can 
rest  a  decision  admitting  the  applicant  to  citizen- 
ship would  be  sympathy  for  him. 

Mr.  Zwerin:  It  is  pretty  hard  to  send  him  back 
to  China  at  this  time. 

The  Court:  Well,  of  course,  that  might  be  the 
effect,  that  he  might  be  deported;  but  that  also 
might  be  the  effect  of  denying  an  application  for 
citizenship  in  other  cases,  too.  It  is  a  question  of 
w^hether  his  entry  was  lawful — his  entry  into  the 
United  States.  And  I  think  it  might  be  considered 
a  harsh  rule  by  the  department  to  deport  a  man 
who  served  honorably  in  the  armed  forces. 
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Mr.  Zwerin:  There  is  no  criminal  record  in- 
volved with  this  man.    There  is  none  at  all. 

The  Court:  There  is  an  offense  committed,  how- 
ever. 

Mr.  Zwerin:  I  understand,  but  I  mean,  what  I 
had  in  mind,  Your  Honor,  was  that  during  his 
residence  in  the  United  States  prior  to  going  into 
the  army,  there  is  no  police  record  as  such. 

The  Court:  I  think  that  the  decision  of  the  Im- 
migration people  is  somewhat  harsh,  if  his  applica- 
tion for  citizenship  is  not  approved,  in  deporting 
him,  in  view  of  his  honorable  service  in  the  armed 
forces.  But  where  an  offense  such  as  this  has  been 
committed  and  admittedly  so,  I  don't  see  upon  what 
basis,  except  sympathy,  that  I  could  make  an  order 
admitting  him  to  citizenship.  He  swore  falsely 
that  he  was  an  American  citizen  on  more  than  one 
occasion;  once  in  his  o\vn  interests  and  also  to  get 
somebody  else  admitted  to  citizenship. 

Mr.  Zwerin:  And  he  swore  falsely  to  be  an 
American  citizen  when  he  enlisted  in  the  United 
States  Army,  Your  Honor. 

The  Court:     Enlisted  or  drafted? 

Mr.  Zwerin:  I  believe  he  was  drafted,  but  at 
any  rate,  when  he  registered  for  the  draft. 

The  Court:  He  would  have  been  eligible  for  the 
draft  anyhow. 

Mr.  Zwerin:  It  says  "inducted  into  the  military 
service,"  l)ut  I  wouldn't  rely  on  that,  because  they 
might  conclude  that  anyone  reported  by  the  draft 
board  was  inducted. 
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The  Court:  Well,  Congress  has  fixed  a  rather 
severe  penalty  for  false  claims  of  American  citizen- 
ship. It  is  considered  a  serious  offense.  It  was 
committed.  It  may  not  have  been  prosecuted  for 
reasons  which  were  sufficient  to  the  prosecuting 
authorities — probably  because  of  his  record  in  the 
army.  But  the  naturalization  statute  provides  for 
a  good  character,  and  here  within  a  very  brief 
period  before  he  applied  for  citizenship,  he  made 
this  false  affidavit,  and  the  one  in  1946,  only  two 
years  before  he  applied  for  citizenship,  he  swore 
falsely  in  behalf  of  some  other  applicant  for  citi- 
zenship. So  I  don't  see  how  I  can  with  good  con- 
science  

Mr.  Zwerin:  Well,  could  Your  Honor  take  this 
matter  under  submission  pending  the  opinion  by 
the  Circuit  Court '?  It  may  clarify  the  situation, 
since  Judge  Erskine's  ruling  is  there  being  passed 
upon. 

The  Court:  Well,  I  don't  know  what  the  facts 
are  in  the  case  Judge  Erskine  ruled  upon. 

Mr.  Zwerin:  They  are  comparable — a  compar- 
able situation. 

The  Court:  Well,  that  is  a  word — ''comparable" 
that 

Mr.  Zwerin:     That  attorneys  use. 

The  Court:  "Comparable"  is  a  word  that  covers 
a  lot  of  ground. 

Mr.  Boland:  Well,  in  that  case  I  recommended 
against  an  appeal,  because  I  felt  the  issue  was  an 
issue  of  fact,  and  I  still  think  that  when  it  gets 
upstairs  the  Court  will  decide  that  this  case  in  ap- 
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peal  from  Judge  Erskine  is  a  question  of  fact  for 
the  trial  court.     I  don't  see  where  any  precedent 
in  that  case 

The  Court:  Do  you  happen  to  remember  what 
the  facts  were  ? 

Mr.  Boland :  There  are  false  statements  as  to — I 
don't  know  wTiether  it  was  as  to  his  marriage  or 
what  it  was.  But  anyway,  there  were  false  state- 
ments up  to  approximately  a  month  or  two  months 
prior  to  the  filing  of  the  petition. 

The  Court :  Well,  was  that  false  claim  of  citizen- 
ship? 

Mr.  Boland:  I  don't  recall.  I  have  so  many  of 
these  that  I  forget  them. 

Mr.  Zwerin:     It  was  military  background. 

Mr.  Boland :    Yes,  he  did  have  such. 

Mr.  Zwerin:  But  the  false  statements,  if  Your 
Honor  pleases,  were  up  to  approximately  two 
months  prior  to  the  filing  of  the  application. 

The  Court:  But  did  the  man  in  Judge  Erskine 's 
case  swear  falsely  that  he  was  an  American  citizen 
to  get  somebody  else  naturalized,  and  also  in  his 
own  behalf? 

Mr.  Boland:  No,  it  was  only  to  protect  himself 
that  he  swore  falsely,  and  I  think  the  false  state- 
ments were  in  regard  to  his  marital  status.  He 
had  been  guitly  of  bigamy,  too. 

The  Court:     He  was  what? 

Mr.  Zwerin :  He  was  a  bigamist  as  well,  Your 
Honor.  He  was  guilty  of  bigamy,  wasn't  he,  in 
Judge  Erskine 's  case? 
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Mr.  Boland :    Yes. 

Mr.  Zwerin :  This  man  has  had  a  laudable  record 
in  the  army,  Your  Honor.  Battle  stars  and  cam- 
paigns. 

The  Court:    What  did  you  do  in  the  army? 

The  Witness:     I  worked  for  the  officers. 

The  Court :    What  kind  of  work  did  you  do  ? 

A.     For  the  quartermaster. 

Q.     What  kind  of  work  did  you  do  yourself? 

A.     Now? 

Q.     No,  in  the  army. 

A.     I  mean,  I  work  for  the  officers. 

Q.  Yes,  I  know,  you  worked  for  the  officers,  but 
what  did  you  do,  what  kind  of  work  did  you  do? 

A.     Mak-a  bed,  iron  the  clothes,  you  know. 

Mr.  Zwerin:  The  record  discloses  the  word 
''orderly,"  Your  Honor. 

The  Court:     You  were  an  orderly? 

A.     Yes. 

Q.     Who  were  you  orderly  for? 

A.  Well,  the  captain,  they  call  me,  you  know — 
wash  clothes,  mak-a  bed. 

Q.     I  see.    And  where  were  you,  in  Germany? 

A.     Yes,  Germany,  Africa. 

Q.     And  in  Africa?  A.     Italy. 

Q.  Your  captain  was  in  the  Quartermaster  De- 
partment? A.     That's  right. 

Mr.  Zwerin :  He  was  overseas  for  two  years  and 
six  months. 

The  Court:  But  I  don't  know  how  I  can  disre- 
gard this  record  of 


32  'Foon  Goo7i  31  ok  vs, 

(Testimony  of  Foon  Goon  Mok.) 

Mr.  Zwerin:  He  is  like  so  many  of  these  Chi- 
nese, Your  Honor.  They  just  love  this  country  too 
much. 

The  Court:  Well,  there  may  be  something  in 
that,  but  there  is  a  lot  of  other  people  who  would 
like  to  get  here,  too. 

Mr.  Zwerin:  Well,  you  see,  if  he  hasn't  made 
his  application  for  the  passport,  or  if  he  hadn't,  he 
probably  would  have  remained  in  Chicago  where 
he  was  in  the  laundry  business,  and  would  have 
been  swallowed  up  in  that  Chinatown. 

Mr.  Boland:  Well,  he  did  remain  in  Chicago, 
and  he  made  a  false  claim  even  there. 

Mr.  Zwerin:  Yes,  but  I  mean — oh,  you  mean  he 
was  just  helping  a  countryman  out. 

The  Court:  Well,  I  am  sorry,  but  I  feel  that  it 
is  advisable  to  deny  this  application. 

Mr.  Zwerin :    Yes,  Your  Honor. 

The  Court :    That  is  all. 

Certificate  of  Reporter 

I,  Official  Reporter  and  Official  Reporter  pro 
tem,  certify  that  the  foregoing  transcript  of  15 
pages  is  a  true  and  correct  transcript  of  the  matter 
therein  contained  as  reported  by  me  and  thereafter 
reduced  to  typewriting,  to  the  best  of  my  ability. 
/s/  ELDON  N.  RICH. 

[Endorsed] :    Filed  ]\Iarch  30,  1950. 
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CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  and  exhibit,  listed  below, 
are  the  originals  filed  in  this  court,  or  a  true  and 
correct  copy  of  an  order  entered  on  the  minutes  of 
this  Court,  in  the  above-entitled  case,  and  that  they 
constitute  the  Record  on  Appeal  herein,  as  desig- 
nated by  the  Appellant,  to-wit: 

Copy  of  Petition  for  Naturalization. 

Copy  of  Naturalization  Petitions  Recommended 
To  Be  Denied. 

Copy  of  Re-commendation  Page  29,  Attached  To 
And  Made  A  Part  Of  Findings  And  Recommenda- 
tions Of  Designated  Examiner,  etc. 

Minute  Order  of  December  13,  1949 — Order  Deny- 
ing Petition  For  Naturalization. 

Notice  of  Appeal. 

Designation  of  Record. 

Order  Extending  Time  To  Docket  to  April  1, 
1950. 

Copy  of  Order  of  Immigration  and  Naturaliza- 
tion Service  dated  October  20,  1948,  Staying  Execu- 
tion Of  Excluding  Order. 

Petitioner's  Exhbiit  No.  A — Copy  of  Honorable 
Discharge. 

Reporter's  Transcript  for  December  13,  1949. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Franci&co,  California,  this  31st  day  of  March,  A.  D. 
1950. 

C.  W.  CALBKEATH, 
Clerk. 

[Seal] :  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 


[Endorsed] :  No.  12516.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Foon  Goon  Mok, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Northern  District  of 
California  Southern  Division. 

Filed  March  31,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

For  the  Ninth  Circuit 

No.  12516 

FOON  GOON  MOK, 

Appellant. 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  IN  THE 
APPEAL  OF  THE  ABOVE  ENTITLED 
MATTER 

Comes  now  Foon  Goon  Mok,  by  and  through  his 
attorney,  Kenneth  Carlton  Zwerin,  and  files  herein 
the  statement  of  points  on  which  appellant  intends 
to  rely  in  the  appeal  of  the  above  entitled  matter. 

I. 

The  District  Court  erred  in  finding  that  said 
appellant  had  not  established  good  moral  character 
as  required  by  Section  324  (a)  of  the  Nationality 
Act  of  1940  (8  U.S.C.A.  724  (A)). 

II. 

The  District  Court  erred  in  denying  appellant's 
petition  for  naturalization  as  a  citizen  of  the 
United  States. 

/s/  KENNETH  C.  ZWERIN, 
Attorney  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :     Filed  April  6,  1950. 
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DESIGNATION  OF  RECORD  TO  BE  INCOR- 
PORATED IN  TRANSCRIPT  OF  RECORD 
ON  APPEAL 

Appellant,  Foon  Goon  Mok,  by  and  through  his 
attorney,  Kenneth  Carlton  Zwerin,  in  the  above  en- 
titled matter,  hereby  designates  the  entire  record 
in  the  above  entitled  matter  to  be  included  in  the 
transcript  of  record  on  appeal  on  his  pending  ap- 
peal from  the  judgment  heretofore  made,  filed  and 
entered  in  said  matter  denying  appellant's  petition 
for  citizenship. 

/s/  KENNETH  C.  ZWERIN, 
Attorney  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed]  :    Filed  April  6,  1950. 
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No.  12,516 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


FooN  Ctoon  ]\Iok, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLANT. 


JURISDICTION  STATEMENT. 
Appellant  filed  a  Petition  for  Naturalization  under 
the  provisions  of  KSection  324(a)  of  the  Nationality 
Act  of  1940  (8  U.S.C.A.  724  (A))  in  the  United  States 
District  Court  for  the  Northern  District  of  California, 
Southern  Division,  on  the  28th  day  of  February, 
1949  (T.  2-6).  His  Petition  for  Naturalization  was 
denied  by  District  Judge  Louis  E.  Goodman  on  De- 
cember 13,  1949,  upon  the  ground  that  the  petitioner 
had  failed  to  esta^blish  his  good  moral  character  for 
the  required  period  of  time  (T.  13-14).  Notice  of  ap- 
peal was  filed  with  the  Clerk  of  the  District  Court  on 
January  11,  1950  (T.  15). 

Jurisdiction  of  the  District  Court  to  entertain  the 
Petition  for  Naturalization  is  conferred  by  Section 


301  of  the  Nationality  Act  of  1940  (8  U.S.C.A.  701). 
Jurisdiction  of  the  Court  of  Appeals  to  review  the 
District  Court's  final  order  is  conferred  by  Section 
128  of  the  Judicial  Code,  as  amended  (28  U.S.C.A. 
1291). 

The  order  of  the  District  Court  in  denying  the  pe- 
titioner's application  for  United  States  citizenship  is 
a  final  decision  within  the  meaning  of  Section  128  of 
the  Judicial  Code.  (See  Tiifuu  v.  U.  S.,  270  U.S.  5(18, 
46  S.  Ct.  425,  70  L.  PJd.  738.) 


STATEMENT  OF  THE  CASE. 

The  appellant,  a  38  year  old  male,  native  of  Cliina, 
came  to  the  United  States  about  1930,  and  on  October 
7,  1942,  entered  the  United  States  Armed  Forces  and 
at  that  time  he  claimed  birtli  in  the  United  States. 
He  sei'\'ed  outside  the  continental  limits  of  the  United 
States  from  March  5,  1943,  to  September  17,  1945,  a 
j)eriod  of  two  years  and  six  months,  and  was  honoi'ably 
discharged  from  the  Army  on  Se])tember  2t>,  1945,  and 
he  was  in  tlie  Army  a  few  days  less  than  throe  years. 
The  appellant  served  in  the  European-African-^Tiddle 
Eastern  theatres  of  war  and  was  awarded  a  ri])bon 
with  one  silver  and  two  bronze  battle  stars  and  five 
overseas  service  bars. 

Ilo  api)lied  lor  a  United  States  passport  in  Chi- 
cago, Illinois  on  .Inly  12,  194(),  and  at  that  time  falsely 
claimed  Tnited  States  citizenshi])  and  in  seeking  his 
reentiy  in  the  United  States  in  August,  1948,  he  like- 
wise claimed  birth  in  the  Tnited  St^Ttes. 


The  appellant  appeared  as  a  witness  in  a  naturali- 
zation proceeding  for  a  friend  in  1946  at  which  pro- 
ceedings the  appellant  claimed  he  was  a  citizen  of  the 
United  States,  and  latei'  as  a  witness  for  the  same  per- 
son when  this  man  apphed  for  a  United  States  pass- 
port. 

The  appellant  gave  false  infonnation  concerning  his 
marital  status  at  the  time  he  entered  the  Army,  be- 
fore a  United  States  consul  and  in  seeking  reentry  in 
the  Ignited  States.  Ap})ellant  denied  he  had  been  mar- 
ried although,  at  that  time,  the  applicant  had  been 
married  and  subsequently  I'e-married  the  same  Chinese 
woman.  The  first  marriage  was  according  to  Chinese 
custom  prior  to  his  original  entry  and  the  second  time 
in  the  American  consul's  office  after  he  returned  to 
China  and  after  he  received  the  passi30i*t  in  1946.  Pe- 
titioner was  detained  in  Honolulu  on  his  return  from 
China  and  on  August  15,  1948,  and  frankly  admitted 
before  the  Immigration  Service  that  he  was  born  in 
China  and  his  marriage. 

No  criminal  indictment  was  founded,  and  appellant 
has  never  been  arrested  nor  charged  with  crime. 

The  Immigration  and  Naturalization  Service  has 
ordered  that  appellant  be  excluded  from  admission 
to  the  United  States  and  has  stayed  the  execution 
of  the  outstanding  excluding  order  pending  final  de- 
termination of  appellant's  petition  for  naturalization 
(T.  17). 

On  February  29,  1949,  appellant  filed  his  Petition 
for  Naturalization  under  Section  324  (a)  of  the  Na- 
tionalitv  Act  of  1940,  and  two  verif^ang  witnesses  ap- 


peared  before  a  representative  of  the  Immigration 
and  Naturalization  Service,  said  verifying  witnesses 
being  citizens  of  the  United  States,  and  said  verifying 
witnesses  stated  that  they  had  personal  knowledge  that 
I)etitioner  is  a  person  of  good  moral  character.  On 
March  1,  1949,  a  fiii-ther  affidavit  was  executed  attest- 
ing to  the  fact  that  the  affiant  had  known  the  appel- 
lant since  September,  1948,  and  that  appellant  is  and 
during  the  period  betw(>en  September,  1948,  and  the 
date  of  the  affidavit,  to-wit,  March  1,  1949,  was  a  per- 
son of  good  moral  character. 

On  December  13,  1949,  ap])ellant's  Petition  for  Nat- 
uraliz<ition,  upon  recommendation  of  the  Immigration 
and  Naturalization  Service,  was  denied  by  the  Honor- 
able Louis  E.  Goodman,  United  States  District  Judge, 
for  the  reason  that  the  appellant  "has  failed  to  estab- 
lish his  good  moral  character  for  the  required  ])eriod 
of  time"  (T.  14). 


SPECIFICATION  OF  ERRORS. 

1.  That  the  District  Court  erred  in  finding  that 
said  appellant  had  not  established  good  moral  char- 
acter as  required  by  Section  324(a)  of  the  Nationality 
Act  of  1940  (8  U.S.C.A.  724(A)). 

2.  That  th(»  District  Court  erred  in  deriving  ap- 
pellant's Petition  for  Nnturnlizntion  as  a  citizen  of 
the  United  States. 


SUMMARY  OF  APPELLANT'S  ARGUMENT. 
The  problem  here  is  to  determine  wliether  the  ap- 
pellant failed  to  establish  good  moral  character  be- 
fore the  District  001111;  and,  assuming  that  he  failed, 
for  what  period  prior  to  the  filing-  of  his  application 
for  naturalization  was  the  Court  justified  in  consider- 
ing in  deteiTnining  whether  the  appellant  possessed 
good  moral  character  as  required  under  the  specific 
section  of  the  Nationality  Act  under  which  appellant 
filed  his  petition. 


ARGUMENT. 

DOES  THE  TESTIMONY  SHOW  THAT  APPELLANT  HAS  FAILED 
TO  ESTABLISH  HIS  GOOD  MORAL  CHARACTER? 

The  recommendation  of  the  designated  examiner 
and  his  testimony  in  Court  sets  forth  the  following 
facts  upon  which  it  is  claimed  that  appellant  has  failed 
to  establish  his  good  moral  character: 

1.  He  claimed  birth  in  the  United  States  when  he 
entered  the  armed  forces  of  the  United  States  on  Oc- 
tober 7,  1942. 

2.  He  applied  for  a  passport  on  July  12,  1946,  at 
which  time  he  claimed  to  be  a  citizen  of  the  United 
States. 

3.  At  the  time  of  his  reentry  into  the  United  States 
in  August,  1948,  appellant  claimed  he  was  bom  in 
the  United  States. 

4.  Appellant  appeared  as  a  witness  in  a  naturaliza- 
tion proceeding  in  1946  and  later  as  a  witness  for 


the  same  i)erson  when  that  person  applied  for  a  United 
States  passport. 

5.  AppeHant  p:ave  false  information  concerning 
his  marital  status  at  the  time  he  entered  the  Army, 
before  a  United  States  Consul  and  in  seeking-  I'ecntry 
into  the  United  States. 

It  thus  appears  that  the  appellee  bases  its  order 
upon  three  premises. 

Firstly,  appellant's  various  claims  to  ])irth  in  the 
United  States;  secondly,  appellant's  appearance  as  a 
witness  in  a  naturalization  proceeding;  and,  thirdly, 
api^ellant's  false  statement  concerning  his  marital 
status. 

It  should  be  noted,  with  regard  to  the  second  cate- 
gory, that  the  person  who  was  naturalized,  with  the 
appellant  as  a  witness,  was  qualified  to  be  a  citizen  of 
the  United  States. 

Tjikewise,  appellant's  false  statements  concerning 
his  marital  status  does  not  seem  to  have  resulted  in 
anyone  having  been  hurt.  When  he  enter(Hl  tlu*  Army 
he  could  have  had  an  allotment  made  to  his  spouse 
the  greater  portion  of  which  the  govei'nment  would 
have  paid  liad  he  disclosed  his  marriage.  By  stating 
that  he  was  single  he  did  not  cost  the  government  this 
additional  amount.  Moreover,  a])pellant  believes,  in 
connection  with  this  alleged  false  claim,  tliat  this 
Court  shoukl  keep  in  mind  the  fact  that  apix'llant's 
first  marriage  was  in  accordance  with  Chinese  tradi- 
tion and  that  a  (piestion  has  arisen  before  the  Tmmi- 
gi'ation  and  Naturalization  Service  as  to  the  validity 
of  such  marriages.  Sueh  marriages  oceni"  without  any 


license  or  recordation  of  the  fact  and  without  any 
legal  document  to  substantiate  the  marriage  or  any 
entry  upon  any  public  or  ecclesiastical  record.  No 
clergyman  or  state  officer  officiates  at  such  weddings 
and  the  ceremony  seems  to  be  nothing  more  than  a 
statement  by  the  participants  that  they  are  husband 
and  wife  and  the  drinking  of  tea  together.  Because 
of  the  attitude  of  the  Immigration  and  Naturaliza- 
tion Service  in  questioning  these  marriages,  a  custom 
has  now  arisen  among  the  Chinese  of  remarrWng  their 
spouses  before  the  American  consul  in  one  of  the 
cities  in  China  or  Hong  Kong  so  that  pennanent 
recordation  may  be  made  of  the  fact.  Obviously  ap- 
pellant would  have  'been  precluded  in  participating  in 
this  marriage  and  having  it  solemnized  before  the 
American  consul  had  he  disclosed  the  previous  marital 
status. 

Appellant  urges  that  the  two  latter  premises  upon 
which  the  appellee  bases  its  order,  while  serious,  are 
not  sufficient  to  show  that  he  does  not  have  good  moral 
character.  Such  false  statements  do  not  seem  to  have 
hamied  anyone  nor  do  they  seem  to  have  been  the  type 
of  conduct  that  would  outrage  the  moral  feelings  of  his 
neighbors. 

Appellant  did  not  produce,  as  others  who  have  had 
their  application  for  naturalization  denied,  any  false 
documents  purporting  to  show  that  he  was  a  native 
born  citizen  nor  any  fraudulent  birth  certificate  nor 
per.iured  statements.  Also,  unlike  other  applicants,  ap- 
pellant has  never  been  charged  with  crime  either  aris- 
ing out  of  his  false  claim  to  native  birth  or  for  any 
other  violation  of  any  law  either  under  the  statutes 


of  the  United  States  or  any  state.  Appellant's  alleged 
bad  moral  character  occurred  subsequent  to  his  hon- 
orable discharge  from  tlie  United  States  Army. 

The  meaning  of  the  expression  in  the  Nationality 
Act  of  "good  moral  character"  has  been  tlie  su'lxject 

of  some  concern.  However,  in  Petition  of  R ,  (56 

F.  Supp.  969)  the  Court  held: 

''By  using  in  the  Nationality  Act  a  phrase  so 
popular  as  'good  moral  character'  Congress  seems 
to  have  invited  judges  to  concern  themselves  not 
only  with  the  technicalities  of  the  criminal  law, 
but  also  with  the  norms  of  society  and  the  way 
the  average  men  of  good  will  act." 

This  Court,  in  the  case  of  United  States  of  America 
V.  Samuel  Harrison,  decided  March  24,  1950  (No. 
12,354),  sets  forth  the  test  in  the  words  of  Mr.  Justice 
Bone  as  follows: 

"Whether  the  moral  feelings  now  prevalent  gen- 
erally in  this  country  would  be  outraged  by  the 
conduct  in  question." 

Appellant  respectfully  urges  that  the  action  of  ap- 
pellant in  claiming  citizenship  in  the  United  States 
and  by  accepting  the  burdens  of  this  citizenship  which 
placed  him  overseas  and  in  the  Army  for  a  few  days 
less  than  three  years,  in  active  theatres  of  the  war, 
and  which  result(^d  in  his  Ixnng  awarded  a  ribbon  with 
one  silver  and  two  bronze  battle  stars  and  five  over- 
seas service  bars  does  not  outrage  the  moial  feelings 
now  pi-evalent  generally  in  this  country.  Appellant 
finds  himself  in  a  position  of  a  man  who  apparently 
loved  the  United  States  to  such  an  extent  that  he,  like 


other  citizens,  served  and  served  honorably  at  a  tiine 
of  great  need. 

The  Distnet  Judge  reco.gnized  that  the  deportation 
order  against  one  wlio  had  served  as  lioiioral^ly  as  a])- 
pellant  had  was  a  harsh  one  when  he  observed  (T. 
27): 

''I  think  it  might  he  considered  a  harsh  rule 
by  the  de))artment  to  deport  a  man  who  serv^ed  so 
honorably  in  the  Ai-med  Forces." 

and  again  (T.  28) : 

"I  think  that  the  decision  of  the  Immigration 
people  is  somewhat  harsh,  if  his  aj^plication  for 
citizenship  is  not  approved,  in  deporting  him  in 
view  of  his  honorable  service  in  the  armed  forces." 

When  we  consider  that  the  appellant  will  not  only 
be  deported  should  his  appeal  l^e  denied,  but  deported 
to  a  country  whose  present  government  and  ideology 
is  at  variance  with  the  j^rinciples  to  which  appellant 
gave  almost  three  years  of  his  life  in  Gemiany,  Africa 
and  Italy,  merely  because  the  appellant  claimed  to 
be  born  in  the  United  States,  appeared  as  a  witness 
and  testified  that  he  was  born  in  the  United  States  and 
gave  untrue  statements  concerning  his  marital  status, 
the  decision  is  both  harsh  and  cruel. 

The  factual  situation  with  which  we  are  presented 
here  is  analogous  in  all  material  respects  to  those  con- 
sidered in  a  series  of  cases  recently  before  the  Board 
of  Immigration  Appeals  involving  applications  for 
suspension  of  deportation  under  Section  19  c  (2)  of 
the  1917  Immigration  Act.  These  cases  are  all  consid- 
ered in  the  Matter  of  K ,   No.  A6(>45024,   de- 
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oided  by  the  Board  on  Febvuary  1,  1949,  and  repoi*ted 
in  May,  1949,  Monthly  Review  (Vol.  VI,  No.  11).  The 
aliens  in  each  of  these  cases  macJe  false  claims  to 
American  citizenship  within  the  period  of  time  in 
which  they  were  required  to  ( stahlish  their  rjood  moral 
character  nnder  the  applicahle  statute.  We  quote  the 
following  from  the  reported  case: 

"Before  discretionary  relief  will  he  J^ranted  by 
suspension  of  dcjiortation,  the  respondent  must 
appear  to  be  a  person  of  irood  moral  character 
durins^  the  past  five  years  and  it  must  appear  that 
such  deportation  of  the  respondent  will  result 
in  serious  economic  detriment  to  his  citizen  wife 
and  child  (Sec.  19  (c)  of  the  Immioration  Act 
of  1917).  In  this  case  the  effect  of  the  respond- 
ent's f<alse  claims  to  citizenship  upo))  a  possible 
finding  of  good  moral  character  must  he  consid- 
ered. 

"While  this  Board  has  denied  suspension  in  the 
case  of  an  alien  falsely  and  knowinuiy  claiming 
citizenship  after  institution  of  deportation  pro- 
ceedings (Matter  of  W ,  55933/565,  Sep- 
tember 24,  1943),  it  has  held  suspension  proper 
where  an  alien  claimed  citizenshi])  in  a})plying 
for  a  job  and   registering   for   selective   service 

(Matter  of  B ,  6033312,  affirmed  by  A.  G. 

Sej)teml)cr  lb,  1947).  In  the  instant  case,  the  false 
statements  (uttered  ])i'ior  to  the  institution  of 
present  j)]'oceedings)  leading  to  resj)ondent's  vot- 
ing appear  to  have  been  prompted  by  a  fear  that 

he  would  otherwise  lose  his  job.  In  the  B case 

it  was  stated  that  the  granting  of  suspoision  was 
merited  in  the  case  of  (tn  alien  whose  record  is 
excellent  save  for  false  claim  of  citizenship.  In 
this  connection,  cou)is(  I  staf<s  i)i  his  brief : 
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*'  'It  may  not  be  eiitiToly  affui-ato  to  state  that 
the  appellant's  record  is  excel  lent  bnt  taken 
generally,  it  seems  to  comprise  a  record  of 
what  most  American  communities  would  find 
to  he  reasonably  normal  activities  and  behavior 
without  any  serious  transgressions  of  morality, 
decency  or  law.  He  has  not  acquired  a  criminal 
record  of  any  kind,  has  supported  his  family, 
worked  steadily  and  maintained  the  respect  of 
his  friends,  associates,  and  employers.  No  more 
is  asked  of  members  of  our  community  to  qual- 
ify them  as  morally  woi-thy  and  of  satisfactory 
reputation. ' 

''Upon  a  number  of  occasions  this  Board  has 
spoken  regarding  the  character  w^hich  an  alien 
must  possess  in  order  to  l)e  granted  administrative 
relief.  In  the  Matter  of  K ,  6092065  (No- 
vember 3,  1947),  w^e  stated:  'While  we  do  not 
condone  respondent's  illegal  actions  in  misrepre- 
senting himself  as  a  citizen,  we  nevertheless  do 
not  think  that  he  is  precluded  from  establishing 
his  good  moral  character.'  The  illegal  actions  in- 
volved therein  were  false  claims  of  citizenship 
in  ohtainhifj  employment,  in  draft  registration, 
and  in  registering  to  vote,  for  ivhich  the  alien 
was  convicted  of  violating  Section  746  (a),  Title 
8,  U.S.C.,  granted  a  suspended  sentence  and 
placed  on  probation.   We  have  also  stated  in  the 

Matter  of  P ,  4383150  (November  17,  1947) 

that  'The  general  tendency  has  been  yiot  to  con- 
strue good  moral  character  to  mean  moral  ex- 
cellence, nor  to  hold  that  it  is  destroyed  by  a 
single  lapse.  It  is  relative  and  measured  by  con- 
sidering the  particular  x)erson's  actions  generally 
and  the  regard  in  which  he  is  held  by  the  com- 
munity as  a  whole.'  Since  the  acts  involved  ifi  the 
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instant  case  arc  sinnlar  and  i}i  a  scries  (with  each, 
succeeding  false  claim  being  uttered  merely  to 
conceal  previous  statements),  respondent  m-ay  he 
regarded  as  being  guiltg  in  fact  of  but  one  such 
lapse,  for  which  he  has  made  amends/'  (Empha- 
sis added.) 

Everytliin^  that  lias  l)een  said  by  the  Board  in 
these  deportation  cases  would  apply  with  like  effect 
here,  and  the  remarks  of  the  Board  quoted  from  its 

opinion  in  the  Matter  of  P ,  would  be  just  as 

pertinent  if  directed  to  the  facts  of  this  case  as  they 
were  in  the  one  in  which  thev  were  made. 


FOR  WHAT  PERIOD  PRIOR  TO  THE  FILING  OF  THE  CITIZEN- 
SHIP  PETITION  WAS  THE  COURT  JUSTIFIED  IN  CONSID- 
BRING  APPELLANT  S  CONDUCT? 

The  appellant's  misconduct  terminated  on  Aucjust, 
1948,  at  which  time  he  frankly  admitted  he  was  l)orn 
in  China.  His  Petition  for  Naturalization  was  filed  on 
February  28,  1949,  under  Section  324(a)  of  the  Na- 
tionality Act  of  1940  as  amended.  This  section  is  un- 
like other  provisions  of  the  Nationality  Act  in  that 
there  is  no  residence  requirement  and  )io  prescribed 
period  of  time  during  winch  good  tnoral  character 
must  be  shown  as  a  prercijuisite  to  naturalization.  The 
Conj^ressionai  Report  which  ;icc<tiu])aiiio(l  tli<>  hill 
stMes  that  its  purpose^  is  to  make  it  ixtssihh^  for  aliens 
who  have  served  honorably  in  th(^  Armed  Forces  to 
ac(|iiire  citizenshij)  throuiih  natui'alization  without  the 
necessity  of  i^-oing"  tln'ou^h  cei'tain  processes  nHpiired 
of  non-ser\ice  ])eople.  The  ])i'(»])U'm  to  be  determined 
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is  for  what  period  of  time  the  appellant  must  estab- 
lish he  has  been  a  person  of  good  moral  character. 

In  Application  of  Murra  (178  F.  (2d)  670,  Circuit 
Court,  Seventh  Circuit,  rehearing  denied  January 
31,  1950)  a  petition  was  filed  under  Section  307  (a) 
of  the  Nationality  Act  of  1940  (8  U.S.C.A.  707  (a)) 
which  prohibits  naturalization  unless  ''immediately 
preceding  the  date  of  filing  petition  for  naturaliza- 
tion the  petitioner  has  for  at  least  five  years  been  and 
still  is  a  ])erson  of  good  moral  character."  The  gov- 
ernment's contention  that  the  naturalization  Court 
may  inquire  into  the  entire  life  history  of  the  peti- 
tioner to  ascertain  his  true  chai-acter  and  inclination 
was  rejected,  and  the  Court  held  that  the  government 
in  its  incjuiry  as  to  the  fitness  of  an  applicant  for  nat- 
uralization, under  this  five  year  residential  section,  is 
confined  to  the  five  year  period  immediately  preceding 
the  filing  of  petition  for  naturalization.  The  Coui*t  ob- 
served : 

"We  cannot  believe  that  Congress  meant  other 
than  what  it  said,  that  is,  that  if  a  petitioner  meets 
the  enumerated  rec[uirements  for  a  period  of  five 
years  immediately  prior  to  the  filing  of  his  peti- 
tion he  is  entitled  to  be  admitted.  We  need  not  de- 
cide that  a  court  is  never  justified  in  making  in- 
quiry concerning  a  petitioner  previous  to  the  five 
year  period,  but  what  we  do  think  and  hold  is  that 
even  so  the  fact  developed  by  such  an  inquiry 
cannot  be  used  as  the  basis  for  disqualification." 

The  section  under  which  appellant  filed  his  petition 
lias  deleted  both  the  residential  requirement  and  the 
prescribed  period  of  time  during  which  good  moral 


cliavacter  must  ))e  sliowu  and  there  does  not  seem  to 
])e  any  authority  as  to  the  time  that  appelhmt  must 
show  ,c:ood  moral  character.  However,  in  tlie  Monthly 
Review  of  the  Tmmi.G:ration  and  Naturalization  SeiT- 
ice  for  November,  1948,  at  ]nxa:p  58,  the  followinj^  ap- 
pears : 

"An  applicant  within  the  cxce])ted  class  (not  re- 
quired to  have  continuous  residence  in  the  Tnited 
States  for  five  years)  need  only  establish  that  he 
has  been  a  person  of  jjood  moral  character  during: 
the  abbreviated  period  of  residence  ap])licable 
to  his  class." 

In  the  article  entitled  "Trends  Towards  Uniform- 
ity in  Naturalization  Decisions",  by  Edwai-d  Rndnick, 
Supervisor  of  Citizenship  Certificate  Unit  of  the  Office 
of  Adjudications,  Immi,2:"i*ation  and  Naturalization 
Service,  in  the  July,  1947  issue  of  the  Service's 
Monthly  Review,  the  followino-  appears: 

"The  courts  are  in  G^eneral  a2:reement  with  the 
Sei-vice  view  that  where  the  reqnired  period  of 
residence  is  less  than  five  years  the  applicant 
need  prove  good  moral  character  onJn  for  the  re- 
quired period."    (Italics  added.) 

It  should  be  reiterated  that  applicant  was  not  re- 
(|uired  to  have  any  period  of  residence. 

A])pellant  respectfully  urges  that  from  a  reading 
of  the  section  under  which  appellant  filed  his  ])etition 
and  the  Murra  decision  it  is  lo*;ical  to  conclude  that 
the  intenti(^n  of  the  Conu:ressional  enactment  of  Sec- 
tion ;j24(a)  was  that  petitioners  nndci-  thai  section 
are  not  required  to  establish  that  they  have  been  per- 
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sons  of  ,2:ood  moral  character  for  any  rigidly  defined 
period  of  time. 

In  the  case  of  Jim,  Yuen  Jung  v.  Bruce  G.  Barber 
(No.  12455,  presently  pending  before  the  United  States 
Court  of  Ai)peals  for  the  Ninth  District)  the  desig- 
nated examiner  in  giving  his  views  as  to  the  precise 
period  for  which  good  moral  character  must  be  shown 
stated  as  follows  (Jim  Yuen  Jung  T.  35) : 

''The  Service  feels  that  on  a  military  case  under 
324(a) — we  have  the  two  separate  acts  under 
324(a)  and  324(x\),  which  is  the  Veterans  Act 
for  World  War  I  and  II,  no  particular  length 
of  time  being  required  on  that.  The  ^dew  is  that 
the  petitioner  must  show  good  moral  character 
from  the  time  of  the  filing  of  the  petition  to  the 
date  of  the  heming,  but  that  his  conduct  for  a 
reasonable  period  prior  to  the  filing  may  be  con- 
sidered as  indicating  what  his  character  is  as  of 
the  filing  of  the  petition."  (Italics  added.) 

The  petition  was  filed  on  February  28,  1949,  and  the 
hearing  was  had  on  December  13,  1949,  and  in  this 
regard  (T.  26)  the  designated  examiner  stated  that 
he  did  not  think  there  was  any  misconduct  since  Au- 
gust of  1948,  a  period  of  one  year  and  four  months 
or  thereabouts. 

Since  Congress  has  seen  fit  to  remove  the  time  pe- 
riod, appellant  respectfully  urges  that  the  District 
Court  erred  in  considering  appellant's  various  false 
claims  prior  to  August  of  1948  as  the  proof  that  ap- 
pellant had  not  established  his  good  moral  character. 
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CONCLUSION. 

Had  appellant  been  properly  advised,  he  could  have 
made  application  at  the  time  he  was  honorably  dis- 
charged from  the  United  States  Army  after  serving 
the  United  States  well  dui-inji"  the  wai-  and  undoubt- 
edly   his    petition    for    citizenshi])    would    tlien    have 
been  granted.  Unfortunately  appellant  was  either  ill- 
advised  or  not  advised  and  so  when  he  followed  the 
acce])ted  Chinese  custom  of  visiting  his  homeland  and 
seeing  his  family  and  remarrying  his  wife  l)efore  the 
American  Consul  he  procured  the  passport  which  led 
to  his  false  statement  in  Chicago  and  upon  his  return 
to  the  United  States.  However,  appellant  was  never 
indicted    for    these    false    statements    nor    informed 
against,  and  having  l)een  ordered  excluded  from  the 
United  States  and  having  exhausted  his  administrative 
remedies,  now  makes  application  for  naturalization. 
''The  fact  that  de]iortation  proceeding  was  ]>end- 
ing  against   petitionei-  did  not   bar  the  Federal 
District  Court  from  considering  petition  o\'  nat- 
uralization of  petitioner  instituted  under  324(a) 
whicli  |)erniits  honoral)ly  discliai'gcHl  war  \ cterans 
to  i)etition  for  naturalization.''  Petition  of  War- 
Jiol  (84  F.  Supp.  543). 

As  Mr.  Justice  Bone  remarked  in  the  case  of  Vuitcd 
States  of  America  v.  Samuel  Harrison  (supra) : 

"It  may  well  be  that  in  the  exercise  of  a  sound 
discretion  in  passing  upon  a  petition  for  naturali- 
zation, a  court  could,  with  ])rop]-iety,  disregard 
evidence  of  some  minor  offenses  not  indicative  of 
moral  depravity  where  the  record  fails  to  disclose 
the  commission  of  serious  offenses." 
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Appellant  respectfully  urges  that  his  false  claim 
to  being  born  in  the  United  States  is  not  indicative 
of  moral  depravity  in  view  of  the  fact  that  he  sought 
no  benefit  from  this  false  claim  but  only  the  privilege 
of  fighting  the  enemy  of  the  United  States. 


PRAYER. 

Wherefore,  appellant  prays  that  the  decision  of  the 
District  Court  be  reversed  and  that  he  be  admitted  to 
United   States  citizenship. 

Dated,  San  Francisco,  California, 
May  29, 1950. 

Kenneth  C.  Zwerin, 

Attorney  for  Appellant. 

(Appendix  Follows.) 
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Appendix 

APPLICABLE  STATUTES  AND  REQULATIONS. 

Section  324(a)  of  the  Nationality  Act  of  1940,  as 
imended,  so  far  as  relevant  to  this  proceedings  (8 
J.S.C.  724(A))  provides: 

"  (a)  Any  person  not  a  citizen  who  has  served 
honora'bly  in  an  active-duty  status  in  the  military 
or  naval  forces  of  the  United  States  during  either 
World  War  I  or  during  a  period  beginning  Sep- 
tember 1,  1939,  and  ending  December  31,  1946, 
or  who,  if  separated  from  such  service,  was  sep- 
arated under  honorable  conditions,  may  be  natural- 
ized as  provided  in  this  section  if  (1)  at  the  time 
of  enlistment  or  induction  such  person  shall  have 
been  in  the  United  States  or  an  outlying  posses- 
sion (including  the  Panama  Canal  Zone,  but  ex- 
cluding the  Pliilipjjine  Islands),  or  (2)  at  any 
time  subsequent  to  enlistment  or  induction  such 
person  shall  have  been  lawfully  admitted  to  the 
United  States  for  permanent  residence.  The  ex- 
ecutive department  under  which  such  person 
served  shall  determine  whether  the  persons  have 
served  honorably  in  an  active-duty  status,  and 
whether  separation  from  such  service  was  under 
honorable  conditions:  Provided,  however.  That 
no  person  who  is  or  has  been  separated  from  such 
service  on  account  of  alienage,  or  who  was  a 
conscientious  objector  who  performed  no  military 
or  naval  duty  whatever  or  refused  to  wear  the  uni- 
form, shall  be  regarded  as  having  served  honor- 
ably or  having  been  separated  under  honorable 
conditions  for  the  purposes  of  this  section. 

(b)  A  person  filing  a  petition  under  subsec- 
tion (a)  of  this  section  shall  comply  in  all  respect 
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with    the    reqiiirrmciits    of    tliis    (•liaj)tcr   except 
that— 

(1)  he  may  be  naturalized  regardless  of  age, 
and  notwithstanding  the  provisions  of  section  703 
and  726  of  this  title; 

(2)  no  declaration  of  intention,  no  cei-tifieate 
of  arrival,  and  no  period  of  residence  within  the 
United  States  or  any  State  shall  he  required; 

(3)  the  petition  for  naturalization  may  be 
filed  in  any  court  having  naturalization  jurisdic- 
tion regardless  of  the  residence  of  the  ])ctitioner; 

(4)  there  shall  be  included  in  the  petition  the 
affidavits  of  at  least  two  credible  witnesses,  citi- 
zens of  the  United  States,  stating  that  each  such 
witness  personally  knows  the  ])etitioner  to  be  a 
person  of  good  moral  character,  attached  to  the 
principles  of  the  Constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and 
happiness  of  the  United  States ; 

(6)  if  no  longer  sei'ving  in  the  military  or 
naval  forces  of  the  United  States,  the  Service  of 
the  })etitioner  shall  be  proved  by  a  duly  authenti- 
cated certification  from  the  executive  department 
under  which  the  jx'titioner  served,  which  shall 
state  whether  the  ])etitioner  served  honorably  in 
an  active  duty  status  during  either  World  War 
1  or  during  a  period  beginning  September  1,  1939, 
and  ending  December  31,  1946,  and  was  separated 
from  such  service  under  honorabh'  conditions; 
(Italics  supplied.) 
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Appellee. 


BREF  FOR  APPELLEE. 


JURISDICTION. 

Appellant  filod  his  petition  for  naturalization  un- 
der the  provisions  of  Section  324(A)  of  the  National- 
ity Act  of  1940  (8  U.S.C.A.  724(A))  in  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division,  on  Febniary  28,  1949 
(T.  2-6).  His  petition  was  denied  by  District  Judge 
Louis  E.  Goodman  on  December  13,  1949,  upon  the 
ground  that  he  had  failed  to  establish  his  good  moral 
character  for  the  required  period  of  time  (T.  13-14). 
Appellant  filed  his  notice  of  appeal  with  the  Clerk  of 
the  District  Court  on  January  11,  1950  (T.  14-15). 

Jurisdiction  of  the  District  Court  to  entertain  the 
petition    for   naturalization    is    conferred   by    flection 


301  of  the  Nationality  Act  of  1940  (8  U.S.C.A.  701). 
Jurisdiction  of  the  Court  of  Appeals  to  review  the 
District  Court's  final  order  is  conferred  })y  Section 
128  of  the  Judicial  Code,  as  amended  (28  U.S.C.A. 
1291). 

The  order  of  the  District  Court  in  denyinc:  the  pe- 
tition for  naturalization  is  a  final  decision  within  the 
meaning  of  Section  128  of  the  Judicial  Code  (see 
Tutun  V.  U.  S.,  270  U.S.  568,  46  S.  Ct.  425,  70  L.  Ed. 
738). 


STATEMENT  OF  THE  CASE. 

The  appellant  was  born  in  China  on  July  18,  1912 
(T.  2-21).  He  entered  the  United  States  illegally  at 
New  York,  N.  Y.,  in  May  of  1930  on  a  vessel  the 
name  of  which  is  not  knowTi  (T.  3-21).  His  petition 
for  naturalization  was  not  supported  by  a  certificate 
showing  the  date,  place,  and  manner  of  his  entry  to 
the  United  States  because  Section  324(A)  of  the  Na- 
tionality Act  of  1940  excepted  him  from  such  require- 
ment. (See  Ap])endix.) 

Appellant  was  inducted  into  active  service  in  the 
United  Stat(»s  Army  on  October  21,  1942,  and  served 
therein  to  Se})tember  26,  1945,  when  he  received  a  cer- 
tificate of  honoT'able  discharge  (T.  3-21).  At  the  time 
of  his  induction  he  claimed  to  hav(^  l^ecn  born  in  the 
United  States  (T.  21). 

On  .)ul\  12,  194(),  he  made  a  formal  application  foi- 
a  United  States  ])asspoJ't  in  which  he  declaicd  undci' 


oath  that  he  had  been  born  in  San  Francisco,  Cali- 
fornia, on  July  18,  1912,  and  was  a  citizen  of  the 
United  States  (U.S.  Exhibit  No.  1;  T.  21). 

In  the  same  year  of  1946  appelhmt  a^ain  falsely 
claimed  United  States  citizenship  by  appearing  as  a 
supporting  witness  to  a  petition  for  natui-alization, 
which  petition  was  granted  (T.  21).  Also,  in  the  same 
year  of  1946  he  made  another  false  affidavit  of  citizen- 
ship in  support  of  the  same  person's  application  for 
a  United  States  passport  (T.  12-22). 

In  Au,2:ust  of  1948,  by  means  of  the  United  States 
passport  which  he  had  secured  in  1946,  he  attempted 
to  reenter  the  United  States  as  an  American  citizen 
and  again  testified  that  he  had  been  born  in  the  United 
States.  Five  days  later  he  admitted  that  he  had  been 
boi-n  in  China  (T.  22-23). 

Appellant's  petition  for  naturalization  recites  that 
he  was  then  married  to  one  Lun  Fung  How,  the  date 
of  marriage  being  October  of  1928  (T.  2).  He  twice 
falsely  claimed  that  he  was  not  married,  first  to  the 
Army  authorities  and  then  to  the  officers  of  the  Immi- 
gration and  Naturalization  Service  (T.  22).  In  Au- 
gust of  1948,  at  which  time  he  finally  admitted  the 
truth  as  to  his  place  of  birth  and  his  citizenship,  he 
also  admitted  the  fact  of  his  marriage,  stating  that 
he  had  married  his  w^fe  for  the  second  time  at  the 
American  Consulate  in  China  in  1947  (T.  22).  His 
petition  recites  that  he  has  two  children :  Mok  Yee 
Lok,  ])orn  January,  1929  in  China,  and  Mok  Kwong 
Yee,  born  January  15,  1948  in  China  (T.  3). 


On  October  20,  1948,  the  ImniigTation  and  Natnral- 
ization  Service  ordei-ed  that  execntion  of  tlie  ordei' 
exchiding  the  appeUant  I'roni  the  United  States  be 
deferred  pending  dis])()sition  of  his  application  for 
naturaliziition  (T.  17). 


CONTENTIONS  OF  APPELLANT. 

The  appelhmt  contends  that  the  District  Court  erred 
in  finding  that  appellatit  had  not  estal)lished  good 
moral  character  as  required  b}'  Section  324(A)  of  the 
Nationality  Act  of  1940:  and  also  erred  in  denying 
ap])ellant's  petition  for  natuT'alization  (Appellant's 
Brief  p.  4). 

A])])ellant  raises  two  main  questions:  First,  whether 
appellant  did  fail  to  establish  good  moral  chai-acter 
before  the  District  Court,  and,  Second,  what  period 
of  time  was  the  District  Court  authorized  to  consider 
in  determining  whether  the  appellant  had  established 
good  moral  character  under  Section  324(A)  (Appel- 
lant's Brief  p.  5). 

The  aj)pellant's  brief  sets  out  his  several  acts  fi'om 
October  of  1942  to  August  of  1948,  during  whicli  pe- 
riod of  time  he  claimed  birth  in  the  United  States  and 
American  citizenship,  and  falsified  concerning  his 
mai'ital  status  (Appellant's  Brief  ])p.  5-6). 

in  addition  his  brief  (pj).  ()-7)  asserts:  First,  that 
his  fals<'  representation  of  United  States  citizenshi}) 
at  the  time  he  a[)peare(l  as  a  witness  to  anothei"  alien's 
prtitiou  foi-  naturalization  in  1946,  and  when  lie  sup- 


l)orted  the  same  person's  ap])lication  for  a  United 
States  passport  in  the  same  year,  did  no  hann  to  any- 
one; Second,  that  no  person  was  harmed  by  his  false 
statements  regarding  his  marital  status;  and  Third, 
that  these  offenses  are  not  of  a  type  which  would  "out- 
rage the  moral  feelings  of  his  neighbors"  (Appellant's 
Brief  pp.  6-7). 

In  addition,  tlie  appellant  points  out  that  he,  un- 
like some  others  who  also  falsely  claimed  United 
States  citizenship,  did  not  procure  fraudulent  docu- 
ments to  su])port  his  false  claim,  nor  perjured  state- 
ments; also,  that  he  has  never  been  prosecuted  for 
these  or  any  other  offenses  (Appellant's  Brief  pp. 
7-8). 

With  further  reference  to  his  false  statements  con- 
cerning the  fact  of  his  wife  and  child  in  China,  appel- 
lant asseris  that  this  resulted  in  a  saving  to  the  Gov- 
ernment since  the  tnith  probably  would  have  caused 
an  allotment  to  be  made  to  them  (Appellant's  Brief 
p.  6). 

The  reason  for  remarrying  his  wife  in  China  in 
1947  is  ascribed  to  the  asserted  difficulty  encountered 
by  his  people  in  China  in  proving  Chinese  marriages. 
He  mentions  a  ''custom"  recently  growing  up  among 
the  Chinese  of  remarrying  their  spouses  at  American 
Consulates  in  China  in  order  to  create  records  of 
such  marriages  (Appellant's  Brief  pp.  6-7). 
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ARGUMENT. 
Since  tlic  a})pollant  undertakes  to  sliow  tliat  liis 
various  offenses  did  not  justify  the  denial  of  his  peti- 
tion for  naturalization  and,  if  they  did,  questions  the 
period  of  time  during-  which  the  District  Court  could 
properly  requii'e  a  showing  of  good  character,  the 
appellee  will  touch  upon  each  act,  seriatim,  and  then 
discuss  the  main  issue  raised  by  the  appellant. 

1.  That  no  person  was  harmed  by  the  appellant's 
false  claim  to  native  birth  and  United  States  citizen- 
ship when  he  acted  as  a  witness  upon  his  fi'iend's 
petition  for  naturalization  in  1946. 

Section  346(a)  of  the  Nationality  x\ct  of  1940  (5-1 
Stat.  1163;  8  U.S.C.  746),  then  in  effect,  designated 
a  false  statement  knowingly  made  under  oath  in  any 
proceeding  relating  to  naturalization  or  citizenshi])  as 
a  felony  (see  Appendix). 

It  is  apparent  that  the  a])ijellant's  action  on  that 
occasion  was  felonious.  It  is  equally  a]^])aront  that  his 
false  testimony  included  all  of  the  elements  of  perjury. 

By  his  false  claim  in  support  of  his  friend's  pass- 
port ap])lication  in  the  same  year,  he  again  brought 
himself  within  the  purview  of  Section  346(a)  (18)  of 
the  1940  Nationality  Act.  In  ruitcd  States  v.  Tav- 
daric,  CCA.  Ind.  1945,  152  F.  (2d)  3,  rehearing  de- 
nied 66  S.  Ct.  703,  327  U.S.  786,  90  L.  Ed.  1012,  it  was 
held  that  undei-  sulisection  (a)  (18)  of  this  section, 
making  it  a  felony  for  an  alien  knowingly  to  represent 
himself  to  l)e  a  citizen  of  the  United  States,  no  limi- 
latioii  is  placed  on  the  cii-cumstances  under  which  and 


the  persons  to  whom  false  representation  is  made,  as 
lon^  as  it  is  f(^7"  a  fraudulent  purpose. 

Perjurious  statements  are  malum  in  se.  No  argu- 
ment is  needed  to  show  their  inherent  harm  to  every 
citizen  as  they  hamper  the  administration  of  justice 
in  the  judicial  process.  Appellant  seems  unaware  that 
he  directly  harmed  his  friend  hy  i)rejudicing  his  claim 
to  citizenship  and  I'endering  his  naturalization  cer- 
tificate subject  to  revocation. 

2.  What  harm  the  appellant  may  have  done  di- 
rectly to  his  mfe  and  child^  or  to  others  indirectly,  by 
concealino-  their  existence  has  not  been  ascertained. 
Appellant  points  to  the  saving  to  the  Government 
which  resulted  by  his  false  statements  in  that  regard. 
It  is  clear  that  this  concealment  resulted  in  depriving 
them  of  that  to  which  they  were  rightfully  entitled. 
He  asserts  that  the  lack  of  records  in  China,  coupled 
^^^th  the  attitude  of  the  Immigration  and  Naturaliza- 
tion Service,  has  created  a  recent  custom  among  the 
Chinese  of  remarrying  their  wives  at  the  American 
Consulate  there  or  in  Hong  Kong.  No  evidence  of  such 
a  custom  is  in  the  record  or  elsew'here,  and  appellee 
submits  that  such  e^ndence  cannot  be  produced.  A 
general  lack  of  record  evidence  of  such  events  as 
marriage  in  these  Chinese  cases  has  always  necessi- 
tated acceptance  of  the  testimony  of  the  parties  them- 
selves as  the  only  available  evidence  thereof,  and 
such  testimony  has  in  the  past,  and  presently  still  is, 
required  to  be  accepted  in  both  immigration  and  nat- 
uralization cases  to  establish  both  the  fact  and  the 
validitv  of  such  marriages. 
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Appellant's  real  motive  for  eoneealinf::  his  family 
status  is  quite  clear.  Tie  knew  that  any  disclosure  of 
his  1928  marriage  in  China  would  certainly  lead  to 
exposure  of  his  false  claim  to  birth  in  San  Francisco 
in  1912,  and  it  is  apparent  that  his  remarria.s:e  in 
China  in  1947  was  to  mask  his  ])revious  marriage 
there.  Indeed,  the  a])pellant  frankly  sets  out  liis  de- 
ception in  this  respect,  stating: 

'' Obviously  a])pellant  would  have  been  precluded 
in  ])articipating  in  this  marriage  and  having  it 
solemnized  l)efore  the  American  Consul  had  he 
disclosed  the  previous  marital  status."  (Ap])el- 
lant's  Brief  p.  7.) 

Just  as  obviously  such  a  disclosure  would  have  led  to 
the  exposure  of  his  fraud  and  the  revocation  of  his 
American  passport,  as  well  as  preventing  his  reentry 
to  the  Fnited  States;  all  of  which  he  w(»ll  knew  and 
carefully  guarded  against. 

3.  Ajjpellant  thinks  his  course  of  conduct  ovc^r  a 
ix'viod  of  years  from  1942  to  1948,  during  wliicli  time 
he  steadfastly  continued  his  practice  of  falsity  and 
deceit,  was  not  the  kind  of  conduct  that  w^ould  out- 
rage the  moral  feelings  of  his  neighl)ors  (ApiK^llant's 
Brief  p.  7). 

No  evidence  whatever  has  been  offered  to  su])port 
ap])elhint's  assumption  as  to  the  moral  feelings  of  his 
neighlxus.  it  is  submitted  that  our  many  statutes  con- 
demning and  jx'nalizing  such  a<'ts  are  sufficient  ])i'oof 
i)i'  the  contrary. 

Finally,  a|>|)('llant  sees  some  diffei-encc  between  liis 
false  claims  and  the  acts  itf  those  wlio  liaxc  secui'cd 


false  docuineiits  to  su])poT't  them.  He  seems  iiiLaware 
that  his  AnioTioaii  ])assp()rt  constituted  dofumentarv 
evidence  of  his  chiimed  citizenship.  Since  the  passpoi*t 
was  snfficient  for  his  pnv]iose,  he  had  no  reason  to  se- 
cure additional  evidence  of  citizenship;  that  he  has 
not  heeTi  penalized  for  his  crimes  in  no  way  mitij^ates 
their  character. 

The  c<ase  of  Petition  of  R (56  F.  Siipp.  969), 

cited  by  the  a})]^ellant,  involved  a  female  petitioner 
for  naturalization  who  committed  the  technical  crime 
of  foi'uication  by  having  sexual  intercourse  with  a 
man  with  whom  she  went  throno-h  a  marria^'e  cere- 
mony in  s^ood  faith,  sincerely  but  mistakenly  believ- 
ins:  the  man  was  divorced.  The  (}uoted  phrase  from  the 
couii-'s  decision,  when  read  with  its  context,  discloses 
the  court's  natural  disinclination  to  ascribe  bad  moral 
character  to  an  innocent  act  which  was  a  technical 
violation  of  law.  Referi'ins:,  however,  to  the  quoted 
excer])t,  it  is  submitted  that  the  appellant's  continued 
conduct  fails  to  meet  this  test,  since  neither  the  norms 
of  society  nor  the  actions  of  averasre  men  condone 
persistent  perjury. 

In  the  case  of  U.  S.  v.  Samuel  Harriso)},  No.  12,354, 
cited  by  appellant,  the  petition  w-as  filed  under  a  pre- 
cedinjr  veteran  naturalization  statute  similar  to  Sec- 
tion 324(A).  In  that  case  the  petitioner  w^as  guilty  of 
family  desertion,  bigamy  and  false  testimony.  Refer- 
ence to  the  decision  in  the  case  discloses  that  the  test 
suggested  by  the  appellee  there  Avas  accepted  and  ap- 
plied by  this  couii,  which  said,  however,  that: 
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''This  test  is  not  an  irrational  one  and  since  it 
does  no  violence  to  the  spirit  of  the  law  we  see 
no  reason  for  rejeetin;;-  it.  We  apply  it  to  the 
facts  of  this  case  and  hold  that  the  moral  feelinjrs 
now  prevalent  ji'enerally  in  this  conntry  wonld  h(^ 
ontra.u'cd  hy  th(»  immoral  and  criminal  condnct  of 
appellee.  Should  this  conrt  ex])ress  a  contrary 
conclusion  it  would  he  a  sad  refl(H'tio]i  on  the 
mores  of  our  times  and  a  deplorahle  connnent  on 
moral  standards  existing'  in  the  United  States. 
We  adhere  to  the  view  that  the  moral  climate  of 
Ameiica  does  not  encourage  crime  and  crim- 
inals." 

Appellant  contends  that  he  ''accepted  the  hurdens 
of  citizenship- '.  It  is  true  that  he  claimed  and  enjoyed 
its  henefits  hut,  except  for  his  military  service,  the 
record  is  silent  concerning  anj^  hurden  or  duty  or  re- 
sponsihility  which  he  ever  acknowledged  or  pci'formed. 
Cei*tainly,  his  military  service  was  commendahle;  it 
constitutes  the  sole  hasis  for  his  petition  foi-  naturali- 
zation. As  to  whether  au  alien's  honorahlc  military 
record  alone  entitles  him  to  citizenship,  this  court  in 
the  Harrison  case,  cited  ahove,  stated : 

"Appellee  argues  that  an  honorahl(>  discharge 
from  the  army  is  prima  facie  evidence  of  good 
moral  character.  Assuming  the  validity  of  this 
contention  it  requires  no  argument  to  demonstrate 
that  such  a  fact  cannot  he  so  conclusive  in  its  evi- 
dentiary effect  as  to  outweigh,  override  and  de- 
sti'oy  the  effect  of  othei-  e\idence  which  clearly 
estahlishes  a  course  «)f  conduct  characteii/ed  hy 
criminal  activities  of  a  sei'ious  character.  The  lat- 
ter showing  tnay  com|)l<'tely  negative  the  idea  that 


11 


the  author  of  the  criminal  act  is  a  person  of  good 
moral  character,  and  we  think  that  such  is  tlie  ef- 
fect of  the  evidence  respecting  api)ellee's  conduct. 
Any  other  conclusion  would  imply  that  citizen- 
ship should  be  granted  as  a  matter  of  course  to  all 
aliens  who  served  in  our  armed  forces  regardless 
of  the  presence  or  absence  of  good  moral  char- 
acter. This  is  not  the  law." 

The  appellant  voices  his  apprehension  that  because 
of  his  illegal  presence  in  the  United  States,  an  order 
of  exclusion  will  be  enforced  against  him  unless  such 
order  may  be  defeated  by  his  naturalization.  The  ap- 
l)ellee  realizes  that  this  Court  is  not  unmindful  of 
ultimate  results  in  this  or  other  cases  coming  before 
it,  but  respectfully  submits  that  it  should  not  be  per- 
suaded to  go  beyond  the  question  raised  by  the  appel- 
lant of  error  in  the  trial  court,  since  any  result  which 
may  flow  from  his  conduct — whether  it  be  criminal 
prosecution  or  deport-ation — cannot  properly  be  made 
an  issue  in  this  proceeding.  It  is  clear  that  his  pres- 
ent position  was  brought  al^out  solely  by  his  own  crim- 
inal conduct.  His  indirect  plea  that  American  citizen- 
ship should  be  awarded  to  prevent  deportation  is  not 
tenable.  In  any  event,  such  deportation  would  serve 
the  wholesome  purpose  of  reuniting  him  with  his  own 
family  in  his  own  country.  In  view  of  his  illegal  entry 
and  subsequent  conduct,  such  result  does  not  appear 
too  harsh  a  penalty. 

Appellant  cites  cases  decided  by  the  Board  of  Im- 
migration x\ppeals  in  which  aliens  petitioning  for 
suspension  of  deportation  have  been  guilty  of  falsi- 
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fying  their  citizeiishi])  under  various  circumstaiu'es 
when  a])plying'  for  cniplovnieut,  ronisterina-  for  se- 
lective sei'viee,  and  in  registering  to  vote.  He  (]Uotes 
one  decision  of  the  B.I.A.  to  the  effect  that  good 
moral  character  is  not  necessarily  destroyed  by  a 
single  lapse,  and  contends,  therefore,  that  since  liis 
many  false  claims  were  necessitated  l)y  tlie  first  one, 
they  should  all  l)e  regarded  as  only  one  (Appellant's 
Brief  pp.  10,  11,  12).  On  this  point,  the  observation 
of  this  court  in  the  above-cited  Harriso}i  case  seems 
to  be  a  complete  answer  to  this  contention  and  ex- 
presses the  views  of  the  naturalization  courts  in  gen- 
eral on  the  point: 

**It  may  well  be  that  in  the  exercise  of  a  sound 
discretion  in  passing  upon  a  petition  I'ov  naturali- 
zation, a  court  could,  with  projn'iety,  disregard 
evidence  of  some  minor  offense  not  indicative  of* 
moral  de]:)ravity  where  the  I'ccord  failed  to  dis- 
close the  commission  of  serious  offenses.  But  we 
are  not  here  called  u])on  to  consider  snch  a  case. 
The  record  before  us  establishes  as  a  matter  of 
law  that  appellee  is  not  a  person  of  good  moral 
character." 

As  to  the  degree  of  moral  character  to  be  established 
as  a  prerequisite  to  naturalization,  it  is  true  that  the 
courts  have  not  demanded  the  highest  degree  of  moral 
excellence,  'i'he  broad  and  reasonable  test  generally 
ap])lied  is  that  a  good  moral  character  is  one  that 
measures  u|)  as  good  among  the  ])eople  of  the  com- 
munity ill  which  the  applicant  lives.  ///  r<  Spenser 
(('.('.  Ore.  1878)  Fed.  Case  No.  132;U.  hi  n  llopp 
(D.r.    Wise.    IfMO)    17f)   F.   5(>1.    hi    the   Sp<'>is(r  case 
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the  court  held  that  one  wlio  committed  perjury  had 
so  far  behaved  as  a  man  of  bad  moral  character  as  to 
disqualify  him  for  citizenship. 

In  the  case  oF  In  re  Bonner  (D.C.  Mont.  1922)  279 
F.  789,  it  was  held  that  the  inquiry  or  proof  in  nat- 
uralization j^roceedings  was  not  as  to  the  good  repu- 
tation of  the  applicant,  hxii:  as  to  his  good  behavior 
as  an  index  of  actual  moral  character,  so  that  specific 
acts  of  bad  behavior  were  material  and  competent. 

In  Repouille  v.  United  States  (CCA.  N.Y.  1947) 
Ifjf)  F.  (2d)  152,  it  was  held  that  an  alien  seeking  citi- 
zenshi])  had  ''good  moral  character"  if  his  conduct 
conformed  to  the  generally  accepted  moral  conven- 
tions current  at  the  time. 

In  Petition  of  Zele  (CCA.  N.Y.  1944)  140  F.  (2d) 
773,  the  court  held  that  the  test  of  moral  fitness  of  an 
alien  applicant  for  naturalization  was  w^hether  the  pe- 
titioner had  behaved  as  a  person  of  good  moral  char- 
acter during  the  five  years  immediately  preceding  his 
petition. 

An  alien  need  not  have  been  con^dcted  of  a  felony 
to  justify  denial  of  his  application  for  citizenship  on 
the  ground  that  he  is  not  of  ''good  moral  character". 
Jn  re  Paoli  (D.C  Cal.  1943)  49  F.  8upp.  128. 

Where  an  act  invohnng  moral  turpitude  is  com- 
mitted w4thin  the  statutory  period  of  residence  re- 
quired of  aliens  seeking  naturalization,  the  fact  that 
no  judgment  of  conviction  had  l)een  based  thereon 
would  not  militate  against  a  finding  that  proof  of  good 
moral    character  during  the  time  had   not   been    Put-- 
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iiishpd.  /;/  rr  BooksclDu's  (D.C.  Oto.  1945)  f)1  F.  Siipp. 
751. 

Where  an  alien  liad  represented  himself  as  a  citizen 
to  officials  at  a  United  States  Navy  IJase  de])ot  and 
liad  made  false  stateiiients  to  a  naturalization  exam- 
iner, his  petition  for  natnralization  was  denied  for 
failnre  to  establish  <iood  character,  fn  P(  tit  ion  of 
Ledo  (D.C.  R.T.  194(^)  67  F.  Su])]).  r)()7. 


MORAL  CHARACTER  A  QUESTION  OF  FACT. 

What  conduct  on  the  part  of  a  ])etitioner  for  natu- 
ralization does  or  does  not  constitute  ^ood  moral  char- 
acter is  a  question  of  fact  within  the  sound  judgment 
of  the  tiial  court, 

V.  S.  r.  Bifichof,  CCA.  N.Y.  1931,  48  F.  (2d) 

538; 
r.  S.  v.   Bfda,  CCA.  N.Y.  1941,  118  F.   (2d) 

458; 
Petitions  of  Unddcr,  rt  aJ.,  159  F.  (2d)  ()59,  (i97. 

The  question  is  to  l)c  determined  fi-om  th(>  facts  of  each 
)>articular  case. 

Dad  dona  v.  V.  S.,  170  F.  (2d)  9(i4,  9H(): 

"(jood  moral  character  i'or  the  ])rescT"ih(»d  ))eriod 

is  a  question  of  fact." 
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WHAT  IS  THE  "PRESCRIBED  PERIOD      DURING  WHICH  GOOD 
MORAL  CHARACTER  SHALL  BE  ESTABLISHED? 

Appellant  ])oints  out  that  his  niiseondiict  terminated 
in  iiu^ust  of  19-1-8.  after  whicli  time  he  no  longer 
claimed  hii'th  in  San  Francisco  and  United  States 
citizenshi]).  Section  oOTCa)  of  the  Nationality  Act  of 
1940  (Section  707(a)  U.S.C.A.)  specities  that  no  per- 
son "except  as  hereinafter  pro"\'ided  in  this  Act"  shall 
he  naturalized  unless  he  has  established  (1)  five  years 
of  continuous  United  States  residence  preceding  his 
petition,  (2)  and  between  its  filing  and  its  final  hear- 
ing, and  (3)  good  moral  character  and  attachment  to 
the  principles  of  the  Constitution  of  the  United  States 
"during  all  the  periods  referred  to".  The  bulk  of 
naturalization  petitions  are  filed  under  this  general 
provision.  (See  Appendix.)  This  statutory  period  in 
general  is  judicially  construed  as  an  interval  which  the 
statute  has  set  up  as  a  probationary  period,  and  con- 
sideration is  ordinarily  limited,  therefore,  to  the  peti- 
tioner's conduct  during  that  time.  This  view  regards 
the  alien's  antecedent  conduct  as  having  a  bearing  on 
his  qualifications  only  as  it  may  affect  the  validity  of 
his  claim  to  good  character  during  the  prescribed 
period. 

Petition  of  Zele,  127  F.  (2d)  578  (CCA.  2, 
1942) ; 

IJ.  S.  V.  Clifford,  89  F.  (2d)  184  (CCA.  2, 
1937)  ; 

Petition  of  Sperdnti,  81  F.  Supp.  833  (D.C 
Pa.). 
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Representative  of  tlie  view  that  the  naturalization 
court  sliould  not  necessarily  limit  its  consideration  of 
the  petitioner's  conduct  to  the  ])eriod  of  required  resi- 
dence are  the  following: 

Tv  re  Boounovic  (Cal.  1.941)  114  P.  (2d)  581,  prior 
opinion  106  P.  (2d)  247. 

In  the  case  of  In  re  Taran  (D.C.  Minn.  1943)  52  F. 
Supp.  5:^,  it  was  held  that  the  Government  may  in- 
quire into  the  applicant's  entire  life  history  to  ascer- 
tain his  true  character  and  inclinations. 

In  Petitio)}  of  Gahin  (D.C.  Cal.  1945)  m  F.  Supp. 
750,  the  court  held  that  it  was  not  restricted  in  its  in- 
quiry concerning"  the  fitness  of  applicants  for  naturali- 
zation to  the  5-year  period  fixed  hy  Section  307(a), 
which  is  merely  the  minimum  requirement  petitioners 
for  citizenship  must  meet. 

In  the  case  of  f)i  re  [Apsifz  NaUiralizafion  (D.C. 
Md.  1948)  79  F.  Sup]).  954,  it  was  held  that  the  Fact 
that  5  years  and  9  months  had  elapsed  sinc<>  the  ap- 
))licant's  release  from  ])rison  after  convictions  of 
crimes  involving  moral  turpitude,  and  the  alien  had 
ap[)arently  lieen  a  law-abiding  ])erson  during  that 
period,  did  nol  entitle  th(»  applicant  to  naturalization. 

In  the  case  of  In  rr  Bnlestrieri  (D.C.  Cal.  1945)  59 
F.  Sui)p.  181,  it  was  held  that  although  Sccti(»n  307(a) 
inij)oses  on  the  a])plicant  the  burden  of  pi-oving  five 
years  of  go(Kl  chai'acte]-,  it  does  not  limit,  in  point  of 
time,  the  power  of  the  court  to  examine  his  (|nalifica- 
tions  for  citizenship. 

In  the  case  of  in  n  Laws  (D.C.  Cal.  1944)  59  F. 
Supp.  179,  the  court  held  that  nn  alien  who  was  re- 
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quired  to  prove  only  one  year's  continuous  residence 
in  the  United  States  preceding  his  petition  for  natu- 
ralization because  of  his  marriage  to  an  American 
citizen,  was  nevertheless  required  to  prove  good  be- 
havior for  five  years  prior  to  such  ])etition. 

From  these  decided  cases  it  will  be  observed  that 
naturalization  courts  do  not  feel  necessarily  con- 
strained to  limit  their  inquiry  concerning  a  naturali- 
zation applicant's  moral  character  to  the  period  of 
residence  t(^  be  established,  even  where  such  period  is 
specifically  set  out  in  the  statute. 

Directing  attention  now  to  the  appellant's  specific 
question  as  to  the  ])eriod  during  which  the  trial  court 
in  this  case  was  justified  in  considering  the  appellant's 
conduct,  it  will  be  seen  that  although  subsection  (b) 
(2)  of  Section  324(A)  proAddes  that  no  period  of  resi- 
dence need  be  established,  nevertheless  paragraph  (4) 
thereof  re(|uires  that  the  petition  shall  be  supported 
by  the  affidavits  of  two  citizens  attesting  their  knowl- 
edge of  the  j)etitioner's  good  moral  character. 

The  Innnigration  and  Naturalization  Service  has 
adopted  tlie  view  that  since  the  statute  does  not  specify 
the  period  of  good  character  to  be  established  under 
this  Section,  a  period  of  time  considered  as  reasonable 
should  be  the  applicable  rule. 

There  appear  to  be  no  reported  cases  on  this  exact 
point,  but  the  same  District  Court  which  denied  the 
appellant's  petition,  in  the  unreported  case  of  Hing 
Toufj  Wai,  Petition  No.  89798,  filed  under  Section 
324(A),  alsu  denied  that  petition  for  failure  to  estab- 
lish good  moral  character  where  the  petition  was  filed 


18 


on  October  12,  1948,  and  the  applicant  had  entered 
the  United  States  as  a  desertins:  seaman  in  1919  or 
1920,  and  liad  falsely  claimed  United  States  citizenship 
when  he  made  a  tri])  to  China  in  1933,  when  he  cTitercd 
the  Ignited  States  Army  in  1942,  and  when  he  testified 
])efore  an  examiner  of  the  Immigration  and  Natnrali- 
zation  Service  on  June  15,  1948.  In  denying  his  peti- 
tion for  naturalization  on  December  8,  1948,  the  Dis- 
trict Court  7"uled  that  it  was  not  limited  to  any  pre- 
scribed period  of  time  in  detenriining  whether  the 
petitioner  had  established  good  character. 

The  satne  court  in  the  unreported  case  ol'  Do  Qua/i 
Lew,  Petition  No.  90299,  also  filed  under  Section 
324(A)  on  December  14,  1948,  wherein  the  petitioner 
on  June  6,  1947,  falsely  claimed  United  States  citizen- 
shi])  before  an  Immigration  I^oard  of  S]iecial  Inquiry, 
granted  the  j)etition,  holding  that  the  petitioner's 
Army  service  out-weighed  in  general  his  false  testi- 
mony on  the  issue  of  his  moral  cliaracter.  In  that  case 
the  point  concerning  the  period  of  time  required  tx3 
show  good  character  under  that  section  was  not  de- 
cided. 

ill  an  unreported  casr  the  Superior  Court  of  the 
State  of  Cnlifornia,  in  aiid  lor  tin*  (^ity  and  County 
of  San  Francisco,  on  February  20.  19r)0,  dcjucd  Peti- 
tion No.  28()i:>  of  M})}f}  F(>)i(/  L((  bcn-ause  ol"  his  false 
testimony  before  an  hnmigration  Hoard  of  Sj)ecial 
ln(|ui]-y  in  wliicli  lie  had  set  u])  his  false  claim  to 
I'nited  States  citizenship  and  had  also  caused  his 
wife  and  child  to  I'alsifv  in  order  to  gain  enti-y  to  the 
United  States  in  April  (»f  1948. 
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The  Petition  of  Wong  Sie  Lim,  decided  in  1947  (71 
F.  Sup]).  84)  was  filed  in  the  U.  S.  District  Court  in 
San  Francisco  under  Section  701  of  the  Nationality 
Act  of  1940  (8  U.S.C.A.  1001)  under  a  preceding-  stat- 
ute o-rantinti-  citizenship  to  active  and  honorably  dis- 
charged members  of  the  armed  forces  of  the  United 
States  under  conditions  wvy  similar  to  those  now  em- 
bodied in  Section  324(A).  No  period  of  residence  was 
required  to  be  proved  under  Section  701.  Although  the 
issue  in  the  I  Aw  case  was  not  on  the  point  of  character, 
the  decision  indicates  the  coui'ts'  interpretation  of  the 
statutes  on  the  question  of  its  proper  construction, 
holding  that  the  law  was  not  to  be  liberally  construed 
in  favor  of  the  alien  on  the  ground  that  it  was  remedial 
legislation.  In  the  Lim  case  the  court  thoroughly 
reviewed  the  legislative  history  relating  to  the  natu- 
ralization of  members  of  tlie  armed  forces  and  those 
honorably  discharged  and  cited  several  decisions  of 
the  United  States  Sui)reme  Court  as  authority  for  the 
general  ruling  that: 

"It  is  still  an  historic  precept  of  our  scheme  of 
naturalization  that  'statutes  prescribing  qualifica- 
tions and  governing  procedure  for  admission  are 
to  h^  construed  with  definite  purpose  to  favor  and 
support  the  gOA^ernment.  And  in  order  to  safe- 
guard against  admission  of  those  who  are  un- 
worthy, or  who  for  any  reason  fail  to  mea.9ure  tip 
to  required  standards,  the  law  puts  the  burden 
upon  every  ap])licant  to  show  by  satisfactory  evi- 
dence that  he  has  the  specified  qualifications.'  " 

In  anotlier  unreported  case  filed  in  the  same  coui-t 
under  Section  701 — that  of  Alexander  Andrew  Bari- 
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atinsky,  No.  826M, — the  a])plica)it  liad  falsely  claimed 
eitizenship  on  several  occasions  from  1933  to  1944  and 
was  convicted  in  194()  fov  1'alsely  clainiin,^-  citizenshi]) 
and  placed  on  probation  for  two  years.  He  had  ])revi- 
onsly  been  denied  natnralization  by  the  V.  S.  District 
Court  at  Baltimore,  Md.,  on  April  27,  1945.  He  was 
,2:ranted  citizenship  on  April  28,  1949,  upon  the  recom- 
mendation of  the  ImmisiTation  and  Naturalization  Ser- 
vice which  pointed  out  that  the  section  of  law  under 
which  his  ]ietition  was  filed  did  7iot  specify  the  prri(td 
during  which  the  petitioner  was  re(]uired  to  establish 
o-ood  character,  and  that  a  reasonable  period  would 
therefore  appear  to  be  the  proper  rule  to  apply  in  such 
cases.  In  this  case  the  applicant's  violations  of  law 
occurred  prior  to  his  honorable  discharp:e. 

In  the  case  of  United  States  v.  SfiDiueJ  Harn'so)), 
No.  12,354,  referred  to  al)ove,  this  Court  did  not  feel 
required  to  confine  itself  to  any  specific  ])ei"iod  of  time 
in  determiniuLi'  whether  the  a])plicant's  coiiduct  dis- 
closed his  ^ood  moral  character.  The  petition  was  filed 
ill  December  of  1946  and  it  is  evident  that  the  court 
was  viewing  the  petitioner's  record  as  far  back  as  1937 
when  he  deserted  his  familv. 


CONCLUSION. 

Appellee  submits  that  the  \  icw  (tf  the  Inimiirration 
and  Naturalization  Service  that  a  ])etitiontM-  inider 
Section  324(A)  of  the  Nationality  Act  of  1940  should 
be  required  to  show  crood  conduct  for  a  "]'eas(^nable 
])erioH"  of  time  prior  to  his  npplicatioii  r<»r  naturali- 
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zation  is,  in  itself,  a  reasonable  rule  of  construction  ap- 
plicable to  this  section,  and  that  the  courts  in  general 
arc  properly  adopting  and  applying  it ;  that  the  appel- 
lant's conduct  ])rcceding  his  petition  does  not  meet  the 
test  of  such  rule;  and  that  the  District  Court  in  so 
liolding  remained  well  within  the  area  of  its  proper 
imd  legal  discretion  and  therefore  did  not  err,  as  ap- 
pellant contends,  in  denying  his  j^etition  for  his  fail- 
ure to  establish  good  moral  character  as  required  by 
Section  324(A)  of  the  Nationality  Act  of  1940. 

Accordingly,  the  appellee  believes  that  the  order  of 
the  District  Court  of  the  United  States,  dated  Decem- 
ber 13,  1949,  denying  the  petition  of  the  appellant  for 
citizenship  was  proper  and  should  therefore  be  af- 
firmed. 

Dated,  San  Francisco,  California, 
June  23, 1950. 

R  espectf  ully  submitted, 

Fra^k  .T.  Hennessy, 

Unitod  States  Attorney, 

Edgar  R.  Bonsall, 

Assistant  ITnited  States  Attorney. 

Attorneys  for  Appellee. 
Stanley  B.  Johnston, 

Adjiidieations  Di\  ision,  Inunifjratioii  and  Natnra]i?;:it  ion  Ser\-icc, 

On  the  Brief. 


(Appendix  Follows.) 


Appendix  • 


Appendix 

ACT  OF  JUNE  1,  1948 

(PUBLIC  LAW  567.  80TH  CONGRESS:  CHAPTER  360,  2D  SESSION) 
TO  AMEND  THE  NATIONALITY  ACT  OF  1940. 

B(  it  enacted  hi/  the  Senate  and  House  of  Represen- 
tatives  of  the  United  States  of  America  in  Congress 
assembled,  Tliat  the  Nationality  Act  of  1940,  as 
amended  (54  Stat.  1137;  8  U.S.C.  907),  he  amended 
by  adding  a  new  section  to  be  known  as  section  324A, 
as  follows : 

"Sec.  324A.  (a)  Any  person  not  a  citizen  w^ho  has 
sened  honorably  in  an  active-dnty  status  in  the  mili- 
tary or  naval  forces  of  the  United  States  during  either 
World  War  I  or  during  a  period  beginning  September 
1,  1939,  and  ending  December  31,  1946,  or  who,  if  sep- 
arated from  such  service,  was  separated  under  honor- 
able conditions,  may  be  naturalized  as  provided  in  this 
section  if  (1)  at  the  time  of  enlistment  or  induction 
such  person  shall  have  been  in  the  United  States  or  an 
outlying  possession  (including  the  Panama  Canal  Zone, 
but  excluding  the  Philippine  Islands),  or  (2)  at  any 
time  subsequent  to  enlistment  or  induction  such  person 
shall  have  been  lawfully  admitted  to  the  United  States 
for  permanent  residence.  The  executiA'e  department 
under  which  such  person  served  shall  determine 
whether  pei'sons  have  served  honorably  in  an  active- 
duty  status,  and  whether  separation  from  such  service 
was  und(^r  honorable  conditions:  Provided,  however, 
That  ]io  person  who  is  or  has  been   separated  froTu 
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such  service  on  account  ol"  alienage,  or  who  was  a 
conscientious  o])ject()r  who  i)erfonned  no  military  or 
naval  duty  whatever  or  lei'used  to  wear  the  uniform, 
shall  he  reg'arded  as  having  served  honoral)ly  or  having 
heen  se])arated  under  honorahle  conditions  for  the 
purpose  of  this  section. 

"(h)  A  y)erson  filing  a  ])etition  under  suhsection 
(a)  of  this  section  shall  (•<)in])ly  in  all  respects  with  the 
requirements  of  this  chai)ter  except  that — 

''(1)  he  may  he  naturalized  regardless  of  age, 
and  notwithstanding  the  provisions  of  sections 
303  and  32H  of  this  Act; 

"(2)  no  declaration  of  intention,  no  certificate 
of  arrival,  and  no  ])eriod  of  residence  within  the 
United  States  or  any  State  shall  he  I'equired ; 

''(3)  the  petition  for  naturalization  may  he 
filed  in  any  court  having  naturalization  jurisdic- 
tion r(\gardless  of  the  residence  of  the  ])etitioner; 

"(4)  there  shall  he  included  in  the  petition  the 
affidavits  of  at  least  two  credihlc  witnesses, 
citizens  of  the  United  States,  stating  that  each 
such  witness  ])ersonally  knows  the  petitioner  to 
he  a  person  of  good  moral  character,  attached  to 
the  principles  of  the  Constitution  of  the  United 
States,  and  well  dis])osed  to  the  good  ordei-  and 
ha]7})iness  of  the   Tnited  States; 

"(5)  wlu'ii  serving  in  the  military  oi-  naval 
forces  of  tlie  United  States,  the  serxice  of  tlie 
j)etitioner  shall  he  pioxcd  either  (1)  hy  affidavits 
forming  |)art  of  the  |)etition,  of  at  li'ast  two  citi- 
zens oi*  the  United  Slates,  memhers  of  the  military 
or  naval  foi'ces  of  a  iKnicomniissioiuMl  (»r  wai-rant 
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officer  ,2,rado,  or  his^hor  (who  may  be  the  same 
witness  deserihed  in  clause  (4)  of  this  subsection), 
or  (2)  by  a  duly  authenticated  certitication  from 
the  executive  department  under  which  the  peti- 
tioner is  servinc;.  Such  affidavits  or  certifications 
shall  state  whether  the  petitioner  has  served  hon- 
orably in  an  active-duty  status  during  either 
World  War  I  or  during  a  period  beginning  Sep- 
tember 1,  1939,  and  ending  December  31,  1946; 

''(6)  if  no  longer  serving  in  the  military  or 
naval  forces  of  the  United  States,  the  service  of 
the  petitioner  shall  be  proved  Iw  a  duly  authenti- 
cated certitication  from  the  executive  department 
under  which  the  petitioner  served,  which  shall 
state  whether  the  petitioner  served  honorably  in 
an  active-duty  status  during  either  World  War  I 
or  during  a  i)eriod  beginning  September  1,  1939, 
and  ending  December  31,  1946,  and  was  separated 
from  such  service  under  honorable  conditions ;  and 

''(7)  notwithstanding  section  334(c)  of  this 
Act,  the  petitioner  may  be  naturalized  immedi- 
ately if  prior  to  the  tiling  of  the  petition  the  peti- 
tioner and  the  required  witnesses  shall  have  ap- 
peared before  and  been  examined  by  a  representa- 
tive of  the  Service. 

''(c)  Citizenship  granted  pursuant  to  this  section 
nay  be  revoked  in  accordance  with  section  338  of  this 
A.ct  if  at  any  time  subsequent  to  naturalization  the 
person  is  separated  from  the  military  or  naval  forces 
imder  other  than  honorable  conditions,  and  such 
ground  for  revocation  shall  be  in  addition  to  any  other 
pro\nded  by  law.   The  fact  that  the  naturalized  person 
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was  separated  from  tlie  service  under  other  than  hon- 
orable conditions  shall  be  proved  by  a  duly  authenti- 
cated certification  from  the  executive  dejjartnient 
under  which  the  person  was  sersdng  at  the  time  of 
separation." 


PENAL  PROVISIONS 

NATURALIZATION  AND  CITIZENSHIP  OFFENSES  DESIGNATED 

AS  FELONIES. 

See.  346.  (a)  It  is  hereby  made  a  felony  for  any 
alien  or  other  person,  whether  an  applicant  for  natu- 
ralization or  citizenship,  or  otherwise,  and  whether  an 
(^m]jloyee  of  the  Government  of  the  United  States  or 
not— (54  Stat.  1163;  8  U.S.C.  746.) 

(1)  Knowinsjly  to  make  a  false  statement  under 
oath,  either  orally  or  in  writing-,  in  any  case,  ])ro- 
ceeding,  or  matter  relating  to,  or  under,  or  by 
virtue  of  any  law  of  the  United  States  relating  to 
naturalization  or  citizenship.  (54  Stat.  1163:  8 
U.S.C.  746.) 

(18)  Knowingly  to  falsely  represent  himself  to 
be  a  citizen  of  the  United  vStates  without  having 
been  natui-alized  or  admitted  to  citizenship,  or 
without  othenvise  being  a  citizen  of  the  United 
States.  (54  Stat.  1165;  8  U.S.C.  746.) 


SECTION  307(a)  NATIONALITY  ACT  OT  1910. 
(54  STAT.  1142,  8  U.S.C.  707.) 

Sec.  307.  (a)  No  person,  except  as  hereinafter  pro- 
vided in  tliis  Act,  .sliall  be  naturalized  unless  such  peti- 
tioner, (1)  immediately  ])reccding  the  date  of  filing 
petition  for  naturalization  has  resided  continuously 
^vithin  the  United  States  for  at  least  five  years  and 
ivithin  the  State  in  which  the  petitioner  resided  at  the 
tune  of  filing*  the  petition  for  at  least  six  months, 
(2)  has  resided  continuously  within  the  United  vStates 
from  the  date  of  the  petition  u])  to  the  time  of  admis- 
sion to  citizenship,  and  (3)  during  all  the  periods  re- 
ferred to  in  this  subsection  has  been  and  still  is  a  per- 
son of  good  moral  character,  attached  to  the  principles 
3f  the  Constitution  of  the  United  States,  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  United 
States.   (54  Stat.  1142;  8  U.S.C.  707.) 
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No.  12,516 

IN  THE 

United  States  G>urt  of  Appeals 

For  the  Ninth  Circuit 


FOON  GrOOX  MOK, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


REPLY  BRIEF  FOR  APPELLANT. 


CONTENTIONS  OF  APPELLEE. 

Appellee  contends  that  moral  character  is  a  question 
of  fact  and  that  the  ])etitioner  imder  the  section  under 
which  appellant  filed  his  petition  is  required  to  show 
good  conduct  for  a  "reasonable  period"  of  time  prior 
to  the  filing  of  his  application  for  naturalization  and 
that  appellant's  conduct  proceeding  the  filing  of  his 
petition  does  not  meet  the  test  of  such  a  rule  or,  to 
put  it  another  way,  appellee  argues  that  the  District 
Court,  in  considering  a  petition  under  this  section  of 
the  Nationality  Act  of  1940,  which  has  deleted  residen- 
tial refjuirements,  is  permitted  to  consider  petitioner's 
antecedent  conduct  and  that  appellant  did  not  estah- 
lish  good  moral  character  prior  to  the  filing  of  his 
petition  for  naturalization. 


ARGUMENT. 

Appellee  cites  many  cases  to  the  eifect  that  an  ap- 
plicant for  citizenshi])  has  ,q:oo(1  moral  cliaracter  wlien 
his  conduct  confomis  to  generally  accepted  moral  con- 
ventions current  to  the  time.  Fi-om  these  cases  he  con- 
cludes that  appellant's  actions  in  appearing  as  a  wit- 
ness upon  his  friend's  petition  for  naturalization 
in  1946,  his  false  statements  concerning  his  mai-ital 
status  and  appellant's  various  claims  to  birth  in  the 
United  States,  do  not  meet  the  test  of  this  rule.  A]v 
pellant  first  made  his  false  claim  to  being  born  in  the 
United  States  in  1942;  his  last  such  claim  was  made 
in  August  1948.  He  appeared  as  a  \Aitness  for  another 
and  claimed  citizenship  in  1946.  His  false  information 
concerning  his  marital  status  was  given  when  he  en- 
tered the  Army  in  1942,  before  the  American  consul  in 
1947  and  when  he  attem])ted  to  reenter  the  Ignited 
States  in  August  1948.  It  thus  appears  that  the  false 
claim  in  support  of  his  friend's  passport  ap])lication 
was  made  approximately  three  3^eai*s  before  appellant 
filed  his  application  for  citizenshi]),  his  false  claim 
of  citizenship  and  marital  status  were  last  made  in 
August  1948.  The  petition  was  filed  six  months  latci- 
on  February  28,  1949,  and  the  hearing  was  had  in  De- 
cember, 1949,  a  year  and  four  months  aftoi-  a])pellant's 
last  misconduct. 

Without  in  any  way  minimizing  a])])ellant's  actions  in 
apj)earing  as  a  witness  in  su])])ort  of  his  friend's  pass- 
poi't  aj)plication  in  lf)4(),  we  respectfully  urg(^  that  this 
act,  occurring  ap|)r()ximately  three  years  before  the 
filing  of  his  application  for  natui-aiization,  sliould  not 
be  a  bar  to  the  same. 


The  cases  cited  'by  appellee,  commencing  on  page  12 
of  his  brief,  merely  show  that  each  petition  must  be 
decided  on  its  own  particular  facts  and  all  cases  were 
undei"  the  "five  year  rule". 

In  /;/  re  Bonner  (279  Fed.  789),  the  petitioner  was 
arrested  b(»tween  the  time  the  petition  was  filed  and  a 
hearing  had  at  which  time  the  court  reserved  judg- 
ment on  the  petition  until  after  the  petitioner  had 
pleaded  guilty. 

In  Petition  of  Zele  (140  Fed.  (2d)  773),  the  court 
stated : 

"Under  the  law  the  burden  is  on  the  petitioner  to 
establish  good  moral  character  onhj  during  the 
five  yeai'  period,  not  earlier^  and  it  has  consistently 
been  construed  liberally  so  as  to  sanction  for- 
giveness after  the  expiration  of  five  years  from 
the  date  of  a  disbarring  misdeed."  (Italics 
added.) 

In  In  rr  Paoli  (49  Fed.  Sup.  128)  the  petitioner  was 
convicted  under  the  state  law  of  violating  a  section  of 
the  California  Alcoholic  Beverage  Act,  a  felony,  and 
was  granted  three  years  probation.  The  recoixi  of  con- 
viction was  subsequently  expunged  in  accordance  with 
the  California  law,  and  the  court  admitted  the  peti- 
tioner to  citizenship. 

In  Petition  of  Ledo  (67  Fed.  Sup.  917),  the  pe- 
titioner made  false  claims  to  citizenship  during  the 
five-year  period. 

In  re  Bookschnis  (61  Fed.  Sup.  751),  involved  a 
petitioner  who  had  been  found  guilty  of  violating  the 


Interstate  Commerce  Act  in  forty-two  connts.  The 
coui*t  held  that  ''althousj^h  there  is  necessity  to  main- 
tain strict  regulations  of  carrier  lines  and  although  a 
curl)  of  rdbating  should  be  rigidly  maintained  there  is 
no  essential  immorality  involved  in  the  actions  of  the 
defendant"  and  granted  the  petition  for  naturaliza- 
tion. 


WHAT  IS  THE  PRESCRIBED  PERIOD  DURING  WHICH  GOOD 
MORAL  CHARACTER  SHALL  BE  ESTABLISHED. 

Appellee  cites  cases  commencing  on  page  12  and 
again  on  page  15  of  its  brief  which  have  l^een  de- 
cided under  the  provisions  of  the  Nationality  Act 
which  require  five  years  of  contimious  United  States 
residence  and  good  moral  character  "during  all  the 
periods  referred  to."  From  these  cases,  some  of  which 
hold  that  the  court  may  make  inquiry  previous  to  the 
five-year  period  and  others  of  which  hold  that  the 
facts  developed  by  such  an  in(]uirv  cannot  be  used  as 
the  basis  for  disqualification  ap])eIloe  argues  that  the 
court  is  not  limited  in  its  inquiry  concerning  a  natu- 
ralization a])plicant's  moral  character  to  tlic  ix-iiod  of 
residence  rcMjuired  to  be  established.  Appellee  then 
concludes  in  the  case  of  api)ellant,  who  is  not  re(|uive(l 
to  estal)lish  any  residence  ])eri()d,  that  the  (-(turt  can 
iiKjuire  concerning  his  conduct  for  a  reasonable  period 
of  time  ])rior  to  the  date  of  his  filing  of  his  ap])lieation 
lor  naturalization.  'Phe  cases  cited  by  ap])ellee  are  not 
helpful  in  sustaining  this  conclusion. 


In  In  re  Taran  (52  Fed.  Sup.  535),  the  petition  was 
filed  three  and  one-halt'  years  aftei'  the  petitioner  was 
released  from  prison. 

The  ])etitioner  in  the  Petition  of  Gahin  (60  Fed. 
Sup.  750),  during-  the  five-year  period  prior  to  the 
filing-  of  the  application,  performed  no  useful  w^ork 
nor  labor  and  was  supported  either  by  relief  agencies 
or  his  own  family  and  had  reached  seventy  years  of 
age  before  making  application  for  citizenship.  The 
court  obsen'ed  that  there  was  no  "showing  of  conduct 
of  a  more  positive  nature  or  character  indicative  of  a 
real  apprehension  of  the  obligations  of  citizenship  or 
of  sacrifices  made  or  contributed  to  the  public  weal." 

The  petitioner  in  In  re  Balestrieri  (59  Fed.  Sup. 
181)  had  been  convicted  of  murder  and  sentenced  to 
life  imprisonment.  The  coui-t  impliedly  held  that  he 
had  been  rehabilitated  when  it  admitted  him  to  cit- 
izenship. 

In  re  Lipdtz  (79  Fed.  Sup.  954)  involved  a  pe- 
titioner who  had  served  ten  years  in  prison  for  a  crime 
of  attempted  extortion  of  money  and  also  for  assault  in 
connection  with  a  conspiracy  to  kidnap  and  the  actual 
kidnapping  of  a  young  man.  The  court  observed: 

'^Each  case  must  be  decided  on  its  own  particu- 
lar facts." 

The  case  In  re  Laws  (59  Fed.  Sup.  179)  is  not  in 
point.  In  that  case  naturalization  was  sought  under 
provisions  of  the  law  which  peniiit  the  naturalization 
of  aliens  who  marry  citizens  after  one  year  of  resi- 


clence.  The  petitioner  had  'heen  convicted  of  a  crime  of 
uttering  false  checks  and  liad  l)eeii  discharged  from 
])arole  during  tlie  five  year  period.  The  District  Court 
judge  properl}'  held  that  such  an  alien  must  still  prove 
good  behavior  for  five  years  as  "Congress  clearly  did 
not  intend  that  the  circumstance  of  marriage  by  an 
alien  to  an  American  citizen  spouse  should  T'elieve  a 
petitioner  from  substantial  requirements  of  good  bc- 
ha^dor  prescribed  for  all  other  aliens." 

This  is  substantially  different  from  the  section  un- 
der which  appellant  filed  his  petition  which,  from  a 
reading  of  the  Congressional  Report  which  accom- 
panied the  'bill,  is  a  section  to  reward  aliens  who  hav(> 
sensed  honorably  in  the  Armed  Forces  by  permitting 
them  to  acquire  citizenship  through  naturalization 
without  the  necessity  of  going  through  certain 
processes  required  of  non-ser^dce  people. 

Appellee  agrees  with  appellant  that  there  appears  to 
be  no  reported  case  on  the  exact  point  as  to  what  pe- 
riod of  time  the  appellant,  under  the  section  under 
which  he  has  applied  for  naturalization,  must  estab- 
lish good  moral  character.  It  cites  certain  unrei)orte(l 
cases,  to  which  a])pellant  does  not  have  access,  and  all 
of  which  a])pear  to  l)e  lower  court  cases. 

Jt  should  })v  noted  that  in  one  case  (Do  (^uay  ].o\\) 
tlie  a|)plication  for  citizenship  was  granted  whcic^  the 
petitioner  liad  falsely  claimed  Tnited  Statics  citi/on- 
ship  six  iDontlis  i)i'i()r  to  the  filing  of  the  petition.  Do 
Quav  i.ew  tiled  liis  j)etitioii  under  the  sanH>  section 
as  apjX'llant   and  the    hnmigration    Hoai'd   of  Special 


Inquiry  held  that  the  petitioner's  Army  service  out- 
weighed in  general  his  false  testimony  on  the  issue  of 
his  moral  character.  The  decision  of  the  Immigration 
Board  of  Special  Inquiry  should  be  persuasive  in 
view  of  appellant's  own  excellent  Anny  service  record. 

In  another  of  the  unreported  cases  cited  in  appel- 
lee's brief,  that  of  Alexander  Andrew  Bariatinsky, 
the  petition(M-  was  granted  citizenship  four  years  after 
he  had  been  denied  naturalization  by  the  United 
States  District  Court,  and  one  year,  or  less,  after  his 
probation  for  criminal  conviction  'based  upon  false 
claims  to  citizenship  had  expired.  Appellee's  brief, 
page  20,  states  Bariatinsky  w^as  convicted  in  1946, 
placed  on  probation  for  two  years  and  granted  citizen- 
ship in  April  of  1949. 

Thus  from  these  inireported  cases  it  can  'be  seen  that 
the  decisions  are  in  conflict  as  to  what  constitutes  a 
reasonable  time.  In  one  case  it  is  six  months  after  a 
false  claim  to  citizenship,  in  another  three  years  after 
conviction  and  still  another  (Ming  Fong  Lee)  the  fact 
that  tw^o  years  had  expired  after  his  false  claim  to 
United  States  citizenship  was  deemed  insufficient. 


CONCLUSION. 

Appellant  respectfully  submits  that  the  affidavits 
that  accompanied  his  petition  and  which  stated  that 
each  of  the  affiants  personally  knew  him  to  be  a  per- 
son of  good  moral  character  and  his  honorable  dis- 
charge from  the  Army  should,  at  the  very  least,  be 
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prinm  facie  evidence  of  good  moral  character.  He  re- 
spectfully urges  that  the  ordei'  of  the  District  Court 
denying  his  application  for  citizenshijj  was  improper 
and  respectfully  prays  that  its  decision  he  reversed 
and  he  be  admitted  to  United  States  citizenship. 

Dated,  San  Francisco,  California, 
July  21, 1950. 

Respectfully  submitted, 

Kenneth  C.  Zwerin, 

Attorney  for  Appellant. 
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Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Jiodge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

The  petition  of  Foon  Goon  Mok,  appellant  herein, 
respectfully  represents : 

That  this  is  the  first  case  before  the  above-entitled 
court  where  the  provisions  of  Section  324(a)  of  the 
Nationality  Act  of  1940  as  amended  (8  U.S.C. 
724(A))  could  be  interpreted  whereby  counsel  and 
the  lower  court  might  have  certain  criteria  or  bases 
upon  which  future  petitions  for  naturalization  might 
be  decided. 

As  pointed  out  in  the  brief  for  appellant  (page  12) 
no  residence  requirement  is  required  under  this  sec- 


tion,  nor  is  there  any  prescribed  period  of  time  during 
wliich  o'ood  moral  charaftor  must  be  shown  as  a  pre- 
requisite to  naturalization. 

Nonetheless  this  court,  in  its  opinion,  states  "The 
record  contains  an  abundance  of  evidence  from  which 
such  finding  could  be  made",  namely,  that  the  peti- 
tioner "has  failed  to  establish  his  good  moral  char- 
acter for  the  required  period  of  time". 

What  is  that  required  period  of  time  i  Both  the 
appellant  and  the  appellee  arc  in  agreement  that  there 
are  no  reported  cases  on  this  exact  point.  The  opinion 
of  this  court  does  not  clarify  this  point,  nor  is  it  a 
guide  for  future  cases.  I 

Moreover,  the  opinion  of  this  court  conflicts  with 
the  case  of  Do  Quay  Lew  (Appellee's  Brief,  p.  18) 
where  citizenship  was  granted  when  the  petitioner  had 
falsely  claimed  United  vStates  citizenship  six  months 
prior  to  the  filing  of  the  petition.  Do  Quay  TjCw  filed 
his  petition  under  the  same  section  as  appellant. 

At  the  time  of  the  oral  argument,  one  of  the  justices 
raised  the  point  that  the  appellant  had  l)een  guilty 
of  making  a  false  claim  to  citizenship  six  months  prior 
to  the  time  that  appellant  had  filed  his  petition,  and 
the  justice  intimated  that  that  of  itself  showed  l)ad 
moral  character. 

Appellant  respectfully  calls  the  attention  of  this 
court  to  his  brief  commencing  on  page  9  and  ending 
on  page  12,  wherein  he  quotes  a  Board  ol*  Tniniigration 
Ap})eals  decision  which  concludes  "with  each  succeed- 
ing false  claim  being  uttered  merely  to  conceal  previ- 
ous statements  respondent  may  be  regarded  as  being 


guilty  in  fact  of  but  one  such  lapse,  for  which  he  has 
made  amends." 

This  court  remarked  in  Jim  Yuen  Jung,  Appellant 
V.  Bnicc  G.  Barber,  Appellee  (No.  12,455)  as  follows: 
"If  it  can  l)e  said  that  he  claimed  a  false  birth- 
place to  gain  admission  to  the  army,  that  would 
not  appear  to  be  much  different  than  claiming  a 
false  age  in  order  to  enter  the  army,  a  thing  for 
which  many  have  been  highly  praised." 

This  court  held,  in  its  opinion  in  the  instant  case, 
that  the  finding  that  petitioner  "has  failed  to  estab- 
lish his  good  moral  character  for  the  required  period 
of  time"  is  not  susceptible  to  the  construction  that  it 
refers  to  petitioner's  character  at  some  period  in  the 
past.  Appellant  respectfully  urges  to  the  court  that 
the  finding  is  as  confusing  and  ambiguous  as  the  find- 
ing in  the  Jim  Yuen  Jung  (supra)  case,  which  this 
court  reversed  on  October  4,  1950. 

What  is  the  required  period  of  time?  The  desig- 
nated Examiner  (Appellant's  Brief,  p.  15)  stated  that 
the  petitioner  must  show  a  good  moral  character  from 
the  time  of  the  filing  of  the  petition  to  the  date  of  the 
hearing.  The  supervisor  of  Citizenship  Certificate 
Unit  of  the  Office  of  Adjudication,  Immigration  and 
Naturalization  Service  (Appellant's  Brief,  p.  14) 
wrote  that  the  applicant  need  prove  good  moral  char- 
acter only  for  the  required  period  of  residence.  In  the 
Monthly  Review  of  the  Immigration  and  Naturaliza- 
tion Service  an  article  appeared  (Appellant's  Brief, 
p.  14)  that  the  appellant  need  only  establish  that  he 
has  been  a  person  of  good  moral  character  during  the 
abbreviated  period  of  residence  applicable  to  his  class. 


Appellant  is  not  required  to  have  any  period  of  resi- 
dence and  comes  within  tlie  purview  of  the  bill,  the 
purpose  of  which  is  to  reward  aliens  wlio  liavo  hon- 
orably served  in  the  armed  forces  by  permitting-  them 
to  acquire  citizenship  through  naturalization  without 
the  necessity  of  going  through  certain  processes  re- 
quired of  non-service  people. 

Appellant  respectfully  submits  that  a  rehearing  be 
granted  for  the  purpose  of  clarifying  the  law  con- 
cerning the  period  prior  to  the  filing  of  the  citizen- 
ship application  which  the  court  has  a  right  to  con- 
sider in  determining  his  good  moral  character. 

Dated,  San  Francisco,  California, 
February  28, 1951. 

Kenneth  C.  Zwerix, 

Attorney  for  Appellant 
and  Petitioner. 


Certificate  of  Coitxsel 

Kenneth  C.  Zwerin,  counsel  for  appellant  herein, 
does  hereby  certify  that  in  his  judgment  the  petition 
for  rehearing  is  well  founded  and  that  the  same  is 
not  interposed  for  delay. 

Dated,  San  Francisco,  California, 
February  28, 1951. 

Kenneth  C.  Zwerin, 
Counsel  for  Appellant 
and  Petitioner, 
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2.  The  court  did  not  err  in  denying  the  appellant's  motion  for 
transfer  of  the  case  to  another  jurisdiction  on  the  grounds  of 
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11.  1  he  court  did  not  fail  to  allow  any  time  between  the 
furnishing  of  copies  of  instructions  to  the  jur\'  and  the 
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without  showing  good  reason  therefor  as  required  by  law  43 
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method  by  which  the  confession  was  procured 45 
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No.  12517 


HARVEY  L.  CARIGNAN,  Appellant 

vs. 

UNITED  STATES  OF  AMERICA,  Appellee 


BRIEF  FOR  THE  APPELLEE 


JURISDICTIONAL  STATEMENT 

The  statement  as  to  jurisdiction  set  forth  in  the  Brief 
of  Appellant  is  correct. 

STATEMENT  OF  THE  CASE 

Appellant  was  indicted  in  the  District  Court  for  the 
District  of  Alaska,  Third  Division,  for  the  crime  of  mur- 
der in  the  first  degree,  under  Section  65-4-1,  A.C.L.A., 
1949.  The  indictment  contained  one  count  and  charged 
that  on  or  about  the  3 1st  day  of  July,  1949,  at  or  near 
Anchorage,  Alaska,  Third  Judicial  Division,  Territory 
of  Alaska,  appellant  was  engaged  in  an  attempt  to 
commit  the  crime  of  rape  by  forcibly  and  against  her 
will  attempting  to  carnally  know  and  ravish  one 
Laura  A.  Showalter,  a  woman,  and  that  the  appellant, 
while  engaged  in  the  attempt  to  commit  such  rape,  by 
his  actions  killed  Laura  A.  Showalter  by  beating  her 
about  the  head  and  face  with  his  fists. 
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This  indictment  was  returned  on  the  12th  day  of 
October,  1949  (R.l).  Thereafter  and  on  the  14th  day  of 
October,  1949  appellant  was  brought  before  the  court, 
and  upon  stating  to  the  court  that  he  had  no  money 
with  which  to  pay  counsel,  Bailey  E.  Bell  and  James  E. 
Weir  were  appointed  and  entered  as  counsel  for  the 
appellant  (R.3).  On  October  15,  1949  Bailey  E.  Bell 
withdrew  as  co-counsel  for  appellant,  and  Harold  J. 
Butcher  was  appointed  and  entered  as  co-counsel 
(R.4). 

Appellant  was  arraigned  on  October  17,  1949,  at 
which  time  the  hour  of  9:30  A.M.  on  October  24,  1949 
was  set  as  the  time  for  appellant  to  enter  his  plea  or 
otherwise  move  against  the  indictment  (R.5).  Ap- 
pellant entered  a  plea  of  not  guilty  to  the  crime 
charged  in  the  indictment  on  Oclober  24,  1949  (R.6). 

Thereafter  appellant  was  tried  by  a  jury  and  con- 
victed of  the  crime  of  murder  in  the  first  degree  as 
charged  in  the  indictment  (R.59).  His  motion  for  a  new 
trial  was  denied  {R.66).  Subsequently,  on  the  20th  day 
of  December,  1949  the  court  pronounced  the  death 
sentence.  This  appeal  followed. 

STATEMENT  OF  FACTS 
While  the  appellant's  brief  contains  a  Statement  of 
Facts,  it  is  deemed  advisable  to  set  forth  a  statement 
in  this  brief  which  more  closely  reflects  the  facts  con- 
tained in  the  record  and  which  is  consistent  with  the 
verdict  of  the  jury. 

On  the  evening  of  July  31st,  1949  between  9:00  and 


9:30  P.M.  a  Mr.  Henry  A.  Keith  passed  by  the  vicinity 
of  Ninth  and  A  Streets  on  his  way  home.  As  he  pro- 
ceeded down  A  Street  he  noticed  in  the  tall  grass  on 
his  left  a  man  and  woman  lying  in  the  grass  (T.T.P. 
133).  Mr.  Keith  paused  briefly  and  the  man  rose  up 
and  told  him  to  go  on.  There  was  no  further  conver- 
sation. The  woman  appeared  to  be  lying  still.  Mr. 
Keith  also  observed  at  this  time  a  red  shoe  lying  in 
the  street.  He  further  noticed  some  children  playing 
in  the  alley,  one  of  whom  had  a  bicycle  (T.T.P.  135). 
Leading  from  the  spot  in  question  to  the  road  there  ap- 
peared to  be  a  swath  or  trail  where  the  grass  had  been 
broken  down,  as  though  someone  had  been  dragged 
over  the  grass.  There  were  also  what  appeared  to  be 
heel  marks  at  the  side  of  the  road  (T.T.P.  152).  Mr.  Keith 
proceeded  on  home  and  at  approximately  6:00  o'clock 
the  next  morning,  while  on  his  way  to  town,  he 
was  curious  about  the  incident  the  night  before  and 
paused  briefly  while  passing  the  same  vicinity,  at 
which  time  he  noticed  a  naked  person  lying  in  the 
identical  spot  in  which  he  had  seen  the  couple  the 
previous  evening.  Mr.  Keith  immediately  reported  the 
matter  to  the  police  and  together  with  them,  returned 
to  the  scene. 

At  a  subsequent  date  at  a  police  line-up,  Mr.  Keith 
identified  the  man  as  the  appellant,  Harvey  Carignan, 
and  also  at  the  time  of  giving  his  testimony  in  court 
pointed  him  out  (T.T.P.  137).  Upon  investigation,  the 
officers  discovered  the  partially  clad  body  of  a 
woman.  There  was  a  hat  found  near  the  scene  with 
fresh  blood  stains  on  it  (T.T.P.  159),  a  red  shoe  in  the 


street  and  another  one  near  the  body,  a  pair  of  bifocal 
glasses.  The  glasses  and  shoes  were  identified  by  Mrs. 
Reddick,  who  knew  Laura  Showalter  in  life  and  who 
recognized  the  articles  as  being  similar  +o  those  be- 
longing to  the  victim  (T.T.P.198). 

Captain  BarkdoU  of  the  police  force,  who  also  inves- 
tigated the  scene  of  the  crime  that  morning,  stated  that 
the  body  resembled  that  of  a  woman  he  had  known  in 
life  as  Mrs.  Showalter,  and  there  was  contained  in  a 
small  coin  purse  removed  from  the  body,  an  identifica- 
tion of  Mrs.  Laura  Showalter  (T.T.P.205).  There  v/as 
also  a  social  security  card  with  +he  name  Shov/alter 
on  it  (T.T.P.341). 

The  hat  found  at  the  scene  was  later  identified  by  a 
witness,  Kellner,  as  a  hat  identical  to  a  hat  worn  by 
the  appellant  on  the  night  of  +he  murder,  and  a  hat 
which  had  been  previously  seen  on  Carignan  at  the 
barracks  where  the  appellant  and  the  witness  lived 
(T.T.P.285-289). 

A  pair  of  pants  which  had  been  borrowed  from  one 
Corporal  Miller  by  the  appellant  the  night  of  the  mur- 
der was  not  directly  returned  to  Miller,  but  when  he 
next  saw  them,  they  had  been  sent  to  the  cleaners  and 
returned.  It  was  indicated  by  the  witness  Martens, 
who  is  manager  of  a  local  cleaning  establishment, 
testifying  from  his  records,  that  Carignan  had  sent  a 
pair  of  pants  of  that  description  to  his  place  of  busi- 
ness on  August  1st  (T.T.P.294-305). 

At  a  later  date,  on  the  16th  of  September,  1949,  the 
appellant   Carignan   accompanied  one   Peterson,   a 


member  of  the  C.I.D.,  to  the  city  pohce  station  in  con- 
nection with  the  investigation  of  assault  with  intent  to 
commit  rape  on  one  Christine  Norton.  At  that  time  the 
suspicions  of  the  pohce  were  aroused  as  to  the  simil- 
arity of  that  case  and  the  Showalter  case,  and  the 
United  States  Marshal  was  advised  accordingly 
(T.T.P.231). 

At  approximately  4:00  or  4:30  P.M.  on  September  16, 
1949  a  Deputy  United  States  Marshal  arrested  the  ap- 
pellant, charging  him  with  the  crime  of  assault  with 
intent  to  commit  rape  on  Christine  Norton,  following 
which  he  was  immediately  arraigned  before  the  Unit- 
ed States  Commissioner  (T.T.P.231). 

On  the  19th  day  of  September  appellant  gave  a 
written  statement  to  the  U.  S.  Marshal  Paul  Herring 
(T.T.P.310),  which  statement  was  introduced  at  the  trial 
over  the  objection  of  the  appellant.  Following  the  exe- 
cution of  this  written  statement,  appellant  also  made 
certain  oral  admissions  and  voluntarily  accompanied 
the  officers  to  the  scene  of  the  crime,  where  he  identi- 
fied the  scene  and  made  certain  other  statements  rela- 
tive to  his  participation  in  the  crime  (T.T.P.338). 

Following  commission  of  the  crime  the  appellant 
proceeded  to  Fourth  Avenue,  where  he  got  a  cab  and 
proceeded  to  the  railroad  tracks  at  the  edge  of  Fort 
Richardson,  where  he  got  out  and  walked  to  his  bar- 
racks. (T.T.P.338).  Upon  arrival  at  the  barracks  his 
shirt  was  missing  (T.T.P.338).  Also,  at  the  time  of  his 
arrival,  his  clothes  were  messed  up  and  he  had  blood 
on  him  (T.T.P.384). 


According  to  the  affidavi'  of  Dr.  James  E.  O'Malley, 
who  performed  the  post  mortem  on  the  body  of  the 
victim,  she  had  been  badly  beaten,  the  nose  had  been 
shattered  and  fragments  of  the  bone  which  make  up 
its  bridge  were  freely  movable,  the  muscles  on  both 
sides  of  the  head  were  found  to  be  very  bloody  and 
bruised,  and  the  skull  was  fractured.  The  primary 
cause  of  death  was  that  of  skull  fracture,  with  a  rup- 
ture of  the  middle  meningal  arteries.  (T.T. P. 338-368). 

ARGUMENT 

FIRST  POINT:  1.  THERE  WAS  NO  ERROR  IN  THE 
INDICTMENT  RETURNED  BY  THE  GRAND  JURY 
IN  FAILING  TO  PROVIDE  AND  NAME  THE  DIS- 
TRICT COURT  FOR  THE  TERRITORY  OF  ALASKA 

It  is  submitted  that  there  is  no  merit  to  the  contention 
raised  by  appellant  under  this  point.  Formerly  under 
Section  101,  Title  48,  U.S.C.  the  provision  reads  as 
follows: 

There  is  established  a  district  court  for  the  Terri- 
tory of  Alaska,  with  the  jurisdiction  of  district 
courts  of  the  United  States  and  with  general  juris- 
diction in  civil,  criminal,  equity,  and  admiralty 

*   *   * 
causes; 

However,  it  will  be  noted  that  Section  101  was  sub- 
sequently amended  by  the  enactment  of  Public  Law, 
June  25, 1948,  Chapter  646,  Sec.  9,  62  Stat.  986,  in  which 
amendment  we  find  the  following  language: 

There  is  established  a  district  court  for  the  DIS- 
TRICT OF  ALASKA,  with  the  jurisdiction  of  district 


courts  of  the  United  States  and  with  general  juris- 
diction in  civil,  criminal,  equity,  and  admiralty 
causes;  *  *  *  (Emphasis  supplied). 

It  is  therefore  submitted  that  the  caption  set  forth  in 
the  indictment  is  the  correct  caption  under  the  law. 
However,  if  it  were  determined  that  the  caption  should 
be  "District  Court  for  the  Territory  of  Alaska"  rather 
than  "District  Court  for  the  District  of  Alaska,"  it  would 
result  merely  in  a  matter  of  error  in  form  rather  than 
substance  and  would  come  under  the  provision  of 
Rule  52  (a).  Federal  Rules  of  Criminal  Procedure, 
which  provides  that  any  error,  defect,  irregularity  or 
variance  which  does  not  affect  substantial  rights  shall 
be  disregarded. 

It  will  be  further  noted  that  in  the  body  of  the  indict- 
ment the  term  "Territory  of  Alaska"  is  used. 

In  Lowrey  v  U.S..  161  F.2d  30,  C.C.A.8,  at  page  35,  we 
find: 

Failure  of  an  indictment  to  state  the  county  of 
the  state  where  the  offense  was  committed  does 
not  make  the  indictment  fatally  defective  under 
the  Federal  Rules  of  Criminal  Procedure,  18  U.S. 
C.A.  following  Sec.  687.  Against  a  motion  to  dis- 
miss, it  is  sufficient  that  the  indictment  show  that 
the  offense  was  committed  within  the  territorial 
jurisdiction  of  the  court  before  which  the  indict- 
ment was  returned. 

The  indictment  in  this  case  meets  that  test. 


SECOND  POINT:  2.  THE  COURT  DID  NOT  ERR 
IN  DENYING  THE  APPELLANT'S  MOTION  FOR 
TRANSFER  OF  THE  CASE  TO  ANOTHER  JURIS- 
DICTION ON  THE  GROUNDS  OF  IMPOSSIBILITY 
TO  HAVE  A  FAIR  TRIAL  IN  THE  THIRD  DISTRICT 
COURT  AT  ANCHORAGE  AS  A  RESULT  OF  LO- 
CAL PREJUDICE. 

In  contending  that  the  court  erred  in  refusing  to 
transfer  this  case  on  the  grounds  of  prejudice,  appel- 
lant states  that  it  was  impossible  to  draw  a  jury  from 
the  residents  of  the  Anchorage  area  who  would  not  be 
prejudiced  against  appellant,  calling  attention  to  vari- 
ous newspaper  articles  and  radio  broadcasts  relative 
to  the  crime.  This  question  was  determined  by  this 
court  in  the  case  of  Shockley  v.  United  States,  166  F.2d 
704,  CCA  9.  Part  of  the  opinion  of  Justice  Bone  in  that 
case  is  quoted: 

Page  709. 

Motions  by  appellants  for  a  change  of  venue 
on  the  ground  of  local  prejudice  which  made  a 
fair  trial  impossible,  were  denied.  See  Rule  21, 
Rules  of  Criminal  Procedure.  An  application  of 
this  character  is  addressed  to  the  sound  discretion 
of  the  trial  court.  (Cases  cited).  Venue  is  fixed  by 
law.  A  proper  showing  and  strict  conformity  with 
the  statute  are  essential  to  a  proper  exercise  of 
the  power  of  the  court  to  transfer  the  proceedings 
to  another  district  or  division.  (Cases  cited). 
*  *  *  An  attack  was  made  by  appellants  on  local 
newspaper  and  radio  publicity  given  the  Alca- 
traz  prison  break,  but,  as  pointed  out  in  People  v. 
BrindelL  194  App.  Div.  776,  185  N.Y.S.  533,  536,  "If 


newspaper  articles  furnished  ground  for  removal, 
no  defendant  could  ever  be  tried  in  this  county 
for  a  spectacular  crime." 

In  Kersten  v.  U.S.,  161  F.2d  337,  C.C.A.IO,  the  same 
question  arose.  The  following  is  quoted  from  the  court 
opinion  at  page  339: 

Kersten  filed  a  motion  to  transfer  the  proceed- 
ings to  another  district  under  Rule  21(a)  of  the 
Federal  Rules  of  Criminal  Procedure.  He  attached 
to  the  motion,  copies  of  news  items  appearing  in 
the  Denver  Post  and  the  Rocky  Mountain  News, 
newspapers  of  general  circulation  throughout 
the  District  of  Colorado,  and  copies  of  newscasts 
from  Denver  radio  stations  whose  broadcasts 
reach  all  parts  of  the  District  of  Colorado. 
*  *  *  The  motion  was  verified,  and  averred  that 
the  news  items  and  newscasts  had  created  such 
a  prejudice  against  Kersten  in  the  District  of  Colo- 
rado that  it  would  be  impossible  for  him  to  have 
a  fair  and  impartial  trial  by  a  jury  drawn  from 
such  District.  It  was  also  supported  by  a/fidavits. 
The  United  States  introduced  counter  affidavits. 
The  trial  court  denied  the  motion.  A  motion  for  a 
change  of  venue  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court  and,  in  the  absence  of  an 
abuse  of  discretion,  the  denial  of  the  application 
is  not  error. 

The  foregoing  case  was  cited  with  approval  by  the 
Court  of  Appeals,  District  of  Columbia,  in  Dennis  v. 
U.S.,  171  F.2d  986. 

The  trial  court,  in  the  instant  case,  followed  the 
same  line  or  reasoning  as  set  forth  by  the  court  in 
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U.S.  V.  Eisler,  75  Fed.  Supp.  634,  in  the  District  Court 
for  the  District  of  Columbia,  in  which  case  a  motion 
was  made  pursuant  to  the  provision  of  Rule  21,  Fed- 
eral Rules  of  Criminal  Procedure,  on  the  grounds  that 
there  existed  in  the  District  of  Columbia  so  great  a 
prejudice  against  the  defendant  that  he  could  not  ob- 
tain a  fair  and  impartial  trial  therein.  In  its  opinion, 
at  page  638,  the  court  states: 

It  is  the  view  of  the  Court  that  the  publication 
of  the  newspaper  articles  referred  to  were  pre- 
sumably made  in  newspapers  in  the  Southern 
District  of  New  York  as  well  as  in  the  District  of 
Columbia  and  they  should  have  no  effect  upon 
the  trial  of  the  case,  whether  held  in  the  District 
of  Columbia  or  in  the  Southern  District  of  New 
York,  and  it  is  not  to  be  assumed  that  they  will 
have  any.  The  effect  of  such  published  articles 
on  the  executive  order  referred  to  in  the  motion 
upon  anyone  called  to  serve  as  a  juror  in  this 
case  is  only  speculative  and  cannot  be  dealt  with 
until  an  examination  of  those  called  for  service 
as  jurors  reveals  whether  or  not  a  jury  can  be 
secured,  no  member  of  which  is  or  is  likely  to  be 
influenced  thereby. 

For  these  reasons  the  motion  for  transfer  upon 
the  first  ground  is  denied  without  prejudice  to  a 
renewal  of  the  motion  on  this  ground  at  the  trial 
if  and  when  it  appears  that  a  fair  and  impartial 
jury  cannot  be  secured. 

It  will  be  observed  that  upon  examination  of  the 
jurors  as  to  their  qualifications  to  serve,  in  many  in- 
stances the  prospective  jurors  had  gone  no  further 
than  to  scan  the  headlines.  Others  who  had  read  the 
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newspaper  articles  had  not  formed  any  definite  im- 
pressions (T.T.P.23-126).  In  view  of  appellant's  con- 
tention on  this  point,  it  is  rather  interesting  to  note 
that  two  of  the  prospective  jurors,  Mr.  Curtis  (T.T.P.37- 
38)  and  Mary  Ethel  Price  (T.T.P.56-58)  were  never  ques- 
tioned relative  to  the  newspaper  articles  and  radio 
broadcasts.  It  will  be  further  noted  that  Juror  Bertha 
Meier  was  excused  by  the  court  as  being  a  friend  of 
the  victim  (T.T.P.IOO),  Florence  Tibbs  was  likewise  ex- 
cused on  the  basis  of  entertaining  an  opinion  (T.T.P. 
103),  Fred  Moellendorf  was  excused  on  the  basis  that 
he  knew  the  victim  (T.T.P. I II)),  and  Lionel  Haakenson 
stated  that  as  a  result  of  the  newspaper  articles  he 
had  formed  an  opinion  which  he  could  not  lay  aside, 
and  he  was  excused  by  the  court  (T.T.P.112-113). 

It  is  obvious  that  those  who  had  formed  an  opinion 
or  for  some  reason  entertained  some  doubt  as  to 
whether  they  could  be  fair  jurors,  frankly  made  that 
fact  known  to  the  court  and  accordingly  were  ex- 
cused. An  examination  of  this  entire  question  refutes 
appellant's  contention  that  it  would  be  impossible  for 
any  juror  to  escape  impressions  from  the  newspaper 
articles. 

Appellant  makes  considerable  point  of  the  exam- 
ination of  the  juror,  Mrs.  Kauffman,  and  appellant 
lifts  from  the  context  one  or  two  expressions  used  by 
Mrs.  Kauffman  as  a  basis  for  citing  error  on  the  court's 
part  in  refusing  to  grant  his  challenge.  However, 
when  her  answers,  taken  as  a  whole,  are  examined, 
it  is  revealed  that  the  court  did  not  abuse  its  dis- 


12 

cretion  in  denying  such  challenge.  We  find  the  fol- 
lowing expressions  on  the  part  of  Mrs.  Kauffman  sup- 
porting the  court's  ruling:  she  stated  that  she  could 
presume  innocence  (T.T.P.77);  that  she  did  not  have 
an  opinion  either  way  (T.T.P.80);  that  if  she  were  on 
trial  or  was  representing  the  prosecution  she  would 
be  willing  to  have  one  in  her  frame  of  mind  sit  as  a 
juror  (T.T.P.81);  that  she  understood  the  presumption 
of  innocence  (T.T.P.82);  that  she  had  no  opinion  and 
is  now  able  to  presume  innocence  (T.T.P.83);  and  that 
she  had  no  ideas  which  would  prevent  her  from  being 
impartial  (T.T.P.84). 

Section  66-13-37,  A.C.L.A.,  1949  provides  as  follows: 

Challenge  for  actual  bias.  That  a  challenge  for 
actual  bias  may  be  taken  for  the  cause  mentioned 
in  the  second  subdivision  of  section  66-13-35.  But 
on  the  trial  of  such  challenge,  although  it  should 
appear  that  the  juror  challenged  has  formed  or 
expressed  an  opinion  upon  the  merits  of  the  cause 
from  what  he  may  have  heard  or  read,  such  opin- 
ion shall  not  of  itself  be  sufficient  to  sustain  the 
challenge,  but  the  court  must  be  satisfied,  from 
all  the  circumstances,  that  the  juror  can  not  dis- 
regard such  opinion  and  try  the  issue  impartially. 

The  court  certainly  did  not  abuse  its  discretion  in 
this  respect. 

A  similar  matter  came  before  the  7th  Circuit  Court 
in  Arnold  vs.  U.S.,  7  F.2d  867  on  almost  identical  facts. 
The  court  stated  at  page  869: 
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The  competency  of  jurors  is  primarily  a  matter 
within  the  discretion  of  the  court.  (Cases  cited). 
Nothing  is  disclosed  which  indicates  that  by  this 
ruling  the  court's  discretion  was  transgressed. 

The  contention  on  the  part  of  appellant  that  in- 
dividuals in  Alaskan  communities  have  a  greater 
interest  in  local  affairs  than  is  the  case  in  larger  com- 
munities in  the  states  proper,  that  newspapers  of 
Alaskan  communities  are  read  more  avidly  than  else- 
where, and  that  feelings,  emotions,  interests  and 
sides  are  more  readily  developed  than  elsewhere,  are 
pure  assumptions  on  the  part  of  appellant,  not  based 
on  evidence  or  fact,  have  no  place  in  appellant's 
brief,  and  should  not  be  considered  by  this  court. 

In  view  of  the  foregoing  it  is  obvious  that  the  jury  as 
finally  empaneled  was  fair  and  impartial  and  without 
prejudice  or  bias. 

THIRD  POINT:  3.  THE  COURT  DID  NOT  ERR  IN 
DENYING  APPELLANT'S  MOTION  TO  DISMISS 
ON  THE  GROUNDS  THAT  HE  HAD  NOT  BEEN 
GIVEN  A  PRELIMINARY  HEARING  AND  WAS 
DENIED  THE  RIGHT  OF  COUNSEL,  WHILE  HELD 
IN  CUSTODY  DURING  THE  PERIOD  UP  TO  HIS 
ARRAIGNMENT  ON  THE  INDICTMENT. 

In  his  argument  under  this  assignment  of  error  ap- 
pellant states  that  he  had  been  arraigned  on  the  16th 
day  of  September  by  the  authorities  and  charged  with 
assault  with  intent  to  commit  rape  on  one  Christine 
Norton  and  was  taken  before  the  United  States  Com- 
missioner and  Ex-Officio  Justice  of  the  Peace,  where  a 
preliminary  hearing  was  held  and  the  defendant  in- 
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formed  of  the  charges  against  him  and  advised  of  his 
rights  (Appellant's  Brief,  p.  11). 

We  agree  with  that  statement  of  facts.  However,  an 
examination  of  the  testimony  refutes  the  contention 
of  the  appellant  that  he  was  secretly  interrogated 
from  the  16th  to  the  19th  of  September  in  connection 
with  the  death  of  Laura  Showalter.  He  was  at  no  time 
under  any  restraint  concerning  the  death  of  Laura 
Showalter  prior  to  the  12th  day  of  October,  when  he 
was  formally  charged  with  the  crime  set  forth  in  the 
indictment.  Obviously,  then,  he  was  not  being  held  in 
connection  with  the  charge  contained  in  the  indict- 
ment and  there  was  no  necessity  for  a  preliminary 
hearing.  As  a  matter  of  fact,  there  was  no  charge 
pending  upon  which  a  preliminary  hearing  could 
have  been  based. 

Appellant  advances  a  rather  novel  argument  in 
connection  with  this  point  and  cites  Federal  Rules  of 
Criminal  Procedure,  Rules  5(a)  and  (b).  This  rule  has 
no  application  whatever  to  the  circumstances  in  the 
instant  case.  It  is  not  contended  that  upon  his  arraign- 
ment in  connection  with  the  Christine  Norton  case  the 
defendant  was  not  advised  of  his  rights  to  have  coun- 
sel and  to  the  rights  accorded  a  defendant  charged 
with  a  crime.  Nor  is  it  contended  that  he  was  not  im- 
mediately taken  before  a  magistrate  upon  his  arrest 
in  the  Christine  Norton  case.  To  the  contrary,  the  evi- 
dence reflects  that  he  was  immediately  taken  before 
the  Commissioner  following  his  arrest  in  that  case. 
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The  crime  upon  which  he  was  held,  that  is,  assault 
with  intent  to  commit  rape,  was  a  bailable  offense, 
and  he  was  free  to  go  at  any  time  he  furnished  such 
bail.  All  of  his  rights  were  fully  accorded  under  the 
law  at  the  time  of  his  arraignment  under  the  indict- 
ment charging  him  with  murder,  and  not  until  such 
arraignment  can  it  be  argued  that  he  at  any  time  was 
restrained  in  connection  with  the  crime  charged  in  the 
instant  case. 

The  fact  that  a  person  may  be  proceeded  against  in 
the  first  instance  by  indictment,  without  going  through 
the  formality  of  a  complaint,  arraignment  and  prelim- 
inary hearing,  is  so  obvious  as  not  to  require  argu- 
ment. And  while  it  is  not  too  clear  as  to  whether  these 
particular  circumstances  presented  themselves  in  the 
case  of  Goldsby  v.  U.S.,  160  U.S.  70,  that  fact  can  be 
inferred  from  the  language  of  the  court  at  page  73: 

The  contention  at  bar  that  because  there  had 
been  no  preliminary  examination  of  the  accused, 
he  was  thereby  deprived  of  his  constitutional 
guarantee  to  be  confronted  by  the  witnesses,  by 
mere  statement  demonstrates  its  error. 

So  it  is  a  proper  conclusion  that  the  defendant  at  no 
time  was  under  any  illegal  restraint. 

Appellant's  further  contention  under  this  point  that 
he  was  exposed  to  long,  secret  interrogation  by  the 
police  authorities  is  contrary  to  all  the  facts  appearing 
in  the  trial  proceedings.  This  particular  question,  how- 
ever, will  be  discussed  at  further  length  under  Point  6 
raised  by  appellant. 
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FOURTH  POINT:  4.  IT  IS  DENIED  THAT  THE  VER- 
DICT IS  NOT  SUPPORTED  BY  THE  EVIDENCE. 

Inasmuch  as  appellant  has  treated  assignment  4 
and  8  together,  they  will  be  so  treated  in  this  brief, 
and  as  to  the 

EIGHTH  POINT:  8.  THE  COURT  DID  NOT  ERR  IN 
DENYING  APPELLANT'S  MOTION  FOR  JUDG- 
MENT OF  ACQUITTAL  WHEN  THE  GOVERN- 
MENT RESTED  ITS  CASE,  ON  THE  GROUNDS 
THAT  THE  MATERIAL  ALLEGATION  OF  THE 
INDICTMENT  HAD  NOT  BEEN  PROVED. 

Appellant  contends  that  the  element  of  attempt  to 
commit  the  crime  of  rape  was  entirely  and  wholly 
missing  from  the  government's  case  (Appellant's 
Brief,  p.  13). 

While  it  is  true  that  there  was  no  direct  evidence  ad- 
duced at  the  trial  establishing  the  fact  that  the  appel- 
lant was  engaged  in  an  attempt  to  commit  rape  upon 
Laura  Showalter  at  the  time  she  met  her  death,  never- 
theless there  were  established  ample  facts  and  cir- 
cumstances from  which  logical  inferences  to  that  ef- 
fect could  be  drawn,  and  such  logical  conclusions  are 
reflected  in  the  verdict  rendered  by  the  jury. 

The  following  facts  were  established:  the  position 
in  which  the  witness  Keith  saw  the  appellant  and  his 
victim  on  the  night  of  July  31,  1949 — that  of  a  man  and 
woman  lying  in  the  grass  (T.T.P.138);  the  pathway 
leading  from  the  road  to  this  particular  spot  having 
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the  appearance  of  a  body  or  object  having  been  drag- 
ged over  the  grass  (T.T.P.153);  the  heel  marks  or  what 
appeared  to  be  heel  marks  in  the  road  (T.T.P,153);  the 
nude  condition  of  the  body  testified  to  by  several  wit- 
nesses (T.T.P.153,  202),  all  point  to  the  crime  of  rape. 

It  will  be  further  noted  that  according  to  defense 
witness  Evans,  on  the  evening  in  question  the  appel- 
lant had  attempted  to  make  a  date  with  a  middle  aged 
woman  who  was  an  accordion  player  at  the  Scandi- 
navian Bar  where  they  were  drinking  (T.T.P.378,  379). 
That  the  appellant  had  definite  sexual  propensities 
was  established  by  the  defense  itself  on  cross  exam- 
ination of  witness  Herring  (T.T.P.359).  And  a  careful 
examination  of  the  entire  record  will  reflect  that  any 
mention  made  with  reference  to  the  trial  and  convic- 
tion of  appellant  some  time  earlier  of  the  assault  with 
intent  to  commit  rape  upon  Christine  Norton  was 
brought  out  by  the  defense  itself. 

The  fact  that  a  small  diamond  ring  and  gold  nugget 
ear  rings  were  found  on  the  body  (T.T.P.41),  coupled 
with  the  fact  that  very  shortly  prior  to  the  incident  in 
question  the  appellant  had  received  the  sum  of  ap- 
proximately $30  for  the  exchange  of  a  gun  that  he  had 
bought  a  short  time  previously  (T.T.P.378,  399),  ruled 
out  any  question  of  robbery  being  the  motive. 

All  of  these  factors,  when  taken  together,  lead  in- 
evitably to  the  logical  conclusion  that  the  appellant 
attempted  to  rape  his  victim  at  the  time  she  met  her 
death.  This  is  the  only  conclusion  that  can  be  arrived 
at  when  considered  in  the  light  most  favorable  to  the 
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government,  the  test  applied  in  cases  on  appeal.  The 
question  of  intent  usually,  of  necessity,  must  be  estab- 
lished by  inferences  drawn  from  circumstances  and 
proven  facts. 

Appellant  next  complains  that  the  body  of  the  vic- 
tim was  not  identified  as  that  of  Laura  Showalter. 
However,  here  again  the  facts  refute  that  contention. 
A  red  shoe  in  the  street  and  another  near  the  body 
and  a  pair  of  bifocal  glasses  were  identified  by  the 
witness  Mrs.  Reddick,  who  knew  Laura  Showalter  in 
life,  as  being  similar  to  those  belonging  to  the  victim. 
(T.T.P.198).  Captain  Barkdoll  of  the  police  also  recog- 
nized it  as  the  body  of  the  woman  he  had  known  in 
life  as  Mrs.  Showalter.  There  was  discovered  on  the 
body  of  the  victim  a  small  coin  purse  in  which  an  iden- 
tification of  Mrs.  Showalter  was  found  (T.T.P.205). 
There  was  also  a  social  security  card  with  the  name 
Showalter  on  it  (T.T.P.341).  An  examination  of  the  affi- 
davit of  Dr.  O'Malley  reveals  that  the  body  upon 
which  he  performed  the  autopsy  was  that  of  Laura 
Showalter  (T.T.P.366).  And  as  stated  in  the  court's  opin- 
ion as  set  forth  in  Appellant's  Brief  at  page  14,  there 
was  sufficient  evidence  concerning  the  identity  for  the 
matter  to  go  to  the  jury.  All  of  this  evidence,  however, 
was  subsequently  supplemented  by  the  introduction 
of  a  standard  death  certificate  of  Laura  Showalter 
(T.T.P.402,  403). 
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FIFTH  POINT:  5.  THE  COURT  DID  NOT  ERR  IN 
REFUSING  TO  PERMIT  APPELLANT  TO  TAKE 
THE  STAND  AND  TO  TESTIFY  AS  A  PRELIM- 
INARY MATTER  ON  THE  ADMISSIBILITY  OF  THE 
CONFESSION. 

The  court  did  not  err  in  refusing  the  appellant  the 
right  to  take  the  stand  and  to  testify  as  a  preliminary 
matter  as  to  the  admissibility  of  the  confession.  The 
witness  Herring  first  talked  with  the  appellant  on  the 
17th  day  of  September  relative  to  making  a  statement, 
at  which  time  appellant  asked  to  see  a  priest.  A  priest 
was  secured  for  him,  and  he  and  appellant  had  a  con- 
versation for  approximately  an  hour,  following  which 
appellant  agreed  to  make  a  statement.  This  statement 
was  not  made  on  the  basis  of  questions  and  answers, 
but,  to  the  contrary,  the  appellant  requested  and  was 
given  a  pad  of  paper  and  pencils  and,  at  his  own  de- 
sire, was  placed  in  a  cell  by  himself,  at  which  time  or- 
ders were  given  that  he  was  not  to  be  disturbed.  He 
was  further  informed  that  after  writing  this  statement 
he  could  tear  it  up  if  he  did  not  wish  to  give  it. 

On  Monday  morning  the  appellant  was  again  con- 
tacted by  Marshal  Herring,  at  which  time  he  said  that 
he  had  a  statement  prepared  and  expressed  once 
again  the  desire  to  see  the  priest,  and  once  again  the 
priest  was  called  and  spent  approximately  an  hour  to 
an  hour  and  a  half  with  appellant. 

Following  this  second  visit  of  the  priest,  the  appel- 
lant made  the  remark  that  there  was  nothing  in  it,  re- 
ferring to  the  statement.  The  statement,  however,  was 
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furnished  and  accounted  for  his  activities  until  ap- 
proximately 9:00  or  9:15  in  the  evening  of  the  day  of 
the  crime.  At  this  time  he  made  the  remark  to  the  effect 
that  he  was  afraid  to  put  the  rest  of  it  down  for  fear  he 
would  not  be  believed  and  for  fear  that  his  neck  would 
stretch.  However,  after  a  brief  interview,  Carignan 
agreed  to  write  down  the  rest  of  the  s+ory.  Upon  sur- 
rendering this  statement  he  was  informed  that  he 
could  still  destroy  it  if  he  wished.  No  promises  had 
been  made  to  the  appellant  and  he  was  never  at  any 
time  threatened,  but  on  the  contrary,  was  treated  in  a 
humane  and  courteous  manner  (T.T.P.310-313). 

Upon  offer  of  the  statement  in  evidence,  counsel  for 
appellant  requested  and  was  permitted  to  cross  exam- 
ine the  witness  Herring  relative  to  admissibility  of  the 
statement.  On  cross  examination.  Herring's  testimony 
was,  in  effect,  as  follows:  that  he  had  met  Carignan 
on  the  Saturday  afternoon  of  the  17th.  At  this  time,  to- 
gether with  Officer  Miller,  Carignan  was  advised  of 
his  rights.  He  told  him  that  he  did  not  have  to  make  a 
statement  at  this  time,  that  anything  he  said  could  be 
used  against  him,  and  that  he  was  entitled  to  counsel 
if  he  so  desired.  At  no  time  did  appellant  question  him 
with  respect  to  getting  counsel  (T.T.P.316-318).  During 
the  time  that  they  were  together,  the  appellant  went 
into  a  discussion  of  his  background.  The  appellant 
never,  at  any  time,  refused  to  make  a  statement  (T.T.P. 
319-320). 

The  first  interview  by  Marshal  Herring  was  con- 
cerned with  the  story  of  his  early  life  (T.T.P.321).  On 


21 

Sunday  Marshal  Herring  stopped  by  the  jail  to  see 
how  Carignan  was  getting  along.  However,  there  was 
merely  a  brief  exchange  of  greetings  between  the  two 
on  that  occasion  (T.T.P.324). 

The  appellant  was  re-interviewed  by  Herring  on 
Monday,  the  19th  of  September.  At  this  time,  in  the 
presence  of  Officers  Miller  and  Barkdoll,  appellant 
was  asked  if  he  wished  to  give  a  statement,  to  which 
he  replied  no,  that  he  wished  to  see  the  priest  first. 
(T.T.P.326).  After  his  visit  with  the  priest  and  at  the 
suggestion  of  Officer  Barkdoll,  the  latter  and  Officer 
Miller  left  the  room.  Barkdoll  had  not  attempted  to  get 
a  statement  from  him  nor,  according  to  Herring's  re- 
collection, had  Officer  Miller  (T.T.P.327). 

Carignan  had  previously  stated  on  several  oc- 
casions that  he  had  the  fear  that  his  neck  would 
stretch,  to  which  statements  Herring  replied  that  he 
could  not  promise  him  anything,  but  there  had  not 
been  a  hanging  in  this  Division  in  27  years.  But  as  to 
what  would  happen  to  him,  he  could  not  promise.  He 
made  no  promises  that  he  would  attempt  to  get  his 
charge  reduced.  He  did  not  threaten  him  that  if  he  did 
not  cooperate  his  neck  would  stretch.  He  did  admit 
that  Miller  might  have  told  the  appellant  that  he.  Her- 
ring, might  be  of  some  influence  in  helping  him  (T.T.P. 
328).  On  one  occasion  when  Carignan  was  in  the  office 
of  Marshal  Herring,  his  attention  was  attracted  to  a 
portrait,  at  which  time  the  statement  was  made  to  him 
by  Herring  that  he  wondered  what  his  Maker  would 
think  of  him  for  doing  this.  He  also  stated  that  his  Mak- 
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er  might  think  more  of  him  if  he  told  the  truth  (T.T.P. 
329).  This  was  the  only  conversation  relative  to  the 
religious  pictures  (T.T.P.330). 

Herring  did  not  tell  him  that  he  was  well  known  by 
the  authorities  at  McNeil  Island  nor  that  if  he  went  to 

McNeil  Island  he  might  be  of  benefit  in  getting  him  a 

responsible  place.  He  did  not  tell  him  that  he  was  in  a 

position  to  help  men  who  went  there. 

Upon  conclusion  of  the  cross  examination  of  Her- 
ring, a  request  was  made  by  counsel  for  appellant  to 
put  Carignan  on  the  stand  and  examine  him  on  the 
circumstances  surrounding  the  taking  of  this  state- 
ment. This  offer  was  denied  by  the  court,  and  the 
statement  was  admitted  in  evidence. 

It  will  be  noted  that  both  direct  and  cross  examina- 
tion relative  to  the  admissibility  of  the  statement  were 
made  in  the  presence  of  the  jury  without  any  objection 
by  appellant.  The  statement  itself,  for  the  most  part, 
dealt  with  the  general  activities  of  the  appellant  dur- 
ing the  day  in  question.  Near  the  close  of  the  state- 
ment, however,  he  admitted  hitting  a  woman  in  the 
nose  and  the  next  thing  he  remembered  was  sitting 
and  hitting  a  woman  in  the  face  with  his  fists,  and  up- 
on realizing  what  he  was  doing,  he  wanted  to  run  and 
get  away  from  there.  The  statement  concluded  by  say- 
ing that  Marshal  Herring  had  made  no  promises  or 
threats  and  that  he  believed  he  needed  medical  atten- 
tion and  should  receive  it  before  being  allowed  to  go 
out  in  public.  (T.T.P.337). 


23 

Following  admission  of  the  statement,  the  witness 
Herring  continued  to  testify  relative  to  oral  admissions 
by  the  appellant  which  went  much  further  in  connect- 
ing him  with  the  crime  than  did  the  written  statement. 
Testimony  concerning  these  matters  was  made  with- 
out any  objection  on  the  part  of  counsel  for  appellant 
(T.T.P.338-340). 

There  is  ample  authority  for  the  proposition  that 
when  there  is  a  conflict  as  to  whether  the  confession 
is  voluntary,  the  matter  should  go  to  the  jury.  Had  the 
court  acceded  to  appellant's  request  and  permitted 
him  to  take  the  stand,  and  had  the  appellant  testified 
to  facts  which  would  have  made  it  appear  that  the 
confession  was  not  voluntary,  he  would  have  been  in 
no  better  position  than  he  was  under  the  court's 
ruling,  for  under  the  latter  circumstances,  the  court 
would  still  have  been  required  to  submit  the  matter  to 
the  jury.  The  law  is  well  settled  that  when  there  is  a 
conflict  as  to  the  admissibility  of  a  confession,  its  vol- 
untariness is  to  be  determined  by  the  jury. 

In  Tooisgah  vs.  U.S.,  137  F.2d  713,  CCA  10,  at  page 
716,  the  court  in  its  opinion,  citing  the  case  of  People 
V.  Farmer,  gives  the  following  quotation: 

The  civilized  conduct  of  criminal  trials  cannot 
be  confined  within  mechanical  rules  (Cases  cited). 

and  goes  on  in  its  own  language  to  say: 

Law  suits  are  not  tried  by  the  square  and  com- 
pass, but  by  the  trial  judge's  innate  sense  of  jus- 
tice. To  be  sure,  he  is  guided  by  certain  instru- 
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ments  called  rules,  but  rules  measure  only  the 
boundaries  beyond  which  the  ends  of  justice  may 
not  be  reached. 

To  have  required  the  court  in  this  instance  to  have 
permitted  the  appellant  to  take  the  stand  on  the  ques- 
tion of  the  admissibility  of  the  confession  would  have 
been  tantamount  to  confining  the  court  to  purely  me- 
chanical rules. 

It  is  assumed,  of  course,  that  the  appellant  would 
have  requested  his  examination  in  the  absence  of  the 
iury.  Otherwise,  he  would  have  taken  the  s+and  in  his 
own  defense,  which  he  did  not  do. 

The  matter  of  the  admissibility  of  a  confession  is 
within  the  sound  discretion  of  the  court.  In  reviewing 
the  circumstances  under  which  the  statement  in  ques- 
tion was  made,  there  is  not  the  slightest  evidence  that 
it  was  anything  but  voluntary  or  that  it  was  promoted 
by  any  consideration  other  than  that  the  appellant 
had  a  desire  to  get  this  awful  matter  off  his  conscience. 

According  to  the  case  of  Cohen  v.  US.,  291  F.  368, 
cited  by  appellant  in  his  brief  at  page  19,  the  court  de- 
clares the  principle  that  if  the  testimony  of  the  govern- 
ment tends  to  show  that  the  alleged  confession  is 
made  voluntarily  in  a  legal  sense,  then  no  matter  how 
heavily  the  testimony  for  the  defendant  as  to  the  char- 
acter of  the  confession  may  controvert  that  of  the  gov- 
ernment, the  confession  is  prima  facie  admissible  as 
evidence. 
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SIXTH  POINT:  6.  THE  COURT  DID  NOT  ERR  IN 
ADMITTING  THE  CONFESSION  INTO  EVIDENCE. 

An  examination  of  the  record  will  reflect  that  there 
is  not  the  least  merit  to  the  contention  on  the  part  of 
the  appellant  that  the  confession  admitted  into  evi- 
dence was  not  a  voluntary  confession.  Either  the  ap- 
pellant is  not  familiar  with  the  transcript  of  the  trial 
proceedings,  or  he  has  placed  an  extremely  strained 
construction  upon  what  appears  therein. 

The  facts  as  revealed  by  the  transcript  concerning 
the  circumstances  surrounding  the  making  of  the  con- 
fession are  set  forth  in  the  argument  under  the  5th 
Point  of  this  brief,  and  nothing  would  be  gained  by 
repeating  them  here. 

However,  attention  of  the  court  is  once  again  drawn 
to  the  fact  that  under  cross  examination  of  the  witness 
Herring  as  to  the  admissibility  of  the  statement  and 
the  cross  examination  proper,  and  under  further  direct 
examination  without  objection  on  the  part  of  appel- 
lant, the  witness  went  much  further  in  relating  admis- 
sions of  the  appellant  than  were  contained  in  the 
written  statement. 

The  appellant  identified  the  hat  in  question  and  ad- 
mitted that  he  got  it  from  a  buddy  by  the  name  of  Con- 
rad Sylveste,  another  soldier  at  Fort  Richardson, 
(T.T.P.338).  He  voluntarily  accompanied  the  officers  to 
the  scene  of  the  crime  and  pointed  out  the  place  where 
he  came  to,  pounding  the  victim  in  her  face  (T.T.P.339). 
He  admitted  that  he  had  been  dressed  in  a  pair  of 
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pants  that  had  been  dyed  darker  but  could  not  ac- 
count for  what  became  of  the  khaki  shirt  which  he  was 
wearing  that  evening.  He  did  retrace  his  steps,  going 
over  the  route  from  the  scene  of  the  crime  to  his  bar- 
racks at  Fort  Richardson,  accompanied  by  the  officers 
(T.T.P.340).  Witness  Herring  further  testified  that  at 
neither  interview  was  the  appellant  kept  later  than 
perhaps  6:00  or  7:00  o'clock  in  the  evening  (T.T.P.357). 

Counsel  for  appellant  also  elicited  through  cross  ex- 
amination various  sexual  aberrations  on  the  part  of 
the  appellant.  At  this  point  the  court  intervened,  but 
counsel  insisted  that  he  thought  the  matter  was  rele- 
vant (T.T.P.359).  Further  testimony  revealed  that  the 
appellant,  after  leaving  the  Territory  of  Alaska,  had 
sought  a  return  to  his  army  post  at  Adak  with  the 
thought  that  he  might  get  over  his  abnormal  sexual 
tendencies,  and  reenlisted  in  the  army  with  that 
thought  in  mind  (T.T.P.Sol).  This  substantiates  the 
statement  contained  at  the  end  of  his  written  confes- 
sion relative  to  the  fact  that  he  thought  he  needed 
medical  attention  before  he  was  allowed  to  go  out  in 
public. 

The  courts  seem  to  have  applied  two  general 
principles  relative  to  the  admissibility  of  confessions. 
Under  one  principle,  the  object  seems  to  be  to  exclude 
statements  which  are  false  because  they  were  ob- 
tained by  promises  or  threats  or  hope  or  fear,  and  that 
under  such  circumstances,  the  temptation  to  speak 
falsely  is  so  great  as  to  render  the  statement  entirely 
untrustworthy.  Wigmore  On  Evidence,  Sec.  822. 
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The  other  principle  of  exclusion  established  by  the 
Supreme  Court  in  various  decisions  is  that  no  person 
shall  be  compelled  in  a  criminal  case  to  be  a  witness 
against  himself.  Under  the  latter,  it  is  quite  possible 
that  statements  which  are  true  might  be  excluded. 
Wigmore  On  Evidence,  Sec.  823. 

When  these  tests  are  applied  to  the  confession  in  the 
instant  case,  it  is  apparent  that  it  falls  far  short  of  com- 
ing within  either  one  of  these  principles  of  exclusion. 
As  set  forth  in  an  opinion  by  Justice  Bone  in  the  case  of 
Symons  v.  U.S.,  CCA  9,  178  F.2d  615,  at  page  619,  620: 

Involuntary  confessions  obtained  by  duress  or 
threats  or  undue  psychological  pressures,  and 
voluntary  confessions  obtained  after  the  deten- 
tion has  become  illegal,  are  equally  inadmissible 
in  the  federal  courts.  (McNabb  v.  United  States 
318  U.S.  332  and  Upshaw  v.  United  States,  335  U.S. 
410)  *  *  * 

The  cases  cited  by  appellant  are  not  controlling 
here  because  the  facts  in  those  cases  in  no  wise  are 
similar  to  the  facts  with  which  we  are  here  concerned. 
There  is  no  disagreement  about  the  general  statement 
of  law  contained  in  those  cases,  however. 

In  Pass  V.  U.S.,  CCA  9,  256  F.  731,  at  page  732  the 
court  declares: 

The  mere  fact  that  Pass  was  in  custody  when  he 
made  the  statements  and  that  they  were  answers 
to  questions  put  by  the  agents  did  not  make  such 
admission  involuntary.  In  Bram  v.  United  States, 
168  U.S.  532,  cited  by  defendant,  the  facts  were 


28 

very  different.  There  the  accused  was  in  actual 
custody,  was  stripped  of  his  clothing,  and  was 
nagged  and  told  by  the  detectives  that  an  eye- 
witness charged  him  with  guilt,  and  that  if  he  had 
an  accomplice  he  should  say  so,  and  not  have  the 
blame  of  the  "horrible  crime"  on  his  own  shoul- 
ders. In  Hopt.  V.  Utah.  110  U.S.  574,  the  court,  in 
discussing  the  admissibility  of  a  confession,  said: 

"The  admissibility  of  such  evidence  so  largely 
depends  upon  the  special  circumstances  connect- 
ed with  the  confession,  that  it  is  difficult,  if  not  im- 
possible, to  formulate  a  rule  that  will  comprehend 
all  cases.  As  the  question  is  necessarily  address- 
ed in  the  first  instance,  to  the  judge,  and  since  his 
discretion  mu.st  be  controlled  by  all  the  attendant 
circumstances,  the  courts  have  wisely  foreborne 
to  mark  with  absolute  precision  the  limits  of  ad- 
mission and  exclusion.  Sparf  v.  United  States,  155 
U.S.  51." 

It  has  been  repeatedly  held  that  the  mere  fact  a  de- 
fendant is  in  custody  will  not  render  the  confession  in- 
admissible. Young,  et  al.,  v.  Territory  of  Hav/aii,  9th 
Cir.,  163  F.2d  490;  U.S.  v.  Marshall.  322  U.S.  69;  Lyons  v. 
Oklahoma.  322  U.S.  601;  Ziang  Sung  Wan  v.  U.S.,  266 
U.S.  1. 

Nor  does  this  case  come  within  the  rule  laid  down 
in  Watts  v.  Indiana,  338  U.S.  49  cited  by  appellant.  The 
same  is  true  in  the  case  of  McNabb  v.  U.S.,  supra.  It  is 
submitted  that  the  appellant  is  in  error  in  contending 
that  in  the  McNabb  case  the  defendants  were  taken 
promptly  before  a  magistrate,  for  the  substance  of  the 
ruling  in  that  case  is  that  \\  ^  confessions  were  improp- 
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erly  admitted  because  of  holding  and  interrogating 
the  defendants  without  carrying  them  forthwith  be- 
fore a  committing  magistrate  as  the  law  commands. 
It  may  be  further  pointed  out  that  in  the  McNabb  case 
the  situation  was  aggravated  by  continuous  question- 
ing for  many  hours  by  numerous  officers. 

Nor  do  the  circumstances  surrounding  the  confes- 
sion in  the  instant  case  fall  within  the  strict  rule  laid 
down  in  the  case  of  Upshaw  v.  U.S.,  supra,  which  ap- 
parently is  the  latest  expression  by  the  Supreme  Court 
on  this  question. 

There  is  no  basis  whatever  for  appellant's  conten- 
tion that  the  confession  by  the  appellant  was  procured 
by  prolonged  and  continuous  secret  interrogation, 
promises,  inducements  and  psychological  pressure. 

The  appellant  is  dealing  in  considerable  specula- 
tion in  attempting  to  place  an  inference  upon  the 
words  of  Mr.  Herring  that  Officer  Miller  probably 
made  promises  to  the  appellant.  As  stated  in  Morton  v. 
U.S.,  147  F.2d.  28,  at  page  31: 

*  *  *  Skilled  lawyers,  advised  by  their  clients, 
make  their  decisions  upon  these  questions,  in 
view  of  their  familiarity  with  the  facts  and  the 
law.  It  is  not  the  function  of  appellate  courts  to  re- 
try cases  upon  the  intangibles  involved  in  evi- 
dence which  might  have  been,  but  was  not,  intro- 
duced at  the  trial. 

Both  Officer  Miller  and  Officer  Barkdoll  were  under 
subpoena  by  the  government  and  were  available  to 
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be  called  in  behalf  of  appellant,  had  he  been  serious 
in  the  contention  which  he  now  makes. 

The  contention  that  there  was  psychological  pres- 
sure exercised  by  virtue  of  calling  the  appellant's  at- 
tention to  certain  religious  plaques  in  the  office  of  the 
Marshal  as  set  forth  on  page  21  of  appellant's  brief, 
is  another  example  of  lifting  expressions  from  the  con- 
text, for  an  examination  into  that  matter  will  reveal 
that  the  incident  concerning  the  religious  plaques  was 
to  the  effect  that  the  witness  Herring  asked  Carignan 
if  he  knew  who  the  portrait  on  the  wall  was,  followed 
by  the  statement  that  he  wondered  what  his  Maker 
would  think  of  him  for  doing  this,  and  that  his  Maker 
might  think  more  of  him  if  he  told  the  truth  about 
this  (T.T.P.329). 

And  that  was  the  extent  of  any  conversation  rela- 
tive to  the  religious  plaques.  It  amounted  to  no  more 
than  a  solicitation  to  tell  the  truth,  which  has  been  de- 
termined by  the  courts  as  not  being  an  improper  in- 
ducement to  render  objectionable  a  confession  there- 
by obtained  unless  threats  or  promises  are  applied. 
Martin  v.  U.S.,  CCA  4.  166  F.2d  76,  79.  Murphy  v.  U.S., 
CCA  7,  285  F.  801,  at  page  811,  states: 

The  expressions,  "better  tell  the  truth"  and  "bet- 
ter be  frank"  and  "it  will  be  best  for  you  to  tell  the 
truth"  have  been  before  the  courts  on  many  oc- 
casions, and  the  majority  have  held  them  not  suf- 
ficient to  defeat  the  admission  of  the  confession. 

A  mere  hope  of  lighter  punishment  not  based  on 
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definite  promises  is  not  sufficient  to  render  a  confes- 
sion inadmissible.  U.S.  v.  Lolardo,  67  F.2d.  883,  at  page 
885,  Judge  L.  Hand  states  as  follows: 

The  authorities  are  so  many  and  so  varied  that 
we  are  of  necessity  confined  to  those  in  the  federal 
courts  which  alone  are  authoritative  for  us.  The 
leading  case  is  Bram  v.  U.S.,  168  U.S.  532  *  *  *  In 
spite  of  the  court's  treatment  of  those  decisions  as 
a  safeguard  *  *  *  we  do  not  believe  that  it  meant 
to  commit  itself  to  the  doctrine  that  the  mere  hope 
of  a  lighter  punishment  shall  exclude  a  confes- 
sion. 

There  is  no  presumption  against  a  confession.  Gray 
V.  U.S.,  CCA  3,  9  Fed.  2d  337.  At  page  339,  Judge  Gil- 
bert in  his  opinion  states: 

It  is  the  rule  in  the  federal  courts  that  the  fact 
that  a  confession  is  made  by  an  accused  person, 
even  while  under  arrest,  or  when  drawn  out  by 
the  questions  of  an  officer,  does  not  necessarily 
render  it  involuntary.  There  is  no  presumption 
against  a  confession  and  no  burden  upon  the  gov- 
ernment to  establish  its  voluntary  character.  Mur- 
phy V.  United  States.  285  Fed.  801,  807;  Sparf  v. 
United  States,  156  U.S.  51;  and  Perovich  v.  United 
States,  205  U.S.  86,  91. 

This  same  point  is  made  in  Hartzell  v.  United  States, 
72  F.2d.  559,  in  which  case  certiorari  was  denied,  298 
U.S.  621.  At  page  577  of  that  decision  Judge  Gardner 
in  treating  upon  this  question,  says: 

In  the  federal  courts  there  is  no  presumption 
against  voluntary  character  of  a  confession,  and 
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the  burden  is  not  on  the  government  in  first  in- 
stance to  show  its  voluntary  character.  Citing 
Gray  v.  United  States  9  F.2d,  337;  Wigmore  On 
Evidence,  2nd  Edition,  Sec.  860. 

Certainly,  the  mere  fact  that  the  appellant  was  con- 
fined at  the  time  is  not  a  sufficient  reason  for  contend- 
ing that  the  confession  was  not  voluntary.  Evans  v. 
U.S.,  122  F.2d  461.  U.S.  v.  Gottfried,  165  F.2d  360,  cert, 
den.  68  Supreme  Court  738. 

It  is  apparent  from  all  of  the  facts  that  the  trial  court, 
in  ruling  upon  the  admissibility  of  the  purported  con- 
fession, had  a  right  to  believe  that  the  weight  of  his  J 
load,  and  not  inducements,  threats  or  compulsion  of 
any  kind,  caused  the  appellant  to  speak. 

SEVENTH  POINT:  7.  THE  COURT  DID  NOT  ERR 
IN  DENYING  THE  APPELLANT  THE  RIGHT  TO 
CALL  WITNESSES  FOR  HIS  DEFENSE  ON  THE 
BASIS  THAT  HE  WAS  AN  INDIGENT  DE- 
FENDANT AND  HAD  NO  MEANS  TO  SECURE 
WITNESSES. 

The  appellant  is  obviously  basing  this  assignment 
on  a  false  premise,  for  the  court  at  no  time  denied  the 
appellant  the  right  to  call  witnesses,  but  to  the  con- 
trary, indicated  its  willingness  to  do  so  upon  proper 
showing  by  the  appellant  as  required  by  Rule  17(b)  of 
the  Rules  of  Criminal  Procedure  (T.T.P.349-353).  At  no 
time  did  the  appellant  comply  with  the  provisions  of 
this  rule.  The  affidavit  in  question  went  no  further 
than  to  state,  "These  individuals  will  be  called  upon 
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to  testify  on  the  behalf  of  the  defendant  and  specifical- 
ly to  his  activities  as  they  observed  them  on  the  31st 
day  of  July"  (R.28).  It  is  well  settled  that  in  order  to 
take  advantage  of  the  foregoing  rule,  an  indigent  de- 
fendant must  make  the  proper  showing.  In  U.S.  vs. 
Best,  76  Fed.  Supp.  138,  the  court  states  at  page  139: 

This  motion  lies  within  the  discretion  of  the 
court.  Goldsby  v.  U.S.,  160  U.S.  70.  Crumpton  v. 
U.S.  138  U.S.  351.  Construing  R.S.  Sec.  878  (28  U.S. 
C.A.,  Sec.  658),  of  which  present  Rule  16(b)  is  an 
enlargement. 

The  court  goes  on  further  to  state: 

With  respect  to  named  United  States  citizens  al- 
legedly living  somewhere  in  the  United  States, 
there  is  no  proper  showing  in  defendant's  motion 
under  Rule  17(b)  to  warrant  the  court  in  issuing  a 
subpoena  for  any  of  the  witnesses  named. 

The  motion  is  denied. 

While  the  case  of  Thomas,  et  al.,  vs.  United  States, 

CCA  5,  168  F.2d  707,  is  not  exactly  in  point,  the  court 
did  state  at  page  708: 

On  the  main  point  of  this  nature  relied  on  that 
in  connection  with  his  motion  to  have  witnesses 
summoned  at  government  expense,  appellant's 
counsel  was  required  to  give  the  United  States  At- 
torney a  statement  as  to  what  the  testimony  of 
each  witness  would  be,  the  record  is  completely 
silent  as  to  any  complaint  made  below  or  any  ex- 
ception taken  to  the  requirement.  If  there  was  er- 
ror, therefore,  appellants  are  not  in  a  position  to 
complain  of  it,  but  it  was  not  error. 
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The  ruling  in  that  case  is  significant  in  view  of  the 
language  of  the  court  at  T.T.P.  page  350: 

*  *  *  but  the  rule  requires  that  he  set  forth  what 
the  witnesses  that  he  wishes  to  subpoena  will  tes- 
tify to.  The  court  can't  tell  from  an  aifidavit  in 
such  general  language  as  this  one  whether  their 
testimony  is  material  or  not,  and  the  further  reas- 
on for  that  requirement  is  that  the  United  States 
Attorney  may  elect  to  stipulate  that  if  the  witness- 
es were  produced,  they  v/ould  testify  to  that  effect. 
Now,  he  can't  stipulate  to  anything  here.  *  *  * 

At  no  time  did  the  appellant  here  make  such  a 
showing  which  could  have  been  a  basis  for  such 
stipulation. 

In  Flynn  v.  U.S.,  CCA  9,  172  F.2d  12,  this  court  was 
confronted  with  a  similar  question.  Quoting  from 
page  14: 

Before  the  date  set  for  the  trial  of  the  case  ap- 
pellant made  a  motion  for  the  issuance  of  a  sub- 
poena under  Rule  17,  Rules  of  Criminal  Proced- 
ure, and  for  a  continuance,  but  the  court  denied 
without  prejudice.  All  of  these  motions  were  de- 
nied, and  we  think  properly  so. 

A  recent  case  is  that  of  Meeks  v.  U.S.,  CCA  9,  179 
F.2d  319,  which  case  was  based  on  an  appeal  from  the 
District  Court  of  Alaska,  Division  One,  Judge  George 
W.  Folta  presiding,  who  was  the  same  judge  who  sat 
in  the  trial  of  the  instant  case.  The  court  declared  as 
follows  at  page  321: 
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Appellant,  by  motion,  requested  the  trial  court 
to  summon  at  government  expense  three  witness- 
es, Trafton,  Mathewson  and  Peterson.  The  motion 
was  denied  and  appellant  assigns  such  denial  as 
error.  Rule  17(b)  of  The  Federal  Rules  of  Criminal 
Procedure,  18  U.S.C.A.,  requires  motions  of  this 
character  to  be  supported  by  an  affidavit  con- 
taining certain  information.  So  far  as  the  record 
shows,  the  required  affidavit  was  not  filed  al- 
though the  trial  court  requested  appellant  to  do 
so.  Appellant  having  failed  to  comply  with  the 
law,  the  court  was  not  required  to  order  the  issu- 
ance of  the  desired  subpoenas.  (Cases  cited).  The 
rule  also  gives  the  trial  court  discretion  in  order- 
ing the  procurement  of  witnesses  at  govern- 
ment expense.  No  abuse  of  discretion  was  shown. 
Austin  V.  United  States,  9  Cir.,  19  F.2d  127,  certior- 
ari denied  275  U.S.  523.  and  Dupuis  v.  United 
States,  9  Cir.,  5  F.2d  231. 

The  appellant  here  further  requested  the  court  for 
an  adjournment  or  continuance  of  the  trial  until  he 
had  an  opportunity  to  contact  the  witnesses  and  se- 
cure the  information  upon  which  to  base  the  neces- 
sary affidavits.  The  court  denied  this  request  upon  the 
grounds  that  there  had  been  no  showing  of  diligence 
and  that  there  had  been  no  compliance  with  the  law 
(T.T.P.369).  It  is  submitted  that  the  court's  ruling  on 
this  matter  was  correct. 

In  Goldsby  v.  U.S.,  supra.,  at  page  72.  we  find: 

That  the  action  of  the  trial  court  upon  an  appli- 
cation for  continuance  is  purely  a  matter  of  dis- 
cretion not  subject  to  a  review  by  this  court  unless 
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it  be  clearly  shown  that  such  discretion  has  been 
abused,  is  settled  by  too  many  authorities  to  be 
now  open  to  question. 

There  is  no  showing  here  that  the  trial  court  abused 
this  discretion  in  this  respect. 

EIGHTH  POINT:  8.  THE  COURT  DID  NOT  ERR 
IN  DENYING  APPELLANT'S  MOTION  FOR  lUDG- 
MENT  OF  ACQUITTAL  WHEN  THE  GOVERN- 
MENT RESTED  ITS  CASE,  ON  THE  GROUNDS 
THAT  THE  MATERIAL  ALLEGATION  OF  THE  IN- 
DICTMENT HAD  NOT  BEEN  PROVED. 

This  assignment  was  covered  in  connection  with 
the  argument  under  assignment  4,  supra. 

NINTH  POINT:  9.  THE  COURT  DID  NOT  ERR  IN 
PERMITTING  THE  WITNESS,  GARNER,  TO 
TAKE  THE  STAND  IN  THE  GOVERNMENT'S  RE- 
BUTTAL TESTIMONY. 

NINTH  POINT:  9(a).  NO  PREJUDICE  WAS  IN- 
STILLED IN  THE  MINDS  OF  THE  JURORS  BY  THE 
QUESTIONS  ASKED  BY  THE  UNITED  STATES 
ATTORNEY  OF  THE  WITNESS,  GARNER. 

Points  9  and  9(a)  will  be  here  considered  together 
as  was  done  in  appellant's  brief.  The  appellant's  case 
consisted  entirely  of  an  attempt  to  establish  the  fact 
that  appellant  was  intoxicated  at  the  time  the  crime 
was  committed  (T.T.P.  374-396).  It  was  obviously  proper 
on  the  rebuttal  for  the  government  to  adduce  testi- 
mony as  to  the  appellant's  sobriety.  This  was  attempt- 
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ed  by  calling  the  witness,  Francis  E.  Garner,  who  is 
erroniously  referred  to  in  appellant's  brief  as  Gardner. 
From  the  statement  made  by  the  United  States  Attor- 
ney (T.T.P.407),  and  from  the  questions  put  to  the  wit- 
ness, there  can  be  no  doubt  but  that  the  appellee  was 
attempting  to  establish  the  fact  that  appellant  was  suf- 
ficiently sober  to  recall  the  incident  of  appellant's 
conduct  with  the  victim,  Mrs.  Showalter,  on  the  night 
in  question  (T.T.P.412). 

It  is  obvious  from  the  answers  given  by  the  witness, 
Garner,  that  he  either  had  no  recollection  of  the  con- 
versation he  had  with  appellant  concerning  this  mat- 
ter, or  that  he  had  become  a  hostile  witness.  It  is  diffi- 
cult to  ascertain  from  the  answers  given  by  Garner 
which  of  these  was  the  case  (T.T.P.407-417).  From  an 
examination  of  this  entire  question  it  is  apparent  that 
the  appellee  expected  to  adduce  from  the  witness. 
Garner,  the  fact  that  he  had  had  a  conversation  with 
the  appellant  from  which  conversation  the  appellant 
recalled  certain  incidents  of  the  night  in  question 
which  would  refute  any  question  of  his  intoxication. 
The  fact  that  the  appellee  was  not  successful  in  this 
attempt  cannot  be  cited  as  error. 

In  the  case  of  Madden  v.  U.S.,  CCA  9,  20  F.2d  289,  it 
appears  that  the  circumstances  were  similar  to  those 
involved  here.  At  page  293  the  court,  in  its  decision, 
stated: 

To  nearly  all  of  the  numerous  questions  put  to 
him  he  answered  he  did  not  remember,  or  was  not 
sure,  or  that  he  could  not  identify  the  person  or 
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the  circumstance.  Under  these  circumstances,  we 
do  not  think  it  was  error  for  the  court  to  permit  the 
government  to  make  the  attempt  to  show  that 
there  were  such  transactions  as  were  referred  to 
in  the  inquiry,  and  that  they  had  to  do  with  the 
operations  of  the  Principio  within  the  scope  of  the 
alleged  conspiracy.  And  error  is  not  to  be  predi- 
cated upon  the  attempt,  merely  because  it  was 
unsuccessful. 

In  Goldsby  v.  U.S.,  supra,  at  page  74  the  court  de- 
clared: 

The  government  called  a  witness  in  rebuttal 
who  was  examined  as  to  the  presence  of  the  de- 
fendant at  a  particular  place  at  a  particular  time 
to  rebut  testimony  which  had  been  offered  by  the 
defendant  to  prove  the  alibi  upon  which  he  relied. 
This  testimony  was  objected  to  on  the  ground  that 
the  proof  was  not  proper  rebuttal.  The  court  ruled 
that  it  was  and  allowed  the  witness  to  testify.  It 
was  obviously  rebuttal  testimony;  however,  if  it 
should  have  been  more  properly  introduced  in 
the  opening,  it  was  purely  within  the  sound  judi- 
cial discretion  of  the  trial  court  to  allow  it,  which 
discretion,  in  the  absence  of  gross  abuse,  is  not 
reviewable  here.  (Cases  cited). 

It  is  submitted  that  the  court  in  the  instant  case  did 
not  abuse  its  discretion  in  this  respect. 

The  contention  of  the  appellant  that  the  attempt  of 
the  appellee  to  refresh  Garner's  recollection  on  the 
conversation  in  question  with  the  appellant  by  asking 
questions  concerning,  and  calling  the  witness's  atten- 
tion to,  a  statement  which  he  had  previously  made  in 
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connection  with  this  matter,  is  not  error.  This  is  par- 
ticularly true  in  view  of  the  appellant's  constantly- 
bringing  to  the  jury's  attention  the  previous  incident 
of  appellant  having  been  arrested  in  connection  with 
a  crime  of  assault  with  intent  to  commit  rape  on  one 
Christine  Norton,  and  by  further  eliciting  from  the 
witness  Paul  Herring  that  the  appellant,  during  his 
early  life,  had  committed  certain  acts  of  sex  perver- 
sion. In  view  of  this,  the  appellant  certainly  was  not 
prejudiced  in  the  eyes  of  the  jury  by  the  questions 
asked  the  witness  Garner. 

However,  if  it  were  determined  that  such  questions 
were  prejudicial,  the  error,  if  any,  was  cured  by  the 
court's  striking  all  the  questions  and  answers  in  con- 
nection with  this  matter  and  instructing  the  jury  to  dis- 
regard the  entire  incident  (T.T.P.417). 

TENTH  POINT:  10.  THE  COURT  DID  NOT  ERR 
IN  FAILING  TO  INSTRUCT  THE  JURY  THAT  NO 
CONSIDERAION  COULD  BE  TAKEN  IN  THE 
JURY'S  DELIBERATION  BECAUSE  OF  THE  FAIL- 
URE OF  THE  APPELLANT  TO  TAKE  THE  STAND 
AND  TESTIFY  IN  HIS  OWN  BEHALF. 

The  appellant,  in  the  instant  case,  made  no  request 
for  any  such  instruction,  and  it  can  be  assumed  that 
the  trial  court  felt  that  by  giving  such  instruction,  in 
the  absence  of  a  request  by  appellant,  it  would  be  un- 
duly drawing  the  attention  of  the  jury  to  the  fact  that 
the  appellant  did  not  testify. 

The  case  of  Robilio  v.  U.S.,  291  F.  975,  cited  by  appel- 
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lant,  is  not  in  point.  The  question  there  involved  was 
relative  to  the  improper  comment  by  the  prosecuting 
attorney  relative  to  the  failure  of  the  defendant  to 
take  the  stand. 

In  Michael  v.  U.S.,  7  F.2d.  865,  cited  by  appellant,  the 
defendant  had  requested  an  instruction  in  connection 
with  his  failure  to  take  the  stand.  The  court,  however, 
in  that  case,  went  further,  at  page  866: 

I  am  not  to  be  understood,  however,  as  indicat- 
ing to  you  the  view  that  an  uncontradicted  fact  in 
the  case  is  to  be  looked  upon  by  you,  in  view  of 
anything  which  I  have  said  on  this  subject  in  any 
other  light  than  as  an  uncontradicted  fact. 

*  *  *  There  seems  to  be  a  difference  of  opinion 
among  the  judges  and  the  bar  as  to  whether  such 
reference  to  the  accused's  failure  to  testify  helps 
or  injures  him  before  the  jury.  Some  courts  have 
gone  so  far  as  to  criticize  the  trial  judge  for  giving 
such  an  instruction  in  the  absence  of  a  request. 
There  is  always  a  possibility  of  the  jury's  mis- 
understanding the  court's  reference  to  the  de- 
fendant's failure  to  testify,  and  it  is  entirely  proper 
to  add  that  which  is  here  criticized. 

In  neither  the  case  of  U.S.  v.  Wilson,  149  U.S.  60  nor 
Shay  V.  U.S.,  251  F.  440,  is  the  case  in  point,  as  both  of 
those  cases  dealt  with  the  question  of  comments  by 
the  district  attorney  on  the  failure  of  the  defendant 
to  testify. 

In  Becker  v.  U.S.,  5  F.2d.  45,  at  page  49,  Judge  Learn- 
ed Hand  includes  the  following  language  in  his  opin- 
ion: 
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In  his  charge  the  learned  trial  judge,  without 
request  from  the  defendant,  mentioned  the  fact 
that  the  defendants  had  not  taken  the  stand.  With 
some  elaboration,  he  instructed  the  jury  that  no 
inference  of  guilt  could  be  drawn  from  this.  Beck- 
er now  urges  that  any  allusion  to  the  fact  was  re- 
versible error.  It  is  no  doubt  better,  if  a  defendant 
requests  no  charge  upon  the  subject,  for  the  trial 
judge  to  say  nothing  about  it.  (Emphasis  supplied). 

In  the  case  of  Bradford  v.  U.S.,  129  F.2d.  274,  error 
was  assigned  because  no  instruction  was  given  as  to 
defendant's  failure  to  take  the  stand,  and  the  court 
said  at  page  278: 

The  court  below  did  not  err  in  not  charging  the 
jury  with  reference  of  Will  Bradford  to  take  the 
witness  stand  in  his  own  behalf.  Bradford  did  not 
request  an  instruction.  In  this  instance  it  was  bet- 
ter for  the  court  not  to  mention  the  matter. 

In  Yoffe  V.  U.S.,  CCA  1,  153  F.2d,  570,  at  page  576: 

Appellant  claims  that  the  court  erred  in  failing 
to  give  several  instructions,  although  no  requests 
for  such  instructions  had  been  made.  Only  rarely 
will  a  trial  court's  judgment  be  reversed  for  fail- 
ure to  give  instructions  in  the  absence  of  a  season- 
able request  or  exception.  (Cases  cited).  And  then 
only  if  the  failure  to  instruct  constitutes  a  basic 
and  highly  prejudicial  error.  (Case  cited). 

Goldsby  v.  U.S.,  supra,  while  not  directly  in  point, 
does  contain  some  persuasive  language,  at  page  77: 

The  four  errors  assigned  as  to  the  charge  of  the 
court  do  not  complain  of  the  charge  intrinsically 
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but  are  based  upon  the  assumption  that,  although 
correct,  it  was  misleading  and  tended  to  cause  the 
jury  to  disregard  the  testimony  offered  by  the  de- 
fendant to  establish  an  alibi.  But  the  charge  in 
substance  instructed  the  jury  to  consider  all  the 
evidence  and  all  the  circumstances  of  the  case, 
and  if  a  reasonable  doubt  existed,  to  acquit.  If  the 
accused  wished  specific  charges  as  to  the  weight 
in  law  to  be  attached  to  testimony  introduced  to 
establish  an  alibi,  it  was  his  privilege  to  request 
the  court  to  give  them.  No  such  request  was  made, 
and,  therefore,  the  assignments  of  error  are  with- 
out merit. 

Attention  is  also  directed  to  Ssction  66-13-51,  A.C.L.A., 
1949,  Section  7: 

At  the  conclusion  of  the  arguments  the  court 
shall  charge  the  jury,  which  charge  shall  be  re- 
duced to  writing  by  the  court  and  a  copy  of  such 
instructions  shall  be  given  to  the  counsel  for  each 
of  the  parties,  plaintiff  and  defendant,  provided, 
however,  at  the  close  of  the  evidence  or  at  such 
earlier  time  during  the  trial  as  the  court  reason- 
ably directs,  any  party  may  file  written  requests 
that  the  court  instruct  the  jury  on  the  law  as  set 
forth  in  the  requests.  At  the  same  time,  copies  of 
such  requests  shall  be  furnished  to  the  adverse 
parties.  The  court  shall  inform  counsel  of  its  pro- 
posed action  upon  the  requests  prior  to  their  ar- 
guments to  the  jury.  *  *  * 

Appellant  did  not  comply  with  this  provision  of  the 
code. 
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ELEVENTH  POINT:  11.  THE  COURT  DID  NOT 
FAIL  TO  ALLOW  ANY  TIME  BETWEEN  THE 
FURNISHING  OF  COPIES  OF  INSTRUCTIONS 
TO  THE  JURY  AND  THE  READING  OF  SAID  IN- 
STRUCTIONS TO  THE  JURY  FOR  REVIEW  BY 
APPELLANT'S  COUNSEL  AS  TO  POSSIBLE  ER- 
RORS OF  LAW  AND  LACK  OF  APPROPRIATE 
INSTRUCTIONS,  THUS  HANDICAPPING  APPEL- 
LANT'S COUNSEL  MATERIALLY  IN  THE  TAKING 
OF  EXCEPTIONS  TO  THE  INSTRUCTIONS  AND 
THE  PRESENTING  OF  ADDITIONAL  INSTRUC- 
TIONS. 

No  argument  is  presented  by  appellant  under  this 
assignment  (Appellant's  Brief,  p.  27),  nor  does  the  rec- 
ord anywhere  support  his  contention. 

TWELFTH  POINT:  12.  THE  COURT  DID  NOT  ERR 
IN  PERMITTING  THE  GOVERNMENT  TO  REOPEN 
ITS  CASE  TO  PRESENT  ADDITIONAL  EVIDENCE 
IN  CHIEF  WITHOUT  SHOWING  GOOD  REASON 
THEREFOR  AS  REQUIRED  BY  LAW. 

While  the  appellant  under  this  assignment  presents 
no  argument,  it  is  felt  that  the  court  might  be  interest- 
ed in  a  few  brief  remarks  in  that  respect. 

In  the  case  of  Haugen  v.  U.S.,  CCA  9,  153  F.2d  850,  at 
page  851,  we  find: 

After  both  government  and  defense  had  rested 
the  parties  briefed  the  question  whether  second- 
ary evidence  with  certain  facts  respecting  the  pro- 
visions of  a  government  contract  later  considered 
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should  have  been  admitted.  The  court  filed  an 
opinion  setting  forth  in  effect  that  the  plaintiff  had 
failed  to  present  the  best  evidence  available  to 
him  and  that  it  should  have  sustained  the  obiec- 
tion  to  the  introduction  of  such  testimony.  The 
court  went  on  to  say  that  without  such  evidence 
plaintiff  has  failed  to  sustain  its  burden  of  proof 
that  the  Olympic  Commissary  was  an  agency  of 
the  United  States  and  that  the  counterfeiting  of 
its  meal  ticket  was  calculated  to  defraud  the 
United  States.  Therefore,  the  action  must  be  dis- 
missed. 

Five  days  la'er  the  prosecution  moved  to  re- 
open the  case  and  proposed  to  submit  the  evi- 
dence which  the  court  stated  in  its  opinion  it 
seems  not  unreasonable  to  require.  The  motion 
was  granted  and  the  trial  proceeded. 

At  page  852: 

No  such  finding  of  not  guilty  having  been  made 
here,  it  was  within  the  discretion  of  the  trial  court 
to  reopen  the  case  after  submission  by  both 
parties. 

While  this  was  a  case  heard  by  the  court  in  the  ab- 
sence of  a  jury,  the  same  principles  of  law  pertain. 

In  Burke  v.  U.S.,  CCA  9.  58  F.2d  739,  at  page  741: 

After  the  government  rested  its  case  the  court 
permitted  the  case  to  be  reopened  and  additional 
evidence  to  be  introduced  on  the  subject  of  vari- 
ance. It  is  claimed  that  this  was  error.  As  it  was  a 
matter  wholly  wi'hin  the  discretion  of  the  court, 
there  is  no  merit  in  the  contention. 
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In  Lutch,  et  al.,  vs.  U.S.,  CCA  9,  73  F.2d  840,  the  court 
states  in  i+s  opinion,  at  page  841: 

There  is  no  assignment  or  specification  of  errors 
set  out  in  appellant's  brief,  but  in  an  assignment 
of  errors  in  the  transcript  of  record  signed  by  de- 
fendant's attorney  it  is  claimed  that  the  court 
erred  in  allowing  the  government  to  reopen  its 
case  after  both  defense  and  government  had  rest- 
ed, in  order  to  put  in  evidence  that  defendant  Wil- 
liam Andrews'  true  name  was  Soderstrum.  There 
is  nothing  in  this  assignment,  as  it  is  within  the 
discretion  of  the  trial  court  as  to  whether  the  case 
should  be  reopened  to  receive  new  evidence.  It 
was  competent  to  show  that  the  appellant  was 
living  under  an  assumed  name  at  the  time  he  en- 
gaged in  the  distilling  business. 

It  is  submitted  that  the  trial  court  in  the  instant  case 
did  not  abuse  its  discretion  in  that  respect. 

THIRTEENTH  POINT:  13.  THE  COURT  DID  NOT 
ERR  IN  FAILING  TO  INSTRUCT  THE  lURORS  ON 
THE  QUESTION  AS  TO  THE  AUTHENTICITY  OF 
THE  CONFESSION  AND  THE  METHOD  BY 
WHICH  THE  CONFESSION  WAS  PROCURED. 

There  is  no  question  but  what  the  court  is  required 
to  instruct  on  the  whole  law  of  the  case,  and  we  find 
no  disagreement  with  appellant's  citations  on  that 
point.  However,  in  the  instant  case  there  was  no  oc- 
casion for  the  court  to  instruct  on  the  admissibility  of 
the  confession  in  view  of  all  the  evidence  concerning 
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the  circumstances  of  making  it  and  the  absence  of 
any  conflicting  evidence  in  that  regard. 

In  Raarup  v.  U.S.,  CCA  5,  23  F.2d  547,  the  court  said: 

But  where  the  confession  is  clearly  voluntary, 
and  there  is  nothing  in  the  evidence  which  would 
justify  the  jury  in  finding  otherwise,  it  is  no  error 
to  refuse  to  instruct  the  jury  that  they  may  dis- 
regard on  a  finding  of  involuntariness. 

In  Gray  v.  U.S.,  supra,  the  court  stated  at  page  340: 

The  court  might  properly,  if  requested  by  the 
plaintiff  in  error,  have  instructed  the  jury  that  the 
confession  must  have  been  voluntarily  made  in 
order  to  be  considered  by  them.  But  no  such  re- 
quest was  made. 

In  Lewis  v.  U.S.,  9th  Cir.,  74  F.2d  173,  at  page  179,  the 
court  stated: 

The  appellant  has  made  no  attempt  to  point  out 
in  what  respects  the  evidence  introduced  before 
the  jury  concerning  the  involuntary  character  of 
the  confession  justified  the  submission  of  that 
question  to  the  jury.  All  the  references  to  the  trans- 
cript in  appellant's  brief  are  to  the  evidence  taken 
during  the  absence  of  the  jury.  We  have,  never- 
theless, examined  the  testimony  before  the  jury 
and  find  nothing  in  the  evidence  presented  to 
them  which  would  justify  or  require  the  submis- 
sion of  the  question  of  the  competency  of  the  evi- 
dence of  confession  to  the  jury. 

In  view  of  the  foregoing,  it  is  submitted  that  the  court 
committed  no  error  in  failing  to  instruct  in  this  matter, 
in  the  absence  of  a  reques".  to  do  so. 
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FOURTEENTH  POINT:  14.  THE  COURT  DID  NOT 
ERR  IN  FAILING  TO  REMOVE  JURORS  FOR 
CAUSE  WHEN  JURORS  INDICATED  THAT  THEY 
HAD  FORMED  AN  OPINION  PRIOR  TO  THE 
TRIAL. 

In  appellant's  statement  of  points  relied  on,  at  page 
5  of  appellant's  brief,  he  assigns  as  error,  failure  to  re- 
move jurors  for  cause  when  jurors  indicated  that  they 
had  formed  an  opinion  prior  to  the  trial.  This  conten- 
tion is  so  wholly  lacking  in  merit  that  the  appellant 
did  not  see  fit  to  argue  the  point,  and  we  shall  there- 
fore not  consider  it,  with  the  exception  of  calling  the 
court's  attention  to  the  examination  of  the  jurors  in  the 
argument  under  the  2nd  point  of  this  brief. 

CONCLUSION 
An  examination  of  the  entire  record  fails  to  reveal 
any  error  on  the  part  of  the  court  which  would  war- 
rant a  reversal.  The  appellant  had  a  fair  and  impartial 
trial  and  was  ably  represented  by  two  attorneys.  The 
court  was  fair  and  impartial.  No  legitimate  reason  ex- 
ists for  upsetting  the  verdict  of  the  jury,  and  it  is  re- 
spectfully submitted  that  the  judgment  of  conviction 
should  be  affirmed. 

Respectfully  submitted, 


J.  EARL  COOPER, 

United  States  Attorney, 

Anchorage,  Alaska 
Attorney  for  Appellee. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  4366  Civ. 

TIGHE  E.  WOODS,  Housing  Expediter, 

OFFICE  OF  THE  HOUSING  EXPEDITEK, 

Plaintiff, 

vs. 

JOHN  S.  BROWN, 

Defendant. 

COMPLAINT  FOR 
INJUNCTION  AND  RESTITUTION 

Comes  Now  plaintiff  above  named  and  alleges: 

I. 

That  plaintiff  is  the  duly  appointed  and  qualified 
Housing  Expediter,  Office  of  Housing  Expediter,  an 
agency  of  the  United  States  government,  created  by 
the  Veterans'  Emergency  Housing  Act  of  1946  as 
amended  (50  U.S.C.A.  App.  Sec.  1821  et  seq.),  and 
brings  this  action  as  such  Housing  Expediter  pur- 
suant to  the  Housing  and  Rent  Act  of  1947  (50 
U.S.C.A.  App.  Sec.  1881-1902)  as  extended  and 
amended  by  Public  Laws  422  and  464  of  the  80th 
Congress,  hereinafter  referred  to  as  tlie  Act. 

II. 

That  jurisdiction  of  tliis  action  is  vested  in  the 
above  entitled  Coui't  uikIit  Sec.  206(b)  of  tlie  Act. 

ITT. 

Tliat    at    .-ill    times    herein    mentioned,    Jolm    S. 
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Brown,  has  been  the  landlord  and  operator  of  two 
certain  housing  accommodations  situated  as  follows, 
2122-2126  S.  E.  Belmont,  in  the  City  of  Portland, 
Oregon,  and  within  the  Portland- Vancouver  De- 
fense-Rental Area. 

IV. 

That  in  the  opinion  of  the  Housing  Expediter, 
defendant  has  violated  the  provisions  of  the  Act 
and  of  the  regulations  issued  pursuant  thereto,  in 
that  he  has  demanded,  collected  and  received  from 
tenants  occupying  the  accommodations  hereinbefore 
described,  rentals  in  excess  of  the  Maximum  Legal 
Rentals  fixed  and  established  by  law  for  such  ac- 
commodations; that  the  overcharges  herein  com- 
plained of  are  as  follows,  to-wit, 

1.  That  the  accommodation  situated  at  2126  S.E. 
Belmont  Street,  Portland,  Oregon,  was  occupied  by 
Mrs.  John  Scoggan,  as  tenant,  from  and  including 
the  1st  day  of  May,  1948,  to  and  including  the  1st 
day  of  January,  1949. 

(a)  That  the  Maximum  Legal  Rent  for  said  ac- 
commodation during  the  period  above  described  was 
the  sum  of  $27.20  per  month. 

(b)  That  for  each  and  every  month  of  said  occu- 
pancy, landlord  John  S.  Brown,  demanded  and 
collected  from  Mrs.  John  Scoggan,  the  sum  of 
$35.00  per  month,  constituting  an  overcharge  of 
$7.80  per  month  or  a  total  overcharge  for  said 
period  in  the  amount  of  $70.20. 

2.  That  the  accommodation  situated  at  2122  S.E. 
Belmonth  Street,  Portland,  Oregon,  was  occupied 
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by  Mrs.  Aubrey  B.  Brown,  as  tenant,  from  the  1st 
day  of  March,  1948,  to  and  including  the  1st  day  of 
January,  1949. 

(a)  That  the  Maximum  Legal  Rent  fixed  and 
established  by  law  for  said  accommodation  during 
said  period  was  the  sum  of  $25.70  per  month. 

(b)  That  for  each  and  every  month  of  said 
period  the  landlord  John  S.  Brown,  demanded  and 
collected  from  the  tenant,  Aubrey  B.  Brown,  the 
sum  of  $45.00  per  month,  constituting  an  overcharge 
of  $19.30  per  month  or  a  total  overcharge  of  $212.30. 

V. 

That  plaintiff  is  informed  and,  therefore,  believes 
and  alleges  that  said  landlord,  John  S.  Brown,  has 
continued  to  overcharge  the  two  tenants  above 
named,  in  the  amounts  as  above  stated,  for  rental 
subsequent  to  January  1st,  1949. 

Wherefore  Plaintiff  prays: 

1.  For  temporary  and  permanent  restraining 
Order,  restraining  and  enjoining  the  defendant, 
John  S.  Brown,  his  agents,  employees,  servants  and 
associates,  or  anyone  acting  for  or  on  his  behalf, 
from  demanding,  collecting,  receiving  or  retaining 
rentals  for  any  of  the  housing  accommodations  sit- 
uated at  2122-212G  S.E.  Belmont  Street,  Portland, 
Oregon,  in  excess  of  the  Maximum  Legal  Rentals 
fixed  and  established  ])y  law.^ 

2.  For  an  Order  of  Ri^stitutiun,  requirini;-  ami 
directing  the  defendant,  to  restore  and  repay  to 
plaintiff  for  restitution  to  Mrs.  John  Scoggan  the 
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Slim    of   $70.20,   plus    any    additional    overcharges 
made  subsequent  to  Janizary  1st,  1949. 

3.  For  an  Order  of  Restitution  requiring  and  di- 
recting the  defendant  to  restore  and  repay  to  plain- 
tiff for  restitution  to  the  tenant,  Mrs.  Aubrey  B. 
Brown,  the  sum  of  $212.30,  plus  any  additional 
overcharges  made  subsequent  to  January  1st,  1949. 

4.  Plaintiff  further  prays  for  his  costs  and  dis- 
bursements herein. 

5.  Plaintiff  further  prays  that  in  the  event,  or 
for  any  reason  tenants  above  named  are  not  en- 
titled to  restitution  herem  prayed  for,  that  such 
restitution  shall  be  made  to  the  Treasurer  of  the 
United  States. 

Dated  at  Seattle,  Washington,  this  9th  day  of 
February,  1949. 

/s/  C.  E.  KNOWLTON,  JR. 
/s/  ROY  C.  FOX, 

Attorneys  for  Plaintiff. 

/s/  FLOYD   D.   HAMILTON, 

Assistant  U.  S.  Attorney. 

/s/  N.  RAY  ALBER. 

Duly  verified. 

[Endorsed]  :     Filed  Feb.  10, 1949. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

For  answer  to  Plaintiff's  complaint,  Defendant 
admits,  denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  of  Paragraph  I. 

II. 

Denies  all  of  the  rest  of  the  allegations  contained 
in  said  complaint  except  as  hereinafter  admitted  or 
alleged. 

III. 

Defendant  affirmatively  alleges  that  from  a  date 
prior  to  March  1,  1948,  to  and  including  November 
30,  1948,  he  was  the  o^\^ler  and  landlord  of  the 
property  located  at  2122-2126  S.  E.  Belmont  Street, 
in  the  City  of  Portland,  Oregon,  and  within  the 
Portland- Vancouver  Defense  Rental  Area ;  that  said 
property  included  four  housing  accommodations; 
that  the  property  located  at  2126  S.  E.  Belmont 
Street  was  occupied  by  Mr.  and  j\[rs.  John  Scoggan 
as  tenants,  that  shortly  prior  to  July  1,  1948,  De- 
fendant determined  that  he  would  remodel  said 
apartment,  dividing  the  same  up  into  two  housing 
accommodations  and  so  notifying  the  tenants,  ad- 
vising them  that  it  would  be  necessary  for  them 
to  vacate.  Said  tenants  offered  to  pay  the  Defend- 
ant tlic  sum  of  $3r).0()  ])('!'  iiionlli  as  rental  on  said 
])r('iiiis('s  and  in  lintlicr  consideration  of  tlie  De- 
fendant's    forl)earing    making     tlic     contemplated 
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alterations  and  evicting  them ;  that  thereafter  from 
July  1  through  Xovember  30,  1948,  Defendant 
would  forbear  making  said  alterations  and  would 
receive  from  the  tenant,  in  consideration  thereof 
and  in  payment  of  rent,  the  sum  of  $35.00  for  the 
months  of  July,  September,  October  and  November, 
1948. 

The  premises  located  at  2122  S.  E.  Belmont 
Street  were  occupied  from  March  1,  1948,  through 
November  30,  1948,  by  Mr.  and  Mrs.  Aubrey  B. 
Brown  as  tenants ;  that  prior  to  March  1,  1948,  said 
tenants  offered  to  pay  Defendant  rental  and  to  re- 
decorate the  premises  to  suit  their  own  tastes  and 
desires,  in  aggregate  value  equivalent  to  $45.00  a 
month;  that  Defendant  accepted  said  proposition 
and  between  the  dates  of  March  1,  1948,  and  No- 
vember 30,  1948,  did  receive  from  the  tenants  the 
sum  of  $. .  .  .  in  cash  and  said  tenants  did  carry 
out  certain  decoration  and  alteration  projects  in 
said  premises  for  which  Defendant  issued  receipts 
in  the  amount  of  $45.00  for  each  month. 

IV. 

On  the  first  day  of  December,  1948,  the  Defend- 
ant sold  said  property  to  one  Harry  A.  DeVries, 
by  contract,  a  copy  of  which  is  on  file  herein  with 
Defendant's  request  for  admissions  and  it  is  by 
this  reference  made  a  part  of  this  answer,  and 
under  the  terms  of  said  contract  the  purchaser 
H.  A.  DeVries  is  entitled  to  possession  and  control 
of  the  premises  from  and  after  December  1,  1948, 
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and  Defendant   has  no  right  or   interest  therein 
except  a  security  interest  under  said  contract. 

Wherefore,  Defendant  prays  that  Plaintiff  take 
nothing  by  his  complaint  and  that  the  same  he 
dismissed. 

Dated  at  Portland,  Oregon,  this  8th  day  of  April, 
1949. 

/s/  McDANNELL  BROWN, 

Attorney  for  Defendant. 

Duly  verified. 

Receipt  of  copy  acknowledged. 

[Endorsed]  :  Filed  April  12, 1949. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  DECISION 

This  case  prays  for  "restitution"  of  $70.20  to  one 
tenant,  $212.30  to  another,  and  for  an  injunction. 

At  the  argument  I  asked  able  counsel  for  the 
Expediter  a  question  that  has  been  in  my  mind  for 
some  time.  I  asked  him  how  the  Expediter  intended 
to  enforce  orders  for  "restitution,"  whether  by  ex- 
ecution, as  on  the  usual  money  judgment,  or  by 
invoking  the  court's  contempt  power.  He  answered 
the  latter.  Since  I  consider  this  would  be  imprison- 
ment for  (le))t,  which  I  abhor,  the  order  for  resti- 
tution is  (h'uied. 

'I1i(;  defendant  has  sold  Ww  premises,  so  an  in- 
junction to  control  defendant's  future  conduct  is 
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not  needed.  Some  time  ago  I  denied  an  injunction 
for  the  same  reason  in  a  Wages  and  Hours  case. 
There  the  defendants  had  sold  his  sawmill.  And  see 
a  decision  in  one  of  the  recent  advance  sheets  by 
Honorable  John  E.  Miller,  one  of  the  United  States 
District  Judges  for  Arkansas. 
Judgment  for  defendant  for  the  reasons  stated. 

Dated  June  15, 1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]  :     Filed  June  15,  1949. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  first  came  on  for  hearing  before  the 
Court  without  a  jury  on  March  21,  1949,  on  de- 
fendant's motion  to  dismiss  plaintiff's  complaint, 
plaintiff  appearing  by  his  attorney  of  record,  Roy 
C.  Fox,  defendant  appearing  by  his  attorney,  Mc- 
Dannell  Brown,  and  after  hearing  the  arguments  of 
counsel,  the  Court's  decision  was  reserved;  that 
thereafter,  on  March  31,  1949,  the  Court's  decision 
on  defendants'  motion  to  dismiss  plaintiff's  com- 
plaint was  reserved  to  time  of  pre-trial  conference 
or  trial. 

Thereafter,  this  cause  came  on  for  hearing  before 
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the  Court  on  the  16th  day  of  May,  1949,  on  plains 
tiff's  motion  for  summary  judgment,  plaintiff 
appearing  by  his  attorney,  Roy  C.  Fox,  defendant 
appearing  by  his  attorney,  McDannell  Brown,  and 
after  hearing  the  arguments  of  counsel,  the  Court 
reserved  its  decision;  that  thereafter,  the  Court  en- 
tered its  Order  on  the  25th  day  of  May,  1949,  deny- 
ing plaintiff's  motion  for  summary  judgment. 

That  thereafter,  this  cause  came  on  for  trial 
without  a  jury  on  June  6,  1949,  plaintiff  appearing 
by  his  attorney,  Roy  C.  Fox,  defendant  appearing 
in  person  and  by  his  attorney,  McDamiell  Brown  at 
which  time,  testimony  of  witnesses  and  documen- 
tary evidence  were  introduced  and  after  hearing 
the  arguments  of  counsel,  the  Court  reserved  its 
decision. 

That  thereafter  on  June  15,  1949,  this  Court  ren- 
dered the  following  Memorandum  of  Decision: 

"This  case  prays  for  'restitution'  of  $70.20  to  one 
tenant,  $212.30  to  another,  and  for  an  injunction. 

"At  the  argument  I  asked  able  counsel  for  the 
Expediter  a  question  that  has  been  in  my  mind  for 
some  time.  I  asked  him  how  the  Expediter  intended 
to  enforce  orders  for  'restitution,'  whether  by  exe- 
cution, as  on  the  usual  money  judgment,  or  by  in- 
voking the  court's  contempt  ])ower.  He  answered 
the  latter.  Since  I  would  consider  this  would  be 
imj)irsonment  for  debt,  which  I  abhor,  the  order 
for  restitution  is  denied. 

"The  defendant  has  sold  the  premises,  so  an  in- 
jniicti(»ii   to   control   drtVndant's   futnre  conduct  is 
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not  needed.  Some  time  ago  I  denied  an  iiijimction 
for  the  same  reason  in  a  Wages  and  Hours  case. 
There  the  defendant  had  sold  his  sawmill.  And  see 
sa  decision  in  one  of  the  recent  advance  sheets  by 
Honorable  Jolni  E.  Miller,  one  of  the  United  States 
District  Judges  for  Arkansas. 

*' Judgment  for  defendant  for  the  reasons  stated. 

''Dated  June  15, 1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge" 

That  on  or  about  the  29th  day  of  July,  1949, 
plaintiff  tiled  herein  a  motion  to  reconsider  the 
Memorandum  Opinion  which  said  motion  was 
argued  on  September  6,  1949 ;  said  motion  to  recon- 
sider was  by  oral  order  of  the  Court  denied  No- 
Yember  25,  1949,  and  the  Court  having  considered 
all  matters  and  the  testimony  of  witnesses  and  the 
arguments  of  counsel  and  being  fully  advised  in  the 
premises,  now  makes  the  following 

Findings  of  Fact 

I. 

That  plaintiff  is  the  duly  appointed  and  qualified 
Housing  Expediter  of  the  Office  of  the  Housing 
Expediter,  an  agency  of  the  United  States  Govern- 
ment created  by  the  Veterans  Emergency  Housing 
Act  of  1946  as  amended  and  brings  this  action  pur- 
suant to  the  Housing  and  Rent  Act  of  1947  as 
amended. 
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11. 

That  jurisdiction  of  this  action  is  conferred  upon 
this  Court  by  Section  206(b)  of  the  Act. 

III. 

That  at  all  times  from  the  1st  day  of  March, 

1948,  to   and   inchiding   the   1st   day   of   January, 

1949,  the  defendant  John  S.  Brown,  was  the  land- 
lord and  operator  of  a  certain  controlled  housing 
accommodation  situated  at  2126  S.  E.  Belmont 
Street  and  2122  S.  E.  Belmont  Street,  in  the  City 
of  Portland,  Oregon,  within  the  Portland- Vancouver 
Defense-Rental  Area. 

IV. 

That  the  accommodation  situated  at  2126  S.E. 
Belmont  Street,  Portland,  Oregon,  was  occupied  by 
Mrs.  John  Scoggan  as  a  tenant  from  and  including 
the  1st  day  of  May,  1948,  to  the  1st  day  of  January, 
1949;  that  during  each  and  every  month  of  said 
period,  the  defendant  collected  and  received  from 
said  tenant  for  the  use  and  occupancy  of  said  ac- 
commodation, rental  in  the  amount  of  $35.00  per 
month ;  that  the  Maxinumi  Legal  Rent  for  said 
accommodation  during  all  of  said  period  was  the 
sum  of  $27.20  per  month  as  established  by  law,  con- 
stituting an  overcharge  of  $7.80  per  month  or  a 
total  overcharge  for  said  period  in  the  amount  of 
$70.20. 

V. 

That  the  accommodation  situated  at  2122  S.E. 
Belmont,  Portland,  Oregon,  was  occupied  by  Mrs. 
Aubrey  B.  Brown  as  a  tenant  from  the  1st  day  of 
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March,  1948,  to  the  1st  day  of  January,  1949;  that 
during  each  and  every  month  of  said  period,  the 
defendant  collected  and  received  from  said  tenant 
for  the  use  and  occupancy  of  said  accommodation, 
rentals  in  the  amount  of  $45.00  per  month ;  that  the 
Maximum  Legal  Rent  for  said  accommodation  dur- 
ing all  of  said  period  was  the  sum  of  $25.70  per 
month,  constituting  an  overcharge  of  $19.30  per 
month  or  a  total  overcharge  for  said  period  of 
$212.30. 

VI. 

That  on  or  about  the  1st  day  of  December,  1948, 
defendant  sold  the  properties  situated  at  2122  S.E. 
Belmont,  and  2126  S.E.  Belmont,  Portland,  Oregon, 
and  made  no  collection  of  rental  subsequent  to  the 
month  of  December,  '1948,  ^and  that  defendant  is 
not  now  a  landlord  engaged  in  the  business  of  rent- 
ing housing  accommodations,  from  which  Findings 
of  Fact,  the  Court  makes  the  following 

Conclusions  of  Law 

I. 

That  plaintiff's  prayer  for  restitution  in  the 
above  case  must  be  denied  for  the  reason  that  the 
granting  of  restitution  would  constitute  imprison- 
ment for  debt. 

II. 

That  plaintiff's  prayer  for  an  injunction  be  de- 
nied for  the  reason  that  the  defendant  is  no  longer 
a  landlord  engaged  in  the  business  of  renting 
housing  accommodations. 
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Done  in  Open  Coui't  this  18tli  day  of  February, 
1950. 

/s/  CLAUDE  McCOLLOCH, 
U.  S.  District  Judge. 

Presented  by : 

/s/  ROY  C.  FOX, 

Attorney  for  plaintiff. 

[Endorsed]  :    Filed  Feb.  18, 1950. 
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FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  first  came  on  for  hearing  before  the 
Court  without  a  jury  on  March  21,  1949,  on  defend- 
ant's motion  to  dismiss  plaintiff's  complaint,  plain- 
tiff appearing  by  his  attorney  of  record,  Roy  C. 
Fox,  defendant  appearing  by  his  attorney,  McDan- 
nell  Brown,  and  after  hearing  the  arguments  of 
counsel,  the  Court's  decision  was  reserved;  that 
thereafter,  on  March  31,  1949,  the  Court's  decision 
on  defendant's  motion  to  dismiss  plaintiff's  com- 
plaint was  reserved  to  time  of  pre-trial  conference 
or  trial. 

Thereafter,  this  cause  came  on  for  hearing  before 
the  Coui-t  on  the  16th  day  of  May,  1949,  on  plain- 
tiff's motion  for  summary  judgment,  plaintiff'  ap- 
pearing by  his  attorney,  Roy  C.  Fox,  defendant 
appearing  by  his  attorney,  McDannell  Bro\\^l,  and 
after  hearing  the  arguments  of  counsel,  the  Court 
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reserved  its  decision;  that  thereafter,  the  Court  en- 
tered its  Order  on  the  25th  day  of  May,  1949,  deny- 
ing plaintiff's  motion  for  summary  judgment. 

That  thereafter,  this  cause  came  on  for  trial 
without  a  jury  on  June  6,  1949,  plaintiff  appearing 
by  his  attorney,  Roy  C.  Fox,  defendant  appearing 
in  person  and  by  his  attorney,  McDannell  Brown 
at  which  time,  testimony  of  witnesses  and  docu- 
mentary evidence  were  introduced  and  after  hear- 
ing the  arguments  of  counsel,  the  Court  reserved 
its  decision. 

That  thereafter  on  June  15,  1949,  this  Court 
rendered  the  following  Memorandum  of  Decision : 

"This  case  prays  for  'restitution'  of  $70.20  to 
one  tenant,  $212.30  to  another,  and  for  an  in- 
junction. 

"At  the  argument  I  asked  able  counsel  for  the 
Expediter  a  question  that  has  been  in  my  mind  for 
some  time.  I  asked  him  how  the  Expediter  intended 
to  enforce  orders  for  'restitution,'  whether  by  exe- 
cution, as  on  the  usual  money  judgment,  or  by  in- 
voking the  court's  contempt  power.  He  answered 
the  latter.  Since  I  would  consider  this  would  be 
imprisonment  for  debt,  which  I  abhor,  the  order  for 
restitution  is  denied. 

"The  defendant  has  sold  the  premises,  so  an  in- 
junction to  control  defendant's  future  conduct  is 
not  needed.  Some  time  ago  I  denied  an  injunction 
for  the  same  reason  in  a  Wages  and  Hours  case. 
There  the  defendant  had  sold  his  sawmill.  And 
see  a  decision  in  one  of  the  recent  advance  sheets 
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by  Honorable  John  E.  Miller,  one  of  the  United 
States  District  Judges  for  Arkansas. 

''Judgment  for  defendant  for  the  reasons  stated. 

"Dated  June  15, 1949. 

/s/  CLAUDE  McCOLLOCH, 
Judge. ' ' 

That  on  or  about  the  29th  day  of  July,  1949,  the 
plaintiff  filed  herein  a  motion  to  reconsider  the 
Memorandum  Opinion  which  said  motion  was 
argued  on  September  6,  1949;  said  motion  to  re- 
consider was  by  oral  order  of  the  Court  denied 
November  25,  1949,  and  the  Court  having  considered 
all  matters  and  the  testimony  of  witnesses  and  the 
arguments  of  counsel  and  being  fully  advised  in 
the  premises,  now  makes  the  following 

Findings  of  Fact 

I. 

That  prior  to  the  first  day  of  December,  1948, 
defendant  John  S.  Brown  sold  the  properties  situ- 
ated at  2122  S.  E.  Belmont  and  2126  S.  E.  Belmont, 
Portland,  Oregon,  the  same  being  the  properties 
referred  to  in  the  plaintiff's  complaint;  that  since 
said  first  day  of  December,  1948,  he  has  not  been 
a  landlord  of  said  premises  nor  engaged  as  land- 
lord in  the  business  of  renting  housing  accom- 
modations. 

From  tl\e  foregoing  Findings  of  Fact,  the  Court 
makes  the  following 
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Conclusions  of  Law 

I. 

That  there  is  no  basis  or  justification  for  the 
exercise  of  the  equitable  jurisdiction  of  this  Court. 

II. 

That  plaintiff's  prayer  for  an  injunction  should 
be  denied  for  the  reason  that  defendant  is  no  longer 
a  landlord  engaged  in  the  business  of  renting  hous- 
ing accommodations,  and  such  relief  would  there- 
fore be  futile  and  meaningless. 

III. 

That  plaintiff's  prayer  for  restitution  should  be 
denied  for  the  reason  that  the  defendant  is  no 
longer  a  landlord  engaged  in  the  business  of  renting 
housing  accommodations  and  that  such  relief  would 
exercise  no  restraining  purpose  on  the  defendant  or 
serve  any  other  equitable  purpose,  and  for  the  fur- 
ther reason  that  enforcement  of  such  a  judgment 
by  a  contempt  proceedings  would  result  in  im- 
prisonment for  debt,  thus  making  this  Court  an 
instrument  of  inequity  and  injustice. 

Done  in  Open  Court  this  18th  day  of  February, 

1950. 

/s/  CLAUDE  McCOLLOCH, 
U.  S.  District  Judge. 

[Endorsed]  :    Filed  Feb.  18, 1950. 
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Ill  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  4366 

TIGHE   E.    WOODS,    Housing   Expediter,    Office 
of  the  Housing  Expediter, 


vs. 
JOHN  S.  BROWN, 


Plaintiff, 


Defendant. 


JUDGMENT 

This  matter  was  tried  before  the  Court  on  the 
6th  day  of  June,  1949,  without  a  jury,  plaintiff  ap- 
pearing by  his  attorney  of  record,  Roy  C.  Fox, 
defendant  appearing  in  jDerson  and  with  his  attor- 
ney, McDamiell  Brown,  and  the  Court  having  heard 
the  testimony  of  witnesses  and  considered  docu- 
mentary evidence  introduced  and  having  made  and 
entered  herein  its  Findings  of  Fact  and  Conclusions 
of  Law  and  being  fully  advised  in  the  premises, 

It  Is  Ordered,  Adjudged  and  Decreed  that  plain- 
tiff's prayer  for  restitution  in  the  above-entitled 
action  be  and  the  same  is  hereby  denied. 

It  Is  Further  Ordered  that  plaintiff's  prayer  for 
injunction  against  defendant  be  and  the  same  is 
hereby  denied. 

It  Is  Further  Ordered  that  the  above-entitled 
action  be  and  is  dismissed  without  costs  to  either 
party  to  which  judgment  i)laintiff  excepts  and  ex- 
ception allowed. 
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Done  in  Open  Court  this  18tli  day  of  February, 
1950. 

/s/  CLAUDE  McCOLLOCH, 
U.  S.  District  Judge. 

[Endorsed]  :  Filed  Feb.  18, 1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Tighe  E.  Woods, 
Housing  Expediter,  plaintiff  above  named,  hereby 
appeals  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
in  this  action  on  the  18th  day  of  February,  1950. 
/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

Service  accepted. 

[Endorsed]  :    Filed  March  29, 1950. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECOED  ON  APPEAL 

Appellant  designates  the  following  portions  of 
the  record  and  proceedings  to  be  contained  in  the 
record  on  appeal  in  this  action: 

(1)  Complaint. 

(2)  Defendant's  Answer  to  Complaint. 

(3)  Memorandum  of  Decision. 
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(4)  Findings  of  Fact  and  Conclusions  of  Law 
prepared  by  plaintiff,  filed  February  18, 
1950. 

(5)  Findings  of  Fact  and  Conclusions  of  Law 
prepared  by  defendant,  filed  February  18, 
1950. 

(6)  Judgment. 

(7)  Notice  of  Appeal. 

(8)  Statement  of  Points  on  which  Appellant  in- 
tends to  Rely. 

(9)  This  Designation. 

/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

Service  accepted. 

[Endorsed]  :    Filed  March  29, 1950. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

The  point  upon  which  appellant  intends  to  rely 
(1)  on  this  appeal  is  as  follows : 

(1)  The  Court  erred  in  denying  plaintiff's 
prayer  for  restitution  of  rental  overcharges  in  the 
above-entitled  case. 

/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

Service  accepted. 

[Endorsed] :    Filed  March  29, 1950. 
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CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  tliQ  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Complaint  for  injunction  and  restitution,  Ai^swer, 
Memorandum  of  Decision,  Findings  of  Fact  and 
Conclusions  of  Law  (2),  Judgment,  Notice  of  Ap- 
peal, Designation  of  Record  on  Appeal,  Statement 
of  Points  on  Which  Appellant  Intends  to  Rely, 
Transcript  of  Docket  Entries,  constitute  the  record 
on  appeal  from  a  judgment  of  said  court  in  a  cause 
therein  numbered  Civil  4366,  in  which  Tighe  E. 
Woods,  Housing  Expediter,  is  plaintiff  and  appel- 
lant and  John  S.  Brown  is  defendant  and  appellee  ; 
that  the  said  record  has  been  prepared  by  me  in 
accordance  with  the  designation  of  contents  of  rec- 
ord on  appeal  filed  by  the  appellant,  and  in  accord- 
ance with  the  rules  of  this  court. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  afi&xed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  7th  day  of  April,  1950. 
LOWELL  MUNDORFF, 
Clerk. 

[Seal]     By   /s/  F.  L.  BUCK, 

Chief  Deputy. 
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[Endorsed]:  No.  12518.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Tighe  E.  Woods, 
Housing  Expediter,  Office  of  the  Housing  Expe- 
diter, Appellant,  vs.  John  S.  Brown,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed  April  10, 1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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No.  12518 

TiGHE  E.  Woods,  Housixg  Expediter,  Office  of  the 
HorsixG  Expediter,  appellaxt 

V. 

JoHX  S.  Broavx,  appellee 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOB  TEE 
DISTRICT   OF   OREGON 


BRIEF  FOR  APPELLANT 


STATEMENT   OF   JURISDICTION 

Plaintiff  ai3peals  from  a  final  judgment  denying 
restitution  of  rent  overcharges  to  tenants  and  in- 
junctive relief  in  an  action  brought  i)U-rsuant  to 
Section  206  of  the  Housing  and  Rent  Act  of  1947,  as 
amended  (50  U.  S.  C.  App.  1881,  et  seq.)  (R.  18). 
The  Complaint  was  filed  February  10,  1949  (R.  5). 
Defendant  moved  to  dismiss.  Decision  on  the  motion 
was  reserved  until  pretrial  conference  (R.  14).  De- 
fendant's answer  was  filed  April  12,  1949  (R.  8).  On 
May  3,  1949,  plaintiff  moved  for  summary  judgment 
which  was  denied  on  May  25,  1949  (R.  10).  Judgment 
was  entered  on  February  18,  1950   (R.  18),  after  a 

(1) 


trial  on  the  merits  and  the  entry  of  Findings  of  Fact 
and  Conclusions  of  Law  (R.  11).  Notice  of  Appeal 
was  filed  on  March  29,  1950  (R.  19).  Jurisdiction  of 
the  District  Court  is  conferred  by  Section  206  of  the 
Housing  and  Rent  Act  of  1947.  Jurisdiction  of  this 
Court  is  conferred  by  Section  1291  of  the  Judicial 
Code  (28  U.  S.  C.  1291). 

STATEMENT  OF  THE  CASE 

Tighe  E.  Woods,  Housing  Expediter,  plaintiff  below, 
appeals  from  a  final  judgment  of  the  United  States 
District  Court  for  the  District  of  Oregon  (R.  18) 
entered  on  February  18,  1950,  which  judgment  denied 
the  prayers  of  plaintiff  for  (1)  an  injmiction  against 
future  violations  of  the  Housing  and  R«nt  Act  of 
1947  and  (2)  an  order  of  restitution  of  amomits 
collected  as  rent  overcharges  from  two  tenants.  The 
Complaint  which  w^as  filed  on  February  10,  1949 
(R.  2)  alleged  that  defendant  was  the  landlord  of  two 
controlled  housing  accommodations  located  at  2122 
S.  E.  Belmont  Street  and  2126  S.  E.  Belmont  Street, 
Portland,  Oregon  in  the  Portland- Vancouver  Defense- 
Rental  Area  {II.  3) ;  that  defendant  had  violated  the 
provisions  of  the  Housing  and  Rent  Act  of  1947,  as 
amended,  and  the  regulations  issued  pursuant  thereto 
by  collecting  rents  in  excess  of  the  maxinmm  legal 
rentals  for  each  of  the  above  housing  accommodations 
(R.  3)  ;  that  defendant  had  collected  $35.00  per  month 
from  Mrs.  John  Scoggan,  occuj^ant  of  the  housing 
accommodations  at  2126  S.  E.  Belmont  Street  from 
May   1,   1948  to   January   1,   1949    (R.   3);   that  the 


maximum  legal  rent  for  said  housing  accommodations 
was  $27.20  per  month  so  that  the  overcharge  for  nine 
months  for  2126  S.  E.  Belmont  Street  was  $70.20 
(R.  3) ;  that  defendant  had  collected  $45.00  per  month 
from  Mrs.  Aubrey  B.  Brown,  occupant  of  the  housing 
accommodations  at  2122  S.  E.  Belmont  Street  from 
March  1,  1948  to  January  1,  1949  (R.  4)  ;  that  the 
maximmn  legal  rent  for  said  housing  accommodations 
was  $25.70  per  month  so  that  the  overcharge  for  eleven 
months  for  2122  S.  E.  Behnont  Street  was  $212.30 
(R.  4)  ;  and  that  the  total  overcharge  was  $282.50. 

Plaintiff  prayed  for  restitution  of  overcharges  to 
the  tenants  and  for  an  injunction  against  future 
violations  (R.  5).  After  trial  without  a  jury  on  June 
6,  1949  (R.  15),  the  trial  court  found  as  a  fact  that 
the  overcharges  had  been  made  by  defendant  as  al- 
leged (R.  12)  and  that  the  defendant  no  longer  owned 
the  housing  accommodations  (R.  13). 

As  Conclusions  of  Law  the  Court  held  that  the 
prayer  for  an  order  of  restitution  must  be  denied  for 
the  reason  that  the  granting  of  restitution  would 
constitute  imprisonment  for  debt  (R.  13).  It  held 
further  that  the  injunction  should  be  denied  because 
the  defendant  was  no  longer  a  landlord  (R.  13). 
Judgment  was  entered  on  February  18,  1950  (R.  14). 
Plaintiff  appeals  from  that  part  of  the  judgment 
which  denied  restitution  to  the  tenants  since  it  was 
based  solely  on  the  conclusion  of  law  that  the  granting 
of  such  restitution  would  constitute  imprisonment  for 
debt  (R.  13). 
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SPECIFICATIONS   OF   ERROR 
I 

The  District  Court  erred  in  holding  that  the  grant- 
ing of  restitution  would  constitute  imprisoiunent  for 
debt. 

II 

The  District  Court  erred  in  denying  an  order  grant- 
ing restitution  of  rental  overcharges  because  in  so 
doing  it  deprived  the  Housing  Expediter  of  a  remedy 
to  which  he  was  entitled  and  allowed  defendant  to 
retain  the  money  by  which  he  had  been  unjustly 
enriched. 

in 

The  District  Court  erred  in  denying  restitution. 

SUMMARY 

Appellant  contends  that  the  trial  court  should  be 
reversed  because  it  was  in  error  in  concluding  as  a 
matter  of  law  that  the  granting  of  an  order  of  resti- 
tution would  constitute  imprisonment  for  debt.  There 
is  no  danger  of  imprisonment  for  failure  to  obey  an 
order  of  restitution  through  inability  to  perform. 
Financial  inability  is  a  valid  defense  to  an  order  of 
restitution  of  money.  The  Court  should  have  vindi- 
cated the  public  interest  under  an  emergency  statute 
by  granting  restitution  Avlieii  it  was  sought  by  a  public 
official  as  an  aid  to  enforcement  of  the  federal  law. 
The  issuance  of  an  order  of  restitution  would  place 
on  defendant  the  burden  of  provmg  his  inability 
to  pay  whicli  is  proper.  But  if  he  established  such 
inability  there  would  be  no  imprisonment.     Accord- 


ingly,  the  Court  erred  as  a  matter  of  law  in  denying 
relief  on  the  ground  that  granting  an  order  of  resti- 
tution would  constitute  imprisonment  for  debt. 

ARGUMENT 

Appellant,  lolaintiff  below,  alleges  as  error  only 
the  refusal  by  the  Trial  Court  to  grant  restitution 
of  rental  overcharges  to  the  two  tenants  who  occupied 
the  housing  accommodations  owned  by  defendant, 
and  as  to  whom  overcharges  were  proved,  on  the 
ground  that  the  granting  of  restitution  would  con- 
stitute imprisoimient  for  debt  (R.  13).  The  refusal 
to  grant  an  injunction  against  future  violations  is 
not  assigned  as  error  in  view  of  the  fact,  established 
at  the  trial,  that  appellee  no  longer  owns  the  hous- 
ing accommodations.  However,  restitution  may  be 
granted  without  an  injunction  (Woods  v.  Richman, 
174  F.  2d  614  (C.  A.  9)  ;  Woods  v.  Goclinoiir,  111  F. 
2d  964  (C.  A.  9)). 

AiDpellant,  therefore,  i^resents  the  following  argu- 
ment. 

The  District  Court  erred  in  concluding  as  a  matter  of  law  that 
the  granting  of  restitution  would  constitute  imprisonment 
for  debt 

The  contention  that  an  order  of  restitution  would 
constitute  imprisonment  for  debt  camiot  be  sustained. 
It  has  been  recently  rejected  by  the  Courts  of  Appeals 
for  the  Sixth  and  Eighth  Circuits.  In  the  Sixth 
Circuit  the  question  arose  in  the  case  of  Woods  v. 
Budd,  179  F.  2d  244,  in  which  the  Trial  Court  denied 
an  order  of  restitution  of  rental  overcharges  where 


the  defendant  had  defaulted  and  the  Housing  Ex- 
pediter failed  to  show  her  inability  to  pay.  The  Court 
of  Appeals  reversed  the  Court  below  without  opinion 
other  than  instructions  to  enter  an  order  of  restitu- 
tion against  defendant.  It  has  followed  the  same 
procedure  in  a  group  of  five  later  eases  similarly 
disposed  of  by  the  same  trial  judge.  (See  Woods 
V.  Edgell,  No.  11018;  Woods  v.  Ferguson,  No.  11019; 
Woods  V.  Palicka,  No.  11020;  Woods  v.  Owsley,  No. 
11021;  and  Woods  v.  KoogJe,  180  F.  2d  1022  in  the 
United  States  Court  of  Appeals  for  the  Sixth  Circuit.) 
The  sole  question  in  those  cases  was  of  whether  or  not 
defendant  would  be  imprisoned  for  debt.  It  was  fully 
discussed  in  the  Housing  Expediter's  brief  and  on  the 
argument.  The  same  principle  was  clearly  stated  in  the 
second  Warner  Holding  Company  case,  Warner  Hold- 
ing Company  v.  Creedon,  166  F.  2d  119  (C.  A.  8) .  The 
Suj^reme  Court  had  determined  in  the  case  of  Porter 
v.  Warner  Holding  Company,  328  U.  S.  395,  that 
restitution  was  a  proper  equitable  remedy.  The  case 
was  then  remanded  to  the  District  Court  which 
ordered  defendants  to  make  restitution  of  the  rental 
overcharges  to  the  tenants.  The  defendants  on  a 
further  ap])eal  contended  that  they  were  unable  to 
comply  with  the  court's  order  and  would,  therefore, 
be  imprisoned  for  debt  contrary  to  the  Constitution 
of  the  United  States.  The  Court  of  Api)eals  for  the 
Eighth  Circuit  rejected  this  contention  stating  (at 
1).  122)  : 

Nor  does  it  ai)pear  from  anything  in  the 
record  that  the  defendant's  officers  are  presently 
or  that  thev  will  be  at  anv  time  in  the  future 


tlireatoned  with  an  imeonstituticnal  inipvis^on- 
inent.  They  are  in  no  danger  of  punishment 
by  imprisonment  for  failure  to  perform  the 
order  of  restitution  where  performance  is  im- 
possible, and  where  they  in  good  faith  make  a 
reasonable  effort  to  comply  with  the  court's 
order.  Chapman  v.  United  States,  8  Cir.,  139 
F.  2d  327,  331;  McGarry  v.  Securities  and 
Exchange  Commission,  10  Cir.,  147  F.  2d  389, 
392,  393;  Hagen  v.  Porter,  9  Cir.,  156  F.  2d  362, 
366;  Cooper  v.  Dasher,  supra,  290  U.  S.  page 
110,  54  S.  Ct.  page  7,  78  L.  Ed.  203. 

The  case  of  Chapman  v.  United  States,  139  F.  2d 
327,  331  (C.  A.  8),  cited  above  contains  the  following 
statement  to  the  same  effect : 

Concernmg  appellant's  final  contention  that 
the  judgment  of  the  District  Court  ordering 
him  to  pay  the  amount  fomid  by  the  court  to 
be  owing  by  him  to  the  market  administrator 
for  the  producer-settlement  fund  is  void,  be- 
cause exposing  the  appellant  to  imprisonment 
for  debt  in  violation  of  the  statute  of  the  United 
States  (28  U.  S.  C.  A.  §  843),  and  contrary  to 
Article  2,  Section  16,  of  the  Constitution  of  the 
State  of  Missouri,  Mo.  R.  S.  A.,  it  is  sufficient 
to  say  that  there  is  nothing  in  the  record  to 
indicate  that  appellant  is  unable  to  pay  the 
judgment  agamst  him,  or  even  that  he  is  un- 
willing to  pay  it  if  the  judgment  of  the  court 
below  is  in  accordance  with  the  law.  Specific 
enforcement  of  the  marketing  orders  is  author- 
ized by  the  Marketing  Agreement  Act,  7 
U.  S.  C.  §  608a  (6),  and  mandatory  injunctions 
requiring  handlers  to  make  payments  of 
amomits  due  from  them  under  marketing  or- 
ders of  the  Secretary  have  received  approval 
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by  tlie  courts  of  the  United  States.  United 
States  V.  Rock  Royal  Co-Op.,  Inc.,  et  al.,  and 
other  cases  cited  supra.  The  appellant  has  not 
been  imprisoned,  nor  threatened  with  imprison- 
ment, and,  if  his  contention  is  well  founded, 
we  may  not  suppose  that  the  District  Court 
will  attempt  to  enforce  its  judgment  by  unlaw- 
ful or  unconstitutional  means.  It  will  be  time 
enough  for  the  appellant  to  raise  this  point 
when  the  unlikely  contingency  occurs  or  is 
threatened. 

In  the  instant  case  the  Trial  Court  denied  restitu- 
tion for  the  sole  reason  that  to  grant  restitution  would 
constitute  imprisonment  for  debt  (E.  13).  If  the 
restitution  order  is  granted,  defendant,  if  able  to  pay, 
will  be  compelled  to  do  so  or  suffer  the  penalty  at- 
tached to  contempt  of  court.  But  if  unable  to  pay, 
he  will  not  be  imprisoned  for  debt  since  inability  to 
pay  is  a  valid  defense  to  a  contempt  proceeding  (Cf. 
Maggio  v.  Zeitz,  333  U.  S.  56).  This  is  the  type  of 
case  where  the  defendant  has  the  key  to  the  jail  in  his 
own  pocket.  Thus,  if  the  defendant  is  not  financially 
able  to  make  restitution  he  will  lose  nothing  by  the 
entry  of  an  order  directing  hun  to  make  restitution. 
It  is  only  when  he  fails  to  obey  the  order  that  plaintiff 
will  be  entitled  to  apply  for  a  rule  requiring  him  to 
show  cause  why  he  should  not  be  held  in  civil  contempt. 

E.  Ingraliam  Co.  v.  Germanow  cf  ah,  4  F.  2d 
1002  (C.  A.  2). 

Coca-Cola  Co.  v.  Fcuhicr,  7  F.  Sup]-).  364 
(S.  D.  Tex.). 

The  Supreme  Court  has  held  tliat  restitution  of 
rental  overcharges  is  an  equitable  remedy  wliicli  may 
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be  employed  by  the  courts  of  the  United  States  in 
bringing  about  compliance  with  emergency  legislation 
affecting  the  economy  of  the  nation.  In  Porter  v. 
Warner  Holding  Co.,  supra,  p.  402,  the  Supreme 
Court  said: 

*  *  *  When  the  Administrator  seeks  res- 
titution mider  §  205  (a),  he  does  not  request 
the  court  to  award  statutory  damages  to  the 
purchaser  or  tenant  or  to  pay  to  such  person 
part  of  the  penalties  which  go  to  the  United 
States  Treasury  in  a  suit  by  the  Administrator 
mider  §  205  (e).  Rather  he  asks  the  court  to 
act  in  the  public  interest  by  restoring  the  status 
quo  and  ordering  the  retui'n  of  that  which 
rightfully  belongs  to  the  purchaser  or  tenant. 
Such  action  is  within  the  recognized  power  and 
within  the  highest  tradition  of  a  court  of  equity. 
Thus  it  is  plainly  unaffected  by  the  provisions 
of  §  205  (e). 

The  order  of  the  Trial  Court  in  this  case  not  only 
disregarded  the  public  interest  but  in  the  face  of 
the  Supreme  Court's  holding  on  the  propriety  of  an 
order  of  restitution  condemned  it  in  effect  as  an 
unconstitutional  exercise  of  power. 

Accordingly,  the  Court  below  was  clearly  in  error 
in  denying  restitution  ujoon  the  ground  that  to  grant 
it  would  constitute  unlawful  imprisonment  for  debt. 
The  premise  being  false,  the  ruling  based  thereon 
must  likewise  fall  unless  there  are  other  reasons 
assigned  for  the  conclusion  reached.  Since  there 
are  no  other  groimds  stated,  the  judgment  below 
must  be  reversed  with  instructions  to  srant  the  relief 
prayed  for  in  the  Complaint. 
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CONCLUSION 

It    is    respectfully    submitted    that    the    judgment 
should  be  reversed  and  the   case   remanded  to   the 
Court  below  with  instructions  to  grant  the  order  of 
restitution  as  prayed  for  in  the  Complaint. 
Respectfully  submitted. 
Ed  Dupree, 

General  Counsel, 

LeOX  J.   LiBEU, 

Assistant  General  Counsel, 
Louise  F.  McCarthy, 
Special  Litigation  Attorney/, 
Office  of  the  Housing  Expediter, 

Washington  25,  D.  C. 
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Office  of  the  Housing  Expediter, 

Appellant, 

-vs- 

JOHN  S.  BROWN, 

Appellee. 


BRIEF  FOR  APPELLEE 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Oregon. 


STATEMENT  OF  JURISDICTION 

Jurisdiction  of  the  United  States  District  Court  for 
the  District  of  Oregon  in  this  case  is  not  disputed.  The 
basis  of  jurisdiction  is  set  forth  in  Appellant's  Brief. 

STATEMENT  OF  THE  CASE 

The  statement  of  the  case  as  set  forth  in  the  Appel- 
lant's Brief  (pp.  2  and  3)  is  not  only  incomplete  but  in 


one  important  particular  is  incorrect.    Appellant  states 
in  his  Brief  (p.  3) : 

"Plaintiff  appeals  from  that  part  of  the  judg- 
ment which  denied  restitution  to  the  tenants  since 
it  was  based  solely  on  the  conclusion  of  law  that  the 
granting  of  such  restitution  would  constitute  im- 
prisonment for  debt  (R.  13)."    (Emphasis  supplied.) 

After  the  conclusion  of  the  trial  and  the  rendition  of 
the  Court's  Memorandum  Opinion  the  Plaintiff  on  July 
29,  1949  filed  a  motion  to  reconsider  the  Memorandum 
Opinion,  which  motion  was  argued  and  considered  by 
the  Court  on  September  6,  1949,  and  denied  by  an  oral 
order  dated  November  25,  1949  (R.  16). 

Thereafter  the  Court  made  Findings  of  Fact  includ- 
ing the  following: 

"That  since  said  1st  day  of  December,  1948  he  (de- 
fendant) has  not  been  a  landlord  of  said  premises 
nor  engaged  as  landlord  in  the  business  of  renting 
housing  accommodations"  (R.  16). 

Based  upon  the  Findings  of  Fact  the  Court  made 
Conclusions  of  Law  including  the  following: 

"III. 

"That  Plaintiff's  prayer  for  restitution  should 
be  denied  for  the  reason  that  the  defendant  is  no 
longer  a  landlord  engaged  in  the  business  of  renting 
housing  accommodations  and  that  such  relief  would 
exercise  no  restraining  purpose  on  the  defendant  or 
serve  any  other  equitable  purpose,  and  for  the 
further  reason  that  enforcement  of  such  a  judgment 
by  a  contempt  proceedings  would  result  in  imprison- 
ment for  debt,  thus  making  this  Court  an  instru- 
ment of  inequity  and  injustice."   (R.   17). 


On  the  same  date  and  based  upon  said  Findings  of 
Fact  and  Conclusions  of  Law  the  Court  denied  plaintiff's 
prayer  for  restitution  and  his  prayer  for  injunction  and 
dismissed  the  Complaint  (R.  18). 


SUMMARY 

It  was  Appellee's  principal  contention  in  all  of  the 
several  hearings  before  the  District  Court  (1)  that  relief 
by  way  of  restitution  not  having  been  specifically  pro- 
vided in  the  Housing  and  Rent  Act  of  1947,  prayer  for 
such  relief  was  addressed  to  the  general  equitable  juris- 
diction of  the  Court;  (2)  that  it  was  essential  to  establish 
some  equitable  grounds  for  invoking  the  plenary  equita- 
ble powers  of  the  Court;  (3)  that  the  District  Court  had 
authority  to  determine  in  its  own  discretion  from  the 
facts  of  this  case  whether  or  not  the  exercise  of  its  equity 
powers  was  justified;  (4)  that  where  it  affirmatively 
appeared  that  a  decree  of  restitution  could  not  serve  as 
a  restraining  influence  on  the  defendant  against  future 
violations  of  the  Act  or  serve  any  other  equitable  pur- 
pose the  Court  had  authority  to  deny  this  relief;  (5)  that 
the  exercise  of  the  Court's  discretion  in  determining 
whether  or  not  it  should  exercise  its  equity  powers  in 
a  given  case  is  not  subject  to  review  unless  it  appears 
that  the  District  Court  abused  its  discretion. 

Appellee  is  making  the  same  contention  upon  this 
appeal. 


ARGUMENT 

Appellant  upon  the  several  hearings  in  the  Trial 
Court  ignored  the  defendant's  contention  as  outlined 
above  and  as  argued  to  the  Trial  Court.  It  has  not  only 
carefully  avoided  them  in  its  Brief  upon  this  appeal  but 
has  mis-interpreted  the  record  in  its  effort  to  do  so.  Ap- 
pellant states   (Brief  p.  8) : 

"In  the  instant  case  the  Trial  Court  denied  restitution 
ior  the  sole  reason  that  to  grant  restitution  would 
constitute  imprisonment  for  debt  (R.  13)."  (Em- 
phasis supplied.) 

The  Trial  Court  found  as  a  fact  that  the  defendant  had 
not,  since  prior  to  the  filing  of  the  Complaint,  been  a 
landlord  of  the  premises  in  question  nor  engaged  as  a 
landlord  in  the  business  of  renting  housing  accommoda- 
tions, and  it  concluded  among  other  things,  that  restitu- 
tion should  not  be  granted  under  such  circumstances 
because : 

"such  relief  would  exercise  no  restraining  purpose  on 
the  defendant  or  serve  any  equitable  purpose."  (R. 
17.) 

It  is  conceded  that  the  District  Court  in  a  proper 
case  has  authority  under  the  applicable  provisions  of 
the  Housing  and  Rent  Act  of  1947  and  the  decision  of 
the  United  States  Supreme  Court  in  the  case  of  Porter 
V.  Warner  Holding  Company,  328  U.S.  395,  to  grant 
restitution  as  a  proper  equitable  remedy;  that  this  rem- 
edy may  be  granted  either  with  injunctive  relief  or  by 
itself  when   circumstances  justify   it.     The   reason   gen- 


erally  accepted  by  the  Court  for  granting  the  relief  of 
restitution  appears  in  the  following  charactic  statement 
in  Creedon  v.  Randolt,  165  Fed.  (2d)  918  (p.  919): 

"That  to  require  restitution  of  over-charges  tends  to 
enforce  the  law  prohibiting  them,  no  one  can  deny. 
That  it  operates  to  confer  a  benefit  on  the  tenant 
.  .  .  does  not  detract  at  all  from  the  enforcement 
effect  nor  alter  its  nature.  .  .  .  (The  administrator) 
asked  for  an  order  of  restitution  which,  if  granted, 
would  be  in  its  nature,  a  mandatory  injunction." 

It  has  been  held  and  it  seems  to  be  conceded  in  the 
instant  case  that  where  it  appears  from  the  facts  that 
the  danger  of  future  violation  by  the  defendant  is  non- 
existant  injunctive  relief  may  be  denied.  Woods  v. 
Boyle,  11  Fed.  Supp.  883.  For  precisely  the  same  reason 
the  Court  may,  when  convinced  from  the  facts  of  the  case 
that  no  equitable  purpose  would  thereby  be  served,  re- 
fuse to  grant  relief  in  the  form  of  restitution.  As  was 
stated  in  Blood  v.  Fleming,  161  Fed.  (2d)  292  (295), 
the  Act 

"Confers  broad  equitable  powers  upon  the  Court 
giving  it  power  to  grant  injunction,  enter  an  order 
of  restitution  or  any  other  equitable  order  conducive 
to  proper  enforcement  of  the  Act. 

"The  limitations  on  the  power  of  the  Court  to  pro- 
ceed under  the  provision  of  this  section  are  governed 
by  equitable  principal." 

The  requirement  that  some  equitable  need  must  be 
served  in  order  to  justify  the  granting  of  an  order  of 
restitution  and  that  such  an  order  is  not  to  be  granted 
in  every  case  merely  upon  the  showing  of  an  over-charge 


is    recognized   in   Porter   v.    Warner   Holding   Company 
(Supra). 

"It  (order  of  restitution)  may  be  considered  as 
an  equitable  adjunct  to  an  injunction  decree.  Noth- 
ing is  more  clearly  a  part  of  the  subject  matter  of 
a  suit  for  an  injunction  than  a  recovery  of  that 
which  has  been  illegally  acquired  and  which  has 
given  rise  to  the  necessity  for  injunctive  relief.  To 
be  sure,  such  a  recovery  could  not  be  obtained 
through  an  independent  suit  in  equity  if  an  ade- 
quate legal  remedy  were  available."   (p.  399.) 

In  a  later  proceeding  in  this  same  case  it  was  said: 

"...  it  was  for  the  District  Court  in  the  exer- 
cise of  its  discretion  to  decide  whether  it  should 
make  an  order  of  restitution  .  .  .  ."  Warner  Holding 
Company  v.  Creedon,  116  Fed.  (2d)  119  (p.  122). 

The  District  Court  after  hearing  all  of  the  evidence 
and  the  argument  of  counsel  both  upon  conclusion  of 
the  trial  and  upon  motion  to  reconsider,  determined  that 
no  equitable  purpose  would  be  served  by  granting  the 
plaintiff  either  an  injunction  or  an  order  of  restitution. 

Appellant  concedes  (Brief  p.  5)  that  the  Court  was 
justified  in  denying  its  prayer  for  an  injunction.  Clearly 
if  the  Court  had  authority  to  deny  this  relief  which  was 
specifically  provided  under  the  Act  it  would  have  author- 
ity to  deny  relief  in  the  form  of  restitution  when  it  found 
there  was  no  equitable  justification  for  it. 


CONCLUSION 

It  is  respectfully  submitted  that  the  Findings  and 
Conclusions  of  the  District  Court  were  proper  and  that 
the  decree  based  thereon  should  be  affirmed. 


McDannell  Brown, 
Attorney  for  Appellee. 
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C.  E.  KNOWLTON,  JR., 

ROY  C.  FOX, 

Office  of  Housing  Expediter, 
9051/2  Third  Ave., 
Seattle  4,  Washington, 

Attorneys  for  Plaintiff. 

LEROY  L.  LOMAX, 

Corbett  Building, 
Portland,  Oregon, 

Attorney  for  Defendant. 


2  Tighe  E.  Woods,  etc. 

In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

No.  Civ.  4365 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 
vs. 

EOSE  SANFORD  and  EDNA  FORGEY, 

Defendants. 

COMPLAINT  FOR  INJUNCTION 
AND  RESTITUTION 

Comes  Now  Plaintiff  above  named  and  alleges: 

I. 

That  plaintiff  is  the  duly  appointed  and  qualified 
Housing  Expediter,  Office  of  the  Housing  Ex- 
pediter, an  agency  of  the  United  States  government, 
created  by  the  Veterans'  Emergency  Housing  Act 
of  1946  as  amended,  (50  U.S.C.A.  App.  Sec.  1821  et 
seq.)  and  brings  this  action  as  such  Housing  Ex- 
pediter pursuant  to  the  Housing  and  Rent  Act  of 
1947  (50  U.S.C.A.  App.  See.  1881-1902)  as  extended 
and  amended  by  Public  laws  422  and  464  of  the  80th 
Congress,  hereinafter  referred  to  as  the  Act. 

II. 

Tliat  jurisdiction  of  tliis  action  is  vested  in  the 
ahovc-ciititlcd  (\n\vi  under  Sec.  2n()(b)  of  tlie  Act. 


vs.  Rose  Sanford  et  at.  3 

III. 

That  at  all  times  herein  mentioned,  Rose  Sanford 
has  been  the  landlord  and  operator  of  the  controlled 
housing  accommodation  situated  at  1825  S.W.  3rd 
Avenue,  Portland,  Oregon,  within  the  Portland- 
Vancouver  Defense-Rental  Area;  and  that  Edna 
Forgey  is  the  Manager  and  agent  of  the  said  Rose 
Sanford,  and  manages  said  apartment  as  such. 

IV. 
That  in  the  opinion  of  the  Expediter,  defendants 
have  violated  and  are  violating  the  provisions  of  the 
Housing  and  Rent  Act  of  1947,  as  amended,  and  the 
regulations  issued  pursuant  thereto,  in  that  they 
have  demanded,  received  and  collected,  and  are  de- 
manding, collecting  and  receiving  from  tenants 
occupying  said  accommodations,  rentals  in  excess  of 
the  Maximum  Legal  Rentals  fixed  and  established 
by  law  for  such  accommodations. 

V. 

That  a  detailed  statement  of  said  violations  and 
overcharges  showing  the  number  of  the  apartment, 
name  of  the  tenant,  period  of  occupancy,  maximum 
legal  rent,  the  amount  charged,  and  total  over- 
charges  as  to  each  tenant  are  set  forth  in  Exhibit 
"A"  attached  hereto,  which  said  Exhibit  '*A"  is  by 
reference  made  a  part  of  this  paragraph  and  Com- 
plaint as  fully  as  though  set  forth  in  detail  herein. 

Wherefore  Plaintiff  pra^ys: 

1.  For  a  temporary  and  permanent  injunction, 
restraining  and  enjoining  the  defendant,  Rose  San- 
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ford,  her  agents,  employees,  servants  and  associates, 
or  anj^one  acting  for  or  on  her  behalf,  from  demand- 
ing, collecting,  receiving  or  retaining  rentals  for  any 
of  the  housing  accommodations  situated  at  1825 
S.W.  3rd  Avenue,  Portland,  Oregon,  in  excess  of  the 
Maximum  Legal  Rentals  fixed  and  established  by 
law;  or  from  otherv^ise  or  in  any  manner  violating 
the  provisions  of  the  Housing  and  Rent  Act  of  1947, 
as  amended,  and  the  regulations  issued  pursuant 
thereto. 

2.  For  an  Order  of  Restitution,  requiring  and 
directing  the  defendant.  Rose  Sanford,  to  refund 
and  repay  to  each  of  the  tenants  named,  the  total 
amount  set  forth  opposite  each  name  in  Exhibit 
**A"  of  this  Complaint. 

3.  Plaintiff  further  prays  for  his  costs  and  dis- 
bursements herein. 

Dated  at  Seattle,  Washington,  this  9th  day  of 
February,  1949. 

/s/  C.  E.  KNOWLTON,  JR., 

/s/  ROY  C.  FOX, 

Attorneys  for  Plaintiff. 

/s/  FLOYD  W.  HAMILTON, 

Assistant  U.  S.  Attorney. 

/s/  N.  RAY  ALBER. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendants  herein  and  in  answer 
to  the  plaintiff's  complaint  in  the  cause,  admit, 
deny  and  allege  as  follows: 

I. 

That  defendants  have  no  knowledge  sufficient  to 
form  a  belief  as  to  the  truth  of  paragraph  I  of  plain- 
tiff's complaint  so  therefore  defendants  deny  the 
said  allegation  and  the  whole  thereof. 

II. 

Defendants  admit  paragraph  II  of  Plaintiff's 
complaint. 

III. 
Defendants  admit  paragraph  III  of  Plaintiff's 
complaint. 

IV. 
Defendants  deny  paragraphs  IV  and  V  of  Plain- 
tiff's complaint  and  each  and  every  part  and  the 
whole  thereof. 

Wherefore,  defendants  having  fully  answered  the 
plaintiff's  complaint,  pray  that  the  same  be  dis- 
missed and  that  defendants  have  judgment  and  de- 
cree for  their  costs  and  disbursements  incurred 
herein. 

/s/  LEROY  L.  LOMAX, 

Attoniov  for  Dofondants. 

Duly  verified. 

Receipt  of  Copy  Acknowledged. 

[Endorsed]:    Filed  Mar.  2,  1949. 


vs.  Rose  Sanford  et  al.  7 

[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 

CONCLUSIONS  OF  LAW 
This  matter  was  first  heard  by  the  Court  sitting 
without  a  jury  on  May  16,  1949,  on  plaintiff's  mo- 
tion for  summary  judgment,  Roy  C.  Fox,  attorney 
of  record  appearing  for  plaintiff,  and  defendants 
appearing  by  their  attorney,  Leroy  L.  Lomax,  and 
after  hearing  the  arguments  of  counsel,  the  Court 
reserved  decision  on  said  motion  and  the  case  was 
set  for  trial  May  24,  1949,  at  which  date  and  time 
plaintiff  appeared  by  his  attorney,  Roy  C.  Fox,  de- 
fendants appearing  in  person  and  by  their  attorney, 
Leroy  L.  Lomax  and  the  testimony  of  witnesses  and 
documentary  evidence  having  been  introduced,  the 
Court  again  reserved  its  decision. 

That  thereafter  on  June  13,  1949,  the  Court  made 
an  Order  that  an  injunction  will  issue  and  restitu- 
tion be  denied  for  the  reasons  stated  in  Civil  Action 
No.  4366,  Woods  vs.  Brown;  that  thereafter  on  or 
about  the  29th  day  of  July,  1949,  plaintiff  filed  a 
motion  to  reconsider  said  opinion  and  order  which 
said  motion  was  denied  by  oral  order  of  the  Court 
on  November  25,  1949. 

The  Court  having  considered  all  preliminary  mat- 
ters and  the  testimony  adduced  on  the  trial  of  said 
action  on  May  24,  1949,  and  being  fully  advised  in 
the  premises,  now  makes  the  following 
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Findings  of  Fact 

I. 

That  plaintiff  is  the  duly  api)ointed  and  qualified 
Housing  Expediter  of  the  Office  of  the  Housing 
Expediter,  an  agency  of  the  United  States  Govern- 
ment created  by  the  Veterans  Emergency  Housing 
Act  of  1946  as  amended  and  brings  this  action  pur- 
suant to  the  Housing  and  Eent  Act  of  1947  as 
amended. 

11. 

That  jurisdiction  of  this  action  is  conferred  upon 
this  Court  by  Section  206(b)  of  the  Act. 

III. 

That  from  and  including  the  7th  day  of  Septem- 
ber, 1947,  to  the  31st  day  of  January,  1949,  the  de- 
fendant, Rose  Sanford,  has  been  the  landlord  and 
operator  of  the  certain  controlled  housing  accomoda- 
tion situated  at  1825  S.W-  3rd  Avenue,  Portland, 
Oregon,  within  the  Portland- Vancouver  Defense- 
Rental  Area,  and  that  Edna  Forgey  was,  during  all 
of  said  period,  the  manager  and  agent  of  the  said 
Rose  Sanford  and  managed  and  operated  said 
apartment  as  such. 

IV. 

That  Frank  S.  Callopy  occupied  Apt.  9  of  the  ac- 
coromodations  situated  at  1825  S.W.  3rd  Avenue, 
Portland,  Oregon,  as  a  tenant  from  the  7th  day  of 
Septembei-,  1947,  to  the  6th  day  of  October,  1948; 
that  during  each  and  every  month  of  said  period, 
tile  (Icfcndaiits  collected  and  reccMvcd  from  the  said 
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tenant  for  the  use  and  occupancy  of  said  accom- 
modation, rentals  in  the  amount  of  $50.00  per 
month;  that  the  Maximum  Legal  Rent  established 
for  said  accommodation  during  all  of  said  period 
was  the  sum  of  $40.00  per  month,  constituting  an 
overcharge  to  said  tenant  in  the  amount  of  $10.00 
per  month  for  a  total  overcharge  for  the  period  in 
the  amount  of  $130.00. 

V. 

That  Apt.  12  of  the  above-described  accommoda- 
tions was  occupied  by  Mrs.  Eva  Palmer  as  a  tenant 
from  the  1st  day  of  February,  1948,  to  the  31st  day 
of  January,  1949 ;  that  during  each  and  every  month 
of  said  period,  the  defendants  collected  and  received 
from  said  tenant  for  the  use  and  occupancy  of  said 
accommodation,  rentals  in  the  amount  of  $30.00  per 
month;  that  the  Maximum  Legal  Rent  established 
by  law  for  said  accommodation  was  the  sum  of  $20.00 
per  month,  constituting  an  overcharge  of  $10.00  per 
month  for  a  total  overcharge  of  $120.00. 

yi. 

That  plaintiff  submitted  no  testimony  as  to  over- 
charges of  any  other  tenants  alleged  in  the  Com- 
plaint, from  which  Findings  of  Fact,  the  Court 
makes  the  following 

Conclusions  of  Law 

I. 

That  plaintiff's  prayer  for  an  Order  of  Restitu- 
tion be  denied  for  the  reason  that  the  granting  of 
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restitution  would  constitute  imprisonment  for  debt. 

11. 

That  plaintiff  is  entitled  to  a  permanent  injunc- 
tion restraining  the  defendants  and  each  of  them 
from  collecting,  demanding  or  receiving,  rentals  in 
excess  of  the  Maximum  Legal  Rentals  established  by 
law  for  Apts.  9  and  12  in  the  premises  situated  at 
1825  S.W.  3rd  Avenue,  Portland,  Oregon. 

Done  In  Open  Court  this  18th  day  of  February, 
1950. 

/s/  CLAUDE  McCOLLOCH, 
U.  S.  District  Judge. 
Presented  by: 

/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

[Endorsed] :    Filed  Feb.  18,  1950. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  4365 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 

vs. 

ROSE  SANFORD  and  EDNA  FORGEY, 

Defendants. 

JUDGMENT 

This  matter  was  tried  before  the  Court  without  a 
jury  on  the  24th  day  of  May,  1949,  plaintiff  appear- 
ing by  his  attorney  of  record,  Roy  C.  Fox,  defend- 
ants appearing  in  person  and  by  their  attorney, 
Leroy  L.  Lomax,  and  the  testimony  of  witness  and 
documentary  evidence  having  been  received,  and 
the  Court  having  made  and  entered  herein  its  Find- 
ings of  Fact  and  Conclusions  of  Law,  and  being 
fully  advised  in  the  premises, 

It  Is  Ordered,  Adjudged  and  Decreed  that  plain- 
tiff's prayer  for  restitution  be  and  is  hereby  denied. 

It  Is  Further  Ordered  that  the  defendants.  Rose 
Sanford  and  Edna  Forgey,  and  each  of  them  be  and 
are  hereby  permanently  enjoined  and  restrained 
from  demanding,  collecting  or  receiving  from  ten- 
ants occupying  Apts.  9  and  12  of  the  accommoda- 
tions situated  at  1825  S.W.  3rd  Avenue,  Portland, 
Oregon,  rentals  in  excess  of  the  Maximum  Legal 
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Rentals  established  by  law  for  such  accommodations. 
It  Is  Further  Ordered  that  no  costs  be  assessed. 
Done  In  Open  Court  this  18th  day  of  February, 
1950. 

/s/  CLAUDE  McCOLLOCH, 
U.  S.  District  Judge. 
Presented  by: 

/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

[Endorsed]:     Filed  Feb.  18,  1950. 
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NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Tighe  E.  Woods,  Hous- 
ing Expediter,  plaintiff  above  named,  hereby  ap- 
peals to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  from  the  final  judgment  entered  in 
this  action  on  the  18th  day  of  February,  1950. 

/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

Service  accepted. 

[Endorsed] :    Filed  Mar.  29,  1950. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

Appellant  designates  the  following  portions  of  the 
record  and  proceedings  to  be  contained  in  the  record 
on  appeal  in  this  action : 

(1)  Complaint. 

(2)  Defendants'  Answer  to  Complaint. 

(3)  Memorandum  of  Decision  June  13th,  1949. 

(4)  Findings  of  Fact  and  Conclusions  of  Law 
prepared  by  plaintiff,  tiled  February  18,  1950. 

(5)  Judgment. 

(6)  Notice  of  Appeal. 

(7)  Statement  of  Points  on  Which  Appellant 
intends  to  Rely. 

(8)  Memorandum  of  decision  in  the  case  of 
Woods  V.  Brown,  Civil  Action  No.  4366. 

(9)  This  Designation. 

/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

Service  accepted. 

[Endorsed] :    Filed  Mar.  29,  1950. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

The  point  upon  which  appellant  intends  to  rely 
on  this  appeal  is  as  follows: 

(1)  The  Court  erred  in  denying  plaintiff's 
prayer  for  restitution  of  rental  overcharges  in  the 
above-entitled  case. 

/s/  ROY  C.  FOX, 

Attorney  for  Plaintiff. 

Service  accepted. 

[Endorsed]:    Filed  Mar.  29,  1950. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  4366 

TIGHE  E.  WOODS,  Housing  Expediter,  OFFICE 
OF  THE  HOUSING  EXPEDITER, 

Plaintiff, 
vs. 
JOHN  S.  BROWN, 

Defendant. 

MEMORANDUM  OF  DECISION 

This  case  prays  for  "restitution"  of  $70.20  to  one 
tenant,  $212.30  to  aiiotlier,  and  for  an  injunction. 

At  the  argument  I  asked  able  counsel  for  the 
Expediter  a  question  that  has  been  in  my  mind  for 
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some  time.  I  asked  him  how  the  Expediter  intended 
to  enforce  orders  for  "restitution,"  whether  by  exe- 
cution, as  on  the  usual  money  judgment,  or  by  in- 
voking the  court's  contempt  power.  He  answered 
the  latter.  Since  I  consider  this  would  be  imprison- 
ment for  debt,  which  I  abhor,  the  order  for  restitu- 
tion is  denied. 

The  defendant  has  sold  the  premises,  so  an  in- 
junction to  control  defendant's  future  conduct  is  not 
needed.  Some  time  ago  I  denied  an  injunction  for 
the  same  reason  in  a  Wages  and  Hours  case.  There 
the  defendant  had  sold  his  sawmill.  And  see  a 
decision  in  one  of  the  recent  advance  sheets  by 
Honorable  John  E.  Miller,  one  of  the  United  States 
District  Judges  for  Arkansas. 

Judgment  for  defendant  for  the  reasons  stated. 

Dated  June  15,  1949. 

/s/  CLAUDE  McCOLLOCH, 
U.  S.  District  Judge. 


CLERK'S  CERTIFICATE 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Complaint  for  injunction  and  restitution,  Answer, 
Findings  of  fact  and  conclusions  of  law,  Judgment, 
]Sroti<!e  of  appeal.  Designation  of  record  on  appeal. 
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Statement  of  points  on  which  appellant  intends  to 
rely,  Transcript  of  docket  entries,  constitute  the 
record  on  appeal  from  a  judgment  of  said  court  in 
a  cause  therein  numbered  Civil  4365,  in  which  Tighe 
E.  Woods,  Housing  Expediter,  is  plaintiff  and 
appellant  and  Rose  Sanford  and  Edna  Forgey  are 
defendants  and  appellees;  that  the  said  record  has 
been  prepared  by  me  in  accordance  with  the  desig- 
nation of  contents  of  record  on  appeal  filed  by  the 
appellant,  and  in  accordance  with  the  rules  of  this 
court. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  7th  day  of  April,  1950. 
LOWELL  MUNDORFF, 
Clerk. 

[Seal]  By  /s/  F.  L.  BUCK, 

Chief  Deputy. 


[Endorsed] :  No.  12519.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Tight  E.  Woods, 
Housing  Expediter,  Office  of  the  Housing  Ex- 
pediter, Appellant,  vs.  Rose  Sanford  and  Edna 
Forgey,  Appellees.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon. 

Filed  April  10,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Housing  Expediter,  appellant 

V. 

Rose  Sanford  and  Edna  Forgey,  appellees 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  OREGON 


BRIEF  FOR  APPELLANT 


STATEMENT   OF   JURISDICTION 

Plaintiff  appeals  from  a  final  judgment  which 
granted  injunctive  relief  but  denied  restitution  of 
rent  overcharges  to  tenants  in  an  action  brought 
pursuant  to  Section  206  of  the  Housing  and  Rent 
Act  of  1947,  as  amended  (50  U.  S.  C.  App.  1881  et 
seq.)  (R.  11).  The  Complaint  was  filed  February  10, 
1949  (R.  5).  Defendants  answered  on  March  2, 
1949  (R.  6).  Plaintiff  served  a  Request  for  Admis- 
sions on  defendants  on  March  10,  1949.  On  April  25, 
1949,  plaintiff  moved  for  summary  judgment.  There- 
after, defendants  answered  the  Request  for  Admissions. 

(1) 


Plaintiff's  Motion  for  summary  judgment  was  denied 
and  the  case  was  tried  on  the  merits  on  May  24,  1949 
(R.  7).  Judgment  was  entered  on  February  18, 
1950,  together  with  Findings  of  Fact  and  Conclusions 
of  Law  (R.  7).  Notice  of  Appeal  was  filed  on  March 
28,  1950  (R.  12).  Jurisdiction  of  the  District  Court 
is  conferred  by  Section  206  of  the  Housing  and  Rent 
Act  of  1947.  Jurisdiction  of  this  Court  is  conferred 
by  Section  1291  of  the  Judicial  Code  (28  U.  S.  C. 
1291). 

STATEMENT  OF  THE  CASE 

Tighe  E.  Woods,  Housing  Expediter,  plaintiff  be- 
low, appeals  from  a  final  judgment  of  the  United 
States  District  Court  for  the  District  of  Oregon 
(R.  11)  entered  on  February  18,  1950,  which  judg- 
ment denied  plaintiff's  prayer  for  restitution  to  ten- 
ants of  amounts  collected  as  rent  overcharges  while 
granting  an  injunction  against  future  violations  of  the 
Housing  and  Rent  Act  of  1947,  as  amended. 

The  Complaint  which  was  filed  on  Febmary  10,  1949 
(R.  2)  alleged  that  defendant.  Rose  Sanford,  was  the 
landlord  of  controlled  housing  accommodations  located 
at  1825  S.  W.  3d  Avenue,  Portland,  Oregon,  in  the 
Portland- Vancouver  Defense  Rental  Area  (R.  3) ; 
that  defendant,  Edna  Forgey,  is  the  Manager  of  said 
housing  accommodations  and  the  agent  of  defendant 
Sanford  (R.  3) ;  that  defendants  had  violated  the 
provisions  of  the  Housing  and  Rent  Act  of  1947,  as 
amended,  and  the  regulations  issued  pursuant  thereto 
by  collecting  rents  in  excess  of  the  maxinumi  legal 
rentals  for  six  of  the  dwelling  units  located  in  said 
housing  accomnwdations  (R.  3).    Plaintiff  prayed  for 


restitution  of  overcharges  to  the  tenants  in  the  amount 
of  $435  and  for  an  injunction  against  future  violations 
(R.  3). 

After  trial  on  May  24,  1949  the  Trial  Court  found 
as  facts  that  defendant,  Rose  Sanford,  was  the  land- 
lord and  operator  of  the  controlled  housing  accommo- 
dations (R.  8) ;  that  defendant,  Edna  Forgey  managed 
and  directed  said  accommodations  (R.  8)  ;  that  de- 
fendants collected  and  received  from  Frank  S.  Callopy 
overcharges  in  the  amount  of  $130  for  occupancy  of 
Apartment  9  (R.  9)  ;  that  defendants  collected  and 
received  from  Mrs.  Eva  Palmer  overcharges  in  the 
amount  of  $120  for  occupancy  of  Apartment  12  (R. 
9)  ;  and  that  there  had  been  no  testimony  as  to  any 
other  overcharges  (R.  9). 

As  Conclusions  of  Law,  the  Court  held  that  plaintiff 
w^as  entitled  to  a  permanent  injunction  restraining 
the  defendants  and  each  of  them  from  collecting,  de- 
manding or  receiving,  rentals  in  excess  of  the  maxi- 
mum legal  rentals  established  by  law  for  Apartments 
9  and  12  in  the  premises  situated  at  1825  S.  W.  3d 
Avenue,  Portland,  Oregon  (R.  10)  ;  and  that  plain- 
tiff's prayer  for  an  order  of  restitution  should  be 
denied  for  the  reason  that  the  granting  of  restitution 
would  constitute  imprisonment  for  debt  (R.  9). 
Judgment  was  entered  on  February  18,  1950  (R.  11). 
Plaintiff  appeals  from  that  part  of  the  judgment 
which  denied  restitution  to  the  tenants  since  it  was 
based  solely  on  the  conclusion  of  law  that  the  granting 
of  such  restitution  would  constitute  imprisonment  for 
debt  (R.  12). 


SPECIFICATIONS  OF   ERROR 
I 

The  District  Court  erred  in  holding  that  the  grant- 
ing of  restitution  would  constitute  imprisonment  for 

debt. 

II 

The  District  Court  erred  in  denying  an  order  grant- 
ing restitution  of  rental  overcharges  because  in  so 
doing  it  deprived  the  Housing  Expediter  of  a  remedy 
to  which  he  was  entitled  and  allowed  defendants  to 
retain  the  money  by  which  they  had  been  mi  justly 
enriched. 

Ill 

The  District  Court  erred  in  denying  restitution. 

SUMMARY 

Appellant  contends  that  the  trial  court  should  be 
reversed  because  it  was  in  error  in  concluding  as  a 
matter  of  law  that  the  granting  of  an  order  of  resti- 
tution would  constitute  imprisomnent  for  debt.  There 
is  no  danger  of  imprisonment  for  failure  to  obey  an 
order  of  restitution  through  inability  to  perform. 
Financial  inability  is  a  valid  defense  to  an  order  of 
restitution  of  money.  The  Court  should  have  vindi- 
cated the  public  interest  under  an  emergency  statute 
by  granting  restitution  when  it  was  sought  by  a  public 
official  as  an  aid  to  enforcement  of  the  federal  law. 
The  issuance  of  an  order  of  restitution  would  place 
on  defendants  the  burden  of  proving  their  inability 
to  pay  which  is  proper.  But  if  they  established  such 
inability  there  would  be  no  imprisomnent.    Accord- 


ingly,  the  Court  erred  as  a  matter  of  law  in  denying 
relief  on  the  ground  that  granting  an  order  of  resti- 
tution would  constitute  imprisonment  for  debt. 


ARGUMENT 


Appellant,  plaintiff  below,  alleges  as  error  only 
the  refusal  by  the  Trial  Court  to  grant  restitution  of 
rental  overcharges  to  the  two  tenants  who  occupied 
the  housing  accommodations  owned  by  defendant, 
Rose  Sanford,  as  to  whom  overcharges  were  proved, 
on  the  ground  that  the  granting  of  restitution  would 
constitute  imprisonment  for  debt  (R.  9). 

Appellant,  therefore,  presents  the  following  argu- 
ment. 

The  district  court  erred  in  concluding  as  a  matter  of  law  that 
the  granting  of  restitution  would  constitute  imprisonment 
for  debt 

The  contention  that  an  order  of  restitution  would 
constitute  imprisonment  for  debt  cannot  be  sustained. 
It  has  been  recently  rejected  by  the  Courts  of  Appeals 
for  the  Sixth  and  Eighth  Circuits.  In  the  Sixth 
Circuit  the  question  arose  in  the  case  of  Woods  v. 
Budd,  179  F.  2d  244,  in  which  the  Trial  Court  denied 
an  order  of  restitution  of  rental  overcharges  where 
the  defendant  had  defaulted  and  the  Housing  Expedi- 
ter failed  to  show  her  inability  to  pay.  The  Court 
of  Appeals  reversed  the  Court  below  without  opinion 
other  than  instructions  to  enter  an  order  of  restitu- 
tion against  defendant.  It  has  followed  the  same 
procedure  in  a  group  of  five  later  cases  similarly 
disposed  of  by  the  same  trial  judge  (see  Woods  v. 
Edgell,  No.  11018;  Woods  v.  Ferguson,  No.  11019; 


Woods  V.  Palicka,  No.  11020;  Woods  v.  Oivsleij,  No. 
11021 ;  and  Woods  v.  Koogle,  180  F.  2d  1022,  in  the 
United  States  Court  of  Appeals  for  the  Sixth 
Circuit) . 

The  sole  question  in  those  eases  was  of  whether 
or  not  defendants  would  be  imprisoned  for  debt. 
It  was  fully  discussed  in  the  Housing  Expediter's 
brief  and  on  the  argument.  The  same  principle 
was  clearly  stated  in  the  second  Warner  Holding 
Company  case,  Warner  Holding  Company  v.  Creedon, 
166  F.  2d  119  (C.  A.  8).  The  Supreme  Court 
had  determmed  in  the  case  of  Porter  v.  Warner 
Holding  Company,  328  U.  S.  395,  that  restitution 
was  a  proper  equitable  remedy.  The  case  was 
then  remanded  to  the  District  Court  which  or- 
dered defendants  to  make  restitution  of  the  rental 
overcharges  to  the  tenants.  The  defendants  on  a 
further  appeal  contended  that  they  were  unable  to 
comply  with  the  court's  order  and  would,  therefore, 
be  imprisoned  for  debt  contrary  to  the  Constitution 
of  the  United  States.  The  Court  of  Appeals  for  the 
Eighth  Circuit  rejected  this  contention  stating  (at 
p.  122) : 

Nor  does  it  ai)])ear  from  anything  in  the 
record  that  the  defeiulant's  officers  are  pres- 
ently or  that  they  will  be  at  any  time  in  the 
future  threatened  with  an  unconstitutional  im- 
prisomneiit.  They  are  in  no  danger  of  punish- 
ment by  imprisonment  for  failure  to  perform 
the  order  of  restitution  where  perfovinance  is 
inij)ossible,  and  wliei-e  they  in  good  faith  make 
a  reasonable  effort  to  comply  with  the  court's 
order.  Chapman  v.  United  States,  8  Cir.,  139 
F.  2d  327,  331;  MeGarry  v.  Securities  and  Ex- 


change  Commission,  10  Cir.,  147  F.  2d  389,  392, 
393 ;  Hagcn  v.  Porter,  9  Cir.,  156  F.  2d  362,  366 ; 
Cooper  \.  Dasher,  supra,  290  U.  S.,  page  110, 
54  S.  Ct.  page  7,  78  L.  Ed.  203. 

The  case  of  Chapman  v.  United  States,  139  F.  2d 
327,  331  (C.  A.  8),  cited  above  contains  the  following 
statement  to  the  same  effect. 

Concerning  appellant's  final  contention  that 
the  judgment  of  the  District  Court  ordering 
him  to  pay  the  amount  foimd  by  the  court  to 
be  owing  by  him  to  the  market  administrator 
for  the  producer-settlement  fund  is  void,  be- 
cause exposing  the  appellant  to  imprisomnent 
for  debt  in  violation  of  the  statute  of  the 
United  States  (28  U.  S.  C.  A.  §843),  and 
contrary  to  Article  2,  Section  16,  of  the  Con- 
stitution of  the  State  of  Missouri,  Mo.  R.  S.  A., 
it  is  sufficient  to  say  that  there  is  nothing  in 
the  record  to  indicate  that  appellant  is  imable 
to  pay  the  judgment  agamst  him,  or  even  that 
he  is  unwilling  to  pay  it  if  the  judgment  of 
the  court  below  is  in  accordance  with  the  law. 
Specific  enforcement  of  the  marketing  orders 
is  authorized  by  the  Marketing  Agreement  Act, 
7  U.  S.  C.  A.  §608a  (6),  and  mandatory  in- 
junctions requiring  handlers  to  make  payments 
of  amounts  due  from  them  under  marketing 
orders  of  the  Secretary  have  received  approval 
by  the  courts  of  the  United  States.  United 
States  V.  Rock  Royal  Co-Op.,  Inc.,  et  al.,  and 
other  cases  cited  supra.  The  appellant  has  not 
been  imprisoned,  nor  threatened  with  imprison- 
ment, and,  if  his  contention  is  well  founded, 
we  may  not  suppose  that  the  District  Court  will 
attempt  to  enforce  its  judgment  by  unlawful 
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or  unconstitutional  means.  It  will  be  time 
enough  for  the  appellant  to  raise  this  point  when 
the  unlikely  contingency  occurs  or  is  threatened. 

In  the  instant  case  the  Trial  Court  denied  restitu- 
tion for  the  sole  reason  that  to  grant  restitution  would 
constitute  imprisonment  for  debt  (R,  13).  If  the 
restitution  order  is  granted,  defendants,  if  able  to 
pay,  will  be  compelled  to  do  so  or  suffer  the  penalty 
attached  to  contempt  of  court.  But  if  unable  to  pay, 
they  will  not  be  imprisoned  for  debt  since  inability 
to  pay  is  a  valid  defense  to  a  contempt  proceeding 
(Cf.  Maggio  v.  Zeitz,  333  U.  S.  56).  This  is  the  type 
of  case  where  the  defendants  have  the  keys  to  the  jail 
in  their  own  pockets. 

If  the  defendants  are  not  financially  able  to  make 
restitution  they  will  lose  nothing  by  the  entry  of  an 
order  directing  them  to  make  restitution.  It  is  only 
when  they  fail  to  obey  the  order  that  plaintiff  \\i\\ 
be  entitled  to  apply  for  a  rule  requiring  them  to  show 
cause  why  they  should  not  be  held  in  civil  contempt. 

E.  IngraJimn  Co.  v  Germanow  et  ah,  4  F. 
2d  1002  (C.  A.  2). 

Coca-Cola  Co.  v.  Feulner,  7  F.  Supp.  361 
(S.  D.  Tex.). 

The  Supreme  Court  has  held  that  restitution  of 
rental  overcharges  is  an  equitable  remedy  which  may 
be  employed  by  the  courts  of  the  United  States  in 
bringing  a])out  compliance  with  emergency  legislation 
affecting  the  economy  of  the  Nation.  In  Porter  v. 
Warner  Holding  Co.,  supra,  p.  402,  the  Supreme 
Court  said: 
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*  *  *  When  the  administrator  seeks 
restitution  under  §  205  (a),  he  does  not  request 
the  court  to  award  statutory  damages  to  the 
purchaser  or  tenant  or  to  pay  to  such  person 
part  of  the  penalties  which  go  to  the  United 
States  Treasury  in  a  suit  by  the  Administrator 
under  §205  (e).  Rather  he  asks  the  court  to 
act  in  the  public  interest  by  restoring  the  status 
quo  and  ordering  the  return  of  that  which 
rightfully  belongs  to  the  purchaser  or  tenant. 
Such  action  is  within  the  recognized  power  and 
within  the  highest  tradition  of  a  court  of  equity. 
Thus  it  is  plainly  unaffected  by  the  provision 
of  §205  (e). 

The  order  of  the  Trial  Court  in  this  case  not  only 
disregarded  the  public  interest  but  in  the  face  of  the 
Supreme  Court's  holding  on  the  propriety  of  an  order 
of  restitution  condemned  it  in  effect  as  an  uncon- 
stitutional exercise  of  power. 

Accordingly,  the  Court  below  was  clearly  in  error 
in  denying  restitution  upon  the  ground  that  to  grant 
it  would  constitute  imlawful  imprisonment  for  debt. 
The  premise  being  false,  the  ruling  based  thereon  must 
likewise  fall  unless  there  are  other  reasons  assigned 
for  the  conclusion  reached.  Since  there  are  no  other 
grounds  stated,  the  judgment  below  must  be  reversed 
with  instructions  to  grant  the  relief  prayed  for  in  the 
Complaint. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  judgment  should 
be  reversed  and  the  case  remanded  to  the  Court  below 
with  instructions  to  grant  the  order  of  restitution  as 
prayed  for  in  the  Complaint. 

Respectfully  submitted. 

Ed  Dupree, 

General  Counsel, 

Leon  J.  Libeu, 
Assistant  General  Counsel, 

Louise  F.  McCarthy, 
Special  Litigation  Attorney, 
Office  of  the  Housing  Expediter,  Washington  25,  D,  C. 
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2  Flo  Parker,  et  al.,  vs. 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Divi- 
sion 

No.  8604-B 

FLO  PARKER, 

Plaintiff, 
vs. 

HARRY  C.  WESTOVER,  Individually  and  as 
Collector  of  Internal  Revenue  for  the  6th  Dis- 
trict of  California, 

Defendant. 

COMPLAINT 

(Refund  for  Overpayment  of  Tax.) 

The  complaint  of  the  plaintiff  respectfully  shows 
to  this  Court  and  alleges  as  follows: 


That  at  all  times  herein  mentioned  the  plaintiff 
was,  and  now  is,  an  indi\ddual  residing  at  120 
South  Burris,  Compton,  California. 

II. 

The  defendant,  during  all  the  times  mentioned 
herein  was,  and  now  is,  the  duly  appointed  and  act- 
ing Collector  of  Internal  Revenue  for  the  6th  Dis- 
trict of  California,  with  his  offices  at  Los  Angeles, 
California. 
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III. 

That  on  or  about  the  15th  day  of  March,  1945, 
the  x>laintiff  duly  filed  with  the  Collector  of  Inter- 
nal Revenue  for  the  6th  District  of  California  her 
federal  income  tax  return  for  the  year  1944  in  ac- 
cordance with  the  Internal  Revenue  Code  of  the 
United  States  then  in  effect  and  paid  to  the  de- 
fendant the  amounts  shown  below,  which  plaintiff 
believes  to  be  the  entire  amount  for  which  she  was 
liable  for  income  tax  for  the  year  1944: 

April  13,  1944 $  6,875.00 

June  9,  1944 6,875.00 

September  12,  1944 6,875.00 

January  12,  1945 20,651.65 

$41,276.65 

lY. 

On  or  about  July  9,  1947,  the  plaintiff  received 
from  the  defendant  as  Collector  of  Internal  Reve- 
nue, as  aforesaid,  a  notice  and  demand  for  payment 
of  an  additional  tax  of  $55,562.19,  plus  interest 
of  $7,665.30,  clauned  to  be  due  from  i)laintiff  for 
her  1944  income  tax. 

V. 

Plaintiff  paid  to  the  Collector  of  Internal  Reve- 
nue for  the  6th  District  of  California  said  deficiency 
and  interest  as  follows: 

Date  Tax  Interest  Total 

July  12,  1947 $27,590.01         $3,749.20         $31,339.21 

October  8,  1947 27,972.18  4,166.32  32,138.50 

Totals $55,562.19         $7,915.52         $63,477.71 
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YI. 
On  January  23,  1948,  within  the  statutory  time 
therefor,  plaintiff  filed  with  the  defendant.  Collec- 
tor of  Internal  Revenue  for  the  6th  District  of 
California,  her  claim  for  refund  of  1944  federal 
income  tax  in  the  amount  of  $55,562.19,  and  inter- 
est paid  thereon.  The  ground  for  her  claim  was 
the  same  as  will  be  hereinafter  set  forth  in  this 
complaint. 

VII. 

Neither  the  defendant  nor  the  Commissioner  of 
Internal  Revenue  has  audited  plaintiff's  claim  al- 
though it  has  been  on  file  for  more  than  six  months. 

VIII. 

Plaintiff  brings  this  action  under  the  provisions 
of  Section  3772  of  the  Internal  Revenue  Code. 

IX. 

The  deficiency  of  $55,562.19  was  due  to  the  er- 
roneous inclusion  by  the  defendant  and  the  Com- 
missioner of  Internal  Revenue  in  plaintiff's  1944 
gross  income  of  $64,132.73,  being  one-quarter  of  the 
net  income  of  a  partnershi]^  kno^vn  as  Southern 
Heater  Company.  Plaintiff  did  not  o^^^a  the  quar- 
ter interest  in  said  partnership  and  was  not  tax- 
able on  the  quarter  interest  in  said  partnership 
income  but  the  defendant  and  the  Commissioner 
of  Internal  Revenue  erroneously  included  such 
income   in   j^laintiff's   taxable   income. 
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X. 

As  of  October  31,  1943,  plaintiff  owTied  a  half 
interest  in  a  pai'tnership  known  as  Southern  Heater 
Company.  Plaintiff's  husband,  E.  R.  Parker, 
o\\Tied  the  other  half  interest.  On  October  31,  1943, 
plaintiff  gave  to  each  of  her  four  children  a  six 
and  one-fourth  per  cent  (6i/4%)  interest  in  the  net 
assets,  including  good  will,  of  the  Southern  Heater 
Company  and  on  the  same  date  her  husband,  E.  R. 
Parker,  gave  a  six  and  one-fourth  per  cent  (614%) 
interest  in  said  net  assets  to  each  of  their  four  chil- 
dren. Said  transfers  and  gifts  were  absolute  and 
comjolete  and  without  any  conditions. 

XI. 

Plaintiff  and  her  husband,  E.  R.  Parker,  tiled 
federal  and  state  gift  tax  returns  in  w^hich  each 
showed  that  the  value  given  to  her  four  children 
totaled  $49,492.45.  Plaintiff  paid  to  the  defend- 
ant on  such  gifts,  federal  gift  tax  in  the  amount 
of  $243.35. 

XII. 

Subsequently  the  Commissioner  of  Internal  Reve- 
nue determined  that  the  tranfers  were  complete 
and  irrevocable  and  constituted  taxable  gifts  and 
determined  that  the  value  of  the  gifts  made  by 
plaintiff  to  her  four  children  aggregated  $106,250.00 
and  demanded  additional  gift  taxes  of  $7,774.15 
from  plaintiff.  In  arriving  at  the  above  values  for 
gift   tax   purposes   the   Commissioner   of   Internal 
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Revenue  used  a  salary  of  $12,000.00  per  year  for 
E.  R.  Parker  in  computing  the  past  earnings  and 
estimating  the  future  earnings  of  the  business,  and 
in  determining  the  value  of  the  good  will  of  the 
business. 

Plaintiff  paid  to  the  defendant  the  federal  gift 
taxes  as  demanded,  together  with  interest  thereon. 

XIII. 

As  a  consequence  of  the  transfers  made  by  plain- 
tiff and  E.  R.  Parker  to  their  four  children,  plain- 
tiff owned  a  25%  interest  in  said  assets  and  busi- 
ness, her  husband  owned  a  25%  interest  in  said 
assets  and  business,  and  her  four  children  owned 
the  other  50%  in  such  assets  and  business.  All  six 
of  them  were  tenants  in  common  and  it  was  neces- 
sary to  have  some  formal  organization  through 
which  the  business  could  be  carried  on.  According- 
ly, E.  R.  Parker,  the  father  of  the  children,  filed  in 
the  Superior  Court  of  the  State  of  California  in  and 
for  the  County  of  Orange,  in  which  County  the  par- 
ties were  then  living,  a  petition  for  a])pointment  of 
guardian.  In  this  proceeding.  Docket  No.  A-11392, 
the  Superior  Court  appointed  Elgin  R.  Parker,  the 
father,  as  guardian,  provided  he  filed  four  cor- 
porate surety  bonds  of  $23,000.00  each.  Such  surety 
bonds  were  promised  on  condition  that  the  proposed 
guardian  obtain  an  order  of  the  Court  instructing 
the  guardian  to  enter  into  a  partneshij)  agrreoment 
with  the  other  o\\'ners  of  the  business  and  instruct- 
ing the  guardian  to  keep  the  proj^erty  of  the  wards 
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invested  in  the  partnership  interests  and  instruct- 
ing the  guardian,  as  partner,  to  retam  in  the  part- 
nership some  of  the  profits  of  the  business.  Such 
Court  authorizations  were  obtained  and  Letters  of 
Guardianship  to  Elgin  R.  Parker  were  thereupon 
issued. 

XIV. 

Elgin  R.  Parker,  individually  and  as  the  guar- 
dian, and  plaintiff  signed  the  articles  of  co-partner- 
ship to  take  eHect  as  of  November  1,  1943. 

Each  partner  in  the  partnership  of  Southern 
Heater  Company  had  an  equal  voice  in  the  manage- 
ment of  the  business.  Hence,  the  Superior  Court, 
which  appointed  the  guardian  of  the  four  guardian- 
ship estates,  had  four  votes  against  one  for  plain- 
tiff and  one  for  plaintiff's  husband  and  the  Court 
had  control  and  management  of  the  partnership 
business  through  the  instrumentality  of  the  guar- 
dian. Since  November  1,  1943,  the  guardian  has 
filed  annual  accounts  with  the  Court  and  has  had 
the  Court's  approval  thereon  and  has  operated  and 
managed  the  guardianship  estates  under  the  super- 
vision and  jurisdiction  and  under  the  orders  of  the 
Probate  Court. 

XV. 

The  partnership  filed  a  certificate  of  fictitious 
firm  name  as  required  by  California  law  and  com- 
plied with  other  legal  formalities.  It  has  kept 
separate  books  of  account,  in  which  each  partner's 
share  of  capital  and  income  is  credited  to  him. 
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XVI. 

Plaintilf  and  lier  luisband  have  continued  to  sup- 
port their  four  children  and  none  of  the  income  of 
the  children  has  been  used  for  their  support  or 
that  of  the  parents. 

XVII. 

The  1943  gifts  by  plaintiff  and  her  husband  to 
their  four  children  of  interests  in  the  assets  of  the 
business,  mentioned  above,  were  completely  valid 
and  binding  and  vested  in  each  child  a  %  inter- 
est in  the  assets  of  the  business  of  Southern  Heater 
Company.  Said  gifts  are  irrevocable  and  the  in- 
come from  said  assets  and  interests  of  the  children 
is  not  the  income  of  plaintiff  or  her  husband.  Capi- 
tal was  a  material  income  producing  factor  in  the 
business  of  Southern  Heater  Company  and  the  in- 
come from  the  children's  portion  of  this  capital 
was  their  own  income  and  not  the  income  of  the 
parents.  A  salary  equal  to  the  value  of  the  services 
rendered  by  Elgin  R.  Parker  to  the  patrnership 
has  been  paid  and  deducted  before  computing  the 
distributable  shares  of  the  income  of  the  partners. 

XVIII. 

Plaintiff's  children  were  partners  with  plaintiff 
and  her  husband  in  the  business  known  as  Southern 
Heater  Company  and  each  partner,  including  the 
children,  is  taxable  on  his  or  her  distributive  share 
of  the  partnership  income  and  plaintiff  is  not  lax- 
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able  on  any  of  the  distributable  shares  of  the  part- 
nership income  which  belong  to  her  four  children. 

XIX. 

Plaintiff's  total  tax  liability  on  her  own  income 
for  the  calendar  year  1944  is  $40,389.25.  Plaintiff 
has,  upon  the  demand  of  the  defendant,  paid  the  de- 
fendant $96,838.84  and  has  overpaid  her  1944  in- 
come tax  in  the  amount  of  $56,449.59.  Neither  said 
amount  nor  any  part  thereof  has  been  repaid  to 
plaintiff.     Plaintiff  is  the  owner  of  said  claim. 

XX. 

That  by  reason  of  the  premises  defendant  be- 
came, and  is,  indebted  to  the  plaintiff  in  the  sum 
of  $56,449.59,  plus  interest  of  $7,028.12  paid 
thereon,  plus  interest  of  6%  per  amium  on  $31,- 
339.21  from  July  12,  1947,  until  repaid  to  plaintiff, 
and  plus  interest  on  $32,138.50  from  October  8, 
1947,  until  repaid  to  plaintiff,  x>lus  costs  of  this 
suit,  together  with  such  other  relief  as  seems  proper 
to  the  Court. 

/s/  MELVIN  D.  WILSON, 

/s/  JOSEPH  D.  PEELER, 

Attorneys  for  Plaintiff. 

State  of  California, 
County  of  Los  Angeles — ss. 

Flo  Parker,  being  duly  sworn,  deposes  and  says 
that  she  is  the  plaintiff  in  the  foregoing  Complaint ; 
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that  she  has  read  the  Comi^laint  and  knows  the 
contents  thereof;  and  that  the  statements  contained 
therein  are  true  of  her  own  knowledge. 

/s/  FLO  PARKER. 

Subscribed  and  Sworn  to  before  me  this  23rd  day 
of  August,  1948. 

[Seal] :        /s/  E.  L.  EVENSIZER, 
Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  Nov.  6,  1950. 
[Endorsed]:     Filed   September   1,    1948. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  Harry  C.  Westover,  individually  and 
as  Collector  of  Internal  Revenue  for  the  Sixth  Dis- 
trict of  California,  and  in  answer  to  plaintiff's 
complaint  herein  admits,  denies,  and  alleges  as  fol- 
lows : 

I. 

Admits  the  allegations  contained  in  paragraph  I 
of  the  complaint. 

II. 

Admits  the  allegations  contained  in  paragrai)li 
II  of  the  complaint. 
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III. 

Answering  paragraph  III,  defendant  admits  the 
allegations  except  that  he  denies  that  the  amounts 
of  taxes  set  out  in  said  paragraph  constituted 
plaintiff's  entire  tax  liability  for  1944. 

IV. 

Admits  the  allegations  contained  in  paragraph 
IV  of  the  complaint. 

V. 

Answering  paragraph  V,  defendant  admits  the 
allegations  thereof  except  that  it  is  alleged  that  the 
item  of  $31,339.21  Avas  paid  on  July  14,  1947,  and 
the  item  of  $32,138.50  was  paid  on  September  26, 
1947.  instead  of  the  dates  alleged. 

VI. 

Answering  paragraph  VI,  defendant  admits  the 
filing  of  a  claim  for  refmid  on  or  about  the  date 
alleged,  but  denies  the  correctness,  validity  and  legal 
effectiveness  of  each  and  every  allegation  therein, 
and  denies  that  the  allegations  set  forth  in  said 
claim  are  sufficient  to  constitute  a  legal  and  valid 
claim  for  refund. 

VII. 

Answering  paragraph  VII,  defendant  admits  that 
the  Commissioner  of  Internal  Revenue  has  not  ren- 
dered a  decision  on  said  claim  prior  to  the  insti- 
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tution  of  this  sut,  but  denies  the  remaining  allega- 
tions in  said  paragraph. 

VIII. 

Admits  the  allegations  contained  in  paragraph 
VIII  of  the  complaint. 

IX. 

Denies  each  and  every  allegation  contained  in 
paragraph  IX  thereof. 

X. 

Denies  each  and  every  allegation  contained  in 
paragraph  X  thereof. 

XI. 

Admits  the  allegations  contained  in  paragraph 

XI  of  the  complaint. 

XII. 

Admits  the  allegations  contained  in  paragraph 

XII  of  the  complaint. 

XIII. 

Answering   paragraph  XIII,    defendant   admits 
that  E.  R.  Parker  filed  a  petition  for  appointment 
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of  a  guardian  as  alleged;  that  said  Parker  was 
ajjpointed  guardian  and  his  bonds  fixed  in  the 
amounts  as  alleged;  that  the  court  issued  orders 
instructing  the  guardian  to  enter  into  an  agreement 
as  alleged  and  entered  the  authorizations  and  issued 
the  letters  of  guardianship  as  alleged.  Defendant 
denies  the  remaining  allegations  in  paragraph 
XIII. 

XIV. 

Answering  paragraph  XIV,  defendant  admits 
that  Elgin  R.  Parker,  individually  and  as  guardian, 
together  with  this  plaintiff,  signed  the  articles  of 
copartnership  as  alleged.  The  remaining  allega- 
tions are  denied. 

XV. 

Answering  paragraph  XV,  defendant  alleges  that 
he  does  not  have  sufficient  knowledge  or  informa- 
tion upon  which  to  form  a  belief  as  to  the  truth 
of  the  allegations  therein  contained. 

XVI. 

Answering  paragraph  XVI,  defendant  alleges 
that  he  does  not  have  sufficient  knowledge  or  infor- 
mation upon  which  to  form  a  belief  as  to  the  truth 
of  the  allegations  therein  contained. 

XVII. 

Denies  each  and  every  allegation  contained  in 
paragraph  XVII  thereof. 
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XVIII. 

Denies  each  and  every  allegation  contained  in 
paragraph.  XVIII  thereof. 

XIX. 

In  answer  to  paragraph  XIX,  defendant  admits 
that  plaintiff  has  paid  the  amount  therein  alleged; 
that  no  part  of  said  amount  has  been  repaid  to 
said  plaintiff;  and  that  plaintiff  is  the  owner  of 
said  claim.  Defendant  denies  all  of  the  other  alle- 
gations in  said  paragraph  contained. 

XX. 

Denies  each  and  every  allegation  contained  in 
paragraph  XX  thereof. 

Wherefore,  defendant  having  fully  answered 
the  complaint  prays  that  the  comi:)laint  be  dis- 
missed with  costs,  and  for  all  just  and  proper  re- 
lief. 

JAMES  M.  CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 

Special  Attorney.  Bureau  of 
Internal  Revenue. 

By  /s/  E.  H.  MITCHELL, 

Attorneys  for  Defendant. 
Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  Feb.  8,  1949. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Di- 
vision 

No.  8605  B 

ELGIN  R.  PARKER, 

Plaintiff, 

vs. 

HARRY  C.  WESTOVER,  Individually  and  as 
Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California, 

Defendant. 

No.  8604  B 
FLO  PARKER, 


Plaintiff, 


vs. 


HARRY  C.  WESTOVER,  Individually  and  as 
Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California, 

Defendant. 

DEMAND  FOR  TRIAL  BY  JURY 

To  Harry  C.  Westover,  Defendant,  and  James  M. 
Carter,  L^nited  States  Attorney,  E.  H.  Mitchell, 
Assistant  United  States  Attorney ;  Eugene  Har- 
pole,  Special  Attorney,  Bureau  of  Internal 
Revenue,  Attorneys  for  Defendant: 

You  Are  Hereby  Notified  That  Trial  by  Juiy  is 
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demanded  by   Elgin  R.  Parker  and   Flo   Parker, 
Plaintiffs  in  the  above-entitled  causes. 

/s/  MELVIN  D.  WILSON, 

Counsel  for  Plaintiffs. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  February  16,  1949. 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Di- 
vision 

No.  8605-B 

ELGIN  R.  PARKER, 

Plaintiff, 

vs. 

HARRY    C.    WE  STOVER,    Individually    and   as 
Collector  of  Internal  Revenue  for  the  6th  Dis- 
trict of  California, 

Defendant. 

COMPLAINT 

(Refund  for  Overpayment  of  Tax.) 
The  complaint  of  the  plaintiff  respectfully  shows 
to  this  Court  and  alleges  as  follows: 

I. 

That  at  all  times  herein  mentioned  the  plaintiff 


Harry  C.  Westover,  etc.  17 

was,  and  now  is,  an  individual  residing  at  120  South 
Burris,  Compton,  California. 

II. 

The  defendant,  during  all  the  times  mentioned 
herein  was,  and  now  is,  the  duly  appointed  and 
acting  Collector  of  Internal  Revenue  for  the  6th 
District  of  California,  with  his  offices  at  Los  An- 
geles, California. 

III. 

That  on  or  about  the  15th  day  of  March,  1945, 
the  plaintiff  duly  filed  with  the  Collector  of  Inter- 
nal Revenue  for  the  6th  District  of  California  his 
federal  income  tax  return  for  the  year  1944  in  ac- 
cordance with  the  Internal  Revenue  Code  of  the 
United  States  then  in  effect  and  paid  to  the  de- 
fendant the  amounts  shown  below,  which  plaintiff 
beUeves  to  be  the  entire  amount  for  which  he  was 
liable  for  income  tax  for  the  year  1944: 

April  13,  1944 $  6,875.00 

June  9,  1944 6,875.00 

September  12,  1944 6,875.00 

January  12,  1945 20,839.15 

$41,464.15 
IV. 

On  or  about  July  9,  1947,  the  plaintiff  received 
from  the  defendant  as  Collector  of  Internal  Reve- 
nue, as  aforesaid,  a  notice  and  demand  for  pay- 
ment of  an  additional  tax  of  $55,589.70,  plus  in- 
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terest  of  $7,669.19,  claimed  to  be  due  from  plaintiff 
for  his  19-1-i  income  tax. 

V. 

Plaintiff  j^aid  to  the  Collector  of  Internal  Reve- 
nue for  the  6th  District  of  California  said  deficiency 
and  interest  as  follows: 

Date  Tax  Interest  Total 

July  12, 1947 $27,617.52        $3,752.99        $31,370.51 

October  8,  1947 27,972.18  4,166.32  32,138.50 

Totals $55,589.70        $7,919.31        $63,509.01 

VI. 

On  January  23,  1948,  within  the  statutory  time 
therefor,  plaintiff  filed  with  the  defendant,  Collec- 
tor of  Internal  Revenue  for  the  6th  District  of 
California,  his  claim  for  refund  of  1944  federal  in- 
come tax  in  the  amount  of  $55,589.70,  and  interest 
paid  thereon.  The  ground  for  his  claim  was  the 
same  as  will  be  hereinafter  set  forth  in  this  com- 
plaint. 

VII. 

Neither  the  defendant  nor  the  Commissioner  of 
Internal  Reveiuie  has  audited  plaintiff's  claim  al- 
though it  has  been  on  file  for  more  than  six  months. 

VIII. 

Plaintiff  brings  this  action  under  the  provisions 
of  Section  3772  of  the  Internal  Revenue  Code. 
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IX. 

The  deficiency  of  $55,589,70  was  due  to  the  er- 
roneous inclusion  by  the  defendant  and  the  Com- 
missioner of  Internal  Revenue  in  plaintiff's  1944 
gross  income  of  $64,132.74,  being  one-quarter  of  the 
net  income  of  a  partnership  known  as  Southern 
Heater  Company.  Plaintiff  did  not  own  the  quar- 
ter interest  in  said  partnership  and  was  not  tax- 
able on  the  quarter  interest  in  said  partnership 
income  but  the  defendant  and  the  Commissioner 
of  Internal  Revenue  erroneously  included  such  in- 
come in  plaintiff's  taxable  income. 

X. 

As  of  October  31,  1943,  plaintiff  owned  a  half 
interest  in  a  partnership  known  as  Southern  Heater 
Company.  Plaintiff's  wife,  Flo  Parker,  owned  the 
other  half  interest.  On  October  31,  1943,  plaintiff 
gave  to  each  of  his  four  children  a  six  and  one- 
fourth  per  cent  (61/4%)  interest  in  the  net  assets, 
including  good  will,  of  the  Southern  Heater  Com- 
pany and  on  the  same  date  his  wife,  Flo  Parker, 
gave  a  six  and  one-fourth  per  cent  (614%)  interest 
in  said  net  assets  to  each  of  their  four  children. 
Said  transfers  and  gifts  were  absolute  and  com- 
plete and  without  any  conditions. 

XI. 

Plaintiff  and  his  wife,  Flo  Parker,  filed  federal 
and  state  gift  tax  returns  in  which  each  showed 
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that  the  value  given  to  his  four  children  totaled 
$49,492.45.  Plaintiff  paid  to  the  defendant  on  such 
gifts,  federal  gift  tax  in  the  amount  of  $243.35. 

XII. 

Subsequently  the  Conunissioner  of  Internal  Reve- 
nue determined  that  the  transfers  were  complete 
and  irrevocable  and  constituted  taxable  gifts  and 
determined  that  the  value  of  the  gifts  made  by 
plaintiff  to  his  four  children  aggregated  $106,250.00 
and  demanded  additional  gift  taxes  of  $7,774.15 
from  plaintiff.  In  arriving  at  the  above  values  for 
gift  tax  purposes  the  Commissioner  of  Internal 
Revenue  used  a  salary  of  $12,000.00  per  year  for 
plaintiff  in  computing  the  past  earnings  and  esti- 
mating the  future  earnings  of  the  business,  and 
in  determining  the  value  of  tlie  good  will  of  the 
business. 

Plaintiff  paid  to  the  defendant  the  federal  gift 
taxes  as  demanded,  together  with  interest  thereon. 

XIII. 

As  a  consequence  of  the  ti'ansfers  made  by  plain- 
tiff and  Flo  Parker  to  their  four  children,  plaintiff 
owned  a  25%  interest  in  said  assets  and  business, 
his  wife  owned  a  25%  interest  in  said  assets  and 
business,  and  his  four  children  owned  the  other 
50%  interest  in  said  assets  and  business,  and  his 
four  chiUlrcn  owned  the  other  50%  in  sucli  assets 
and  business.  All  six  of  them  were  tenants  in 
common  and  it  was  necossarv  to  liavo  some  formal 


Harry  C.  West  over,  etc.  21 

organization  through  which  the  business  could  be 
carried  on.  Accordingly,  plaintiff,  the  father  of 
the  children,  tiled  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of 
Orange,  in  which  County  the  parties  were  then 
living,  a  petition  for  appointment  of  guardian.  In 
this  proceeding.  Docket  No.  A-11392,  the  Superior 
Court  api^ointod  i)laintiif,  the  father,  as  guardian, 
provided  he  filed  four  corporate  surety  bonds  of 
$23,000.00  each.  Such  surety  bonds  were  prom- 
ised on  condition  that  the  proposed  guardian  ob- 
tain an  order  of  the  Court  instructing  the  guardian 
to  enter  into  a  partnership  agreement  with  the 
other  owners  of  the  business  and  instructing  the 
guardian  to  keep  the  property  of  the  wards  invested 
in  the  partnership  interests  and  instructing  the 
guardian,  as  partner,  to  retain  in  the  partnership 
some  of  the  profits  of  the  business.  Such  court  au- 
thorizations w^ere  obtained  and  Letters  of  Guardian- 
ship to  Elgin  B.  Parker,  plaintiff,  were  thereupon 
issued. 

XIV. 

Plaintiff,  individually  and  as  the  guardian,  and 
plaintiff's  wife,  Flo  Parker,  signed  the  articles  of 
co-partnership  to  take  effect  as  of  November  1,  1943. 

Each  partner  in  the  partnership  of  Southern 
Heater  Company  had  an  equal  voice  in  the  manage- 
ment of  the  business.  Hence,  the  Superior  Court, 
which  appointed  the  guardian  of  the  four  guardian- 
ship) estates,  had  four  votes  against  one  for  plain- 
tiff and  one  for  plaintiff's  wife  and  the  Court  had 
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control  and  management  of  the  partnership  business 
through  the  instrumentality  of  the  guardian.  Since 
November  1,  1943  the  guardian  has  filed  annual  ac- 
counts with  the  Court  and  has  the  Court's  approval 
thereon  and  has  operated  and  managed  the  guardi- 
anship estates  under  the  supervision  and  jurisdic- 
tion and  under  the  orders  of  the  Probate  Court. 

XV. 

The  partnership  filed  a  certificate  of  fictitious  firm 
name  as  required  by  California  law  and  complied 
with  other  legal  formalities.  It  has  kept  separate 
books  of  account,  in  which  each  partner's  share  of 
capital  and  income  is  credited  to  him. 

XVI. 

Plaintiff  and  his  wife  have  continued  to  support 
their  four  children  and  none  of  the  income  of  the 
children  has  been  used  for  their  support  or  that  of 
the  parents. 

XVII. 

The  1943  gifts  by  plaintiff  and  his  wife  to  their 
four  children  of  interests  in  the  assets  of  the  busi- 
ness, mentioned  above,  were  completely  valid  and 
binding  and  vested  in  each  child  a  ^^th  interest  in 
the  assets  of  the  business  of  Southern  Heater  Com- 
pany. Said  gifts  are  irrevocable  and  the  income 
from  said  assets  and  interests  of  the  children  is  not 
the  income  of  plaintiff  or  liis  wife.  Ca]ntal  was  a 
material  income  producing  factor  in   tlic  l)usiness 
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of  Southern  Heater  Company  and  the  income  from 
the  children's  portion  of  this  capital  was  their  own 
income  and  not  the  income  of  the  parents.  A  salary 
equal  to  the  value  of  the  services  rendered  by  plain- 
tiff to  the  partnership  has  been  paid  and  deducted 
before  comj^uting  the  distributable  shares  of  the 
income  of  the  partners. 

XVIII. 

Plaintiff's  children  w^ere  partners  with  plaintiff 
and  his  wife  in  the  business  known  as  Southern 
Heater  Company  and  each  partner,  including  the 
children,  is  taxable  on  his  or  her  distributive  share 
of  the  i^artnership  income  and  plaintiff  is  not  tax- 
able on  any  of  the  distributable  shares  of  the  part- 
nership income  which  belong  to  his  four  children. 

XIX. 

Plaintiff's  total  tax  liability  on  his  own  income 
for  the  calendar  year  1944  is  $40,176.75.  Plaintiff 
has,  upon  the  demand  of  the  defendant,  paid  the 
defendant  $97,053.85  and  has  overpaid  his  1944  in- 
come tax  in  the  amount  of  $56,777.10.  Neither  said 
amount  nor  any  part  thereof  has  been  repaid  to 
plaintiff.   Plaintiff  is  the  owner  of  said  claim. 

XX. 

That  by  reason  of  the  premises  defendant  be- 
came, and  is,  indebted  to  the  plaintiff  in  the  sum 
of  $56,777.10,  plus  interest  of  $6,631.91  paid  there- 
on, plus  interest  of  6%  per  annum  on  $31,270.51 
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from  July  12,  1947,  until  repaid  to  plaintiff,  and  i)lus 
interest  on  $32,138.50  from  October  8,  1947,  until 
repaid  to  plaintiff,  plus  costs  of  this  suit,  together 
with  such  other  relief  as  seems  proper  to  the  Court. 

/s/  MELYIN  D.  WILSON, 

/s/  JOSEPH  D.  PEELER, 

Attorneys  for  Plaintiff. 

State  of  California 
County  of  Los  Angeles — ss : 

Elgin  R.  Parker,  being  duly  sworn,  deposes  and 
says  that  he  is  the  plaintiff  in  the  foregoing  Com- 
plaint; that  he  has  read  the  Complaint  and  knows 
the  contents  thereof;  and  that  the  statements  con- 
tained therein  are  true  of  his  own  knowledge. 

/s/  ELGIN  R.  PARKER. 
Subscribed  and  Sworn  to  before  me  this  23rd  day 
of  August,  1948. 

[Seal]        /&/  E.  L.  EVENSIZER, 

Notary  Public,  in  and  for  said  County  and  State. 
My  commission  expires:  Nov.  6,  1950. 

[Endorsed]:     Filed  Sept.  1,  1948. 
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In  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

No.  8605-B 

ELGIN  R.  PARKER, 

Plaintiff, 

vs. 

HARRY  C.  WESTOVER,  individually  and  as  Col- 
lector of  Internal  Revenue  for  the  6th  District 
of  California, 

Defendant. 

ANSWER 

Comes  now  Harry  C.  Westover,  individually  and 
as  Collector  of  Internal  Revenue  for  the  Sixth  Dis- 
trict of  California,  and  in  answer  to  plaintiff's  com- 
plaint herein  admits,  denies,  and  alleges: 

I. 

Admits  the  allegations  contained  in  paragraph  I 
of  the  complaint. 

11. 

Admits  the  allegations  contained  in  paragraph  II 
of  the  complaint. 

III. 

Answering  paragraph  III,  defendant  admits  the 
allegations  except  that  he  denies  that  the  amounts 
of  taxes  set  out  in  said  paragraph  constituted  plain- 
tiff's entire  tax  liability  for  1944. 
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IV. 

Admits  the  allegations  contained  in  paragraph  IV 
of  the  complaint. 

V. 

Answering  paragraph  V,  defendant  admits  said 
allegations  except  that  it  is  alleged  that  the  item  of 
$31,370.51  was  paid  on  July  14,  1947,  and  the  item 
of  $32,138.50  was  paid  on  September  26,  1947. 

VI. 

Answering  paragraph  VI,  defendant  admits  the 
filing  of  a  claim  for  refund  on  or  about  the  date 
alleged,  but  denies  the  correctness,  validity  and  legal 
effectiveness  of  each  and  every  allegation  therein, 
and  denies  that  the  allegations  set  forth  in  said 
claim  are  sufficient  to  constitute  a  legal  and  valid 
claim  for  refund. 

VII. 

Answering  paragraph  VII,  defendant  admits  that 
the  Commissioner  of  Internal  Revenue  has  not 
rendered  a  decision  on  said  claim  prior  to  the  insti- 
tution of  this  suit,  but  denies  the  remaining  allega- 
tions in  said  paragraph. 

VIII. 

Admits  the  allegations  contained  in  paragraph 
VIII  of  the  complaint. 
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IX. 

Denies  each  and  every  allegation  contained  in 
paragraph  IX  of  the  complaint. 

X. 

Denies  each  and  every  allegation  contained  in 
paragraph  X  thereof. 

XI. 

Admits  the  allegations  contained  in  paragraph  XI 
of  the  complaint. 

XII. 

Admits  the  allegations  contained  in  paragraph 
XII  thereof. 

XIII. 

Answering  paragraph  XIII,  defendant  admits 
that  plaintiff  filed  an  application  for  appointment 
of  a  guardian  for  his  minor  children,  as  alleged; 
that  he  was  appointed  guardian  and  that  his  bond 
was  fixed  in  the  amounts  as  alleged.  It  is  further 
admitted  that  the  court  entered  authorizations  as 
alleged  and  issued  letters  of  guardianship  to  this 
plaintiff  as  alleged.  The  remaining  allegations  in 
paragraph  XIII  are  denied. 

XIV. 

Answering  paragraph  XIV,  defendant  admits  the 
signing  of  the  articles  of  co-partnership  as  alleged, 
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but  denies  each  and  every  other  allegation  set  forth 
in  said  paragraph. 

XV. 

Answering  paragraph  XV,  defendant  alleges  that 
he  does  not  have  sufficient  knowledge  or  information 
upon  which  to  form  a  belief  as  to  the  truth  of  the 
allegations  therein  contained. 

XVI. 

Answering  paragraph  XVI,  defendant  alleges 
that  he  does  not  have  sufficient  knowledge  or  infor- 
mation upon  which  to  form  a  belief  as  to  the  truth 
of  the  allegations  therein  contained. 

XVII. 

Denies  eac  and  every  allegation  contained  in 
paragraph  XVIII  thereof. 

XVIII. 

Denies  each  and  every  allegation  contained  in 
paragraph  XVIII. 

XIX. 

In  answer  to  paragraph  XIX,  defendant  admits 
that  plaintiff  has  paid  the  amount  therein  alleged; 
that  no  part  of  said  amount  has  been  repaid  to  said 
l)laintiff;  and  that  plaintiff  is  the  owner  of  said 
claim.  Defendant  denies  all  of  the  other  allegations 
in  said  paragraph  contained. 
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XX. 

Denies  each  and  every  allegation  contained  in 
paragraph  XX  thereof. 

Wherefore,  defendant  having  fully  answered  the 
complaint  prays  that  the  complaint  be  dismissed 
with  costs,  and  for  all  just  and  proper  relief. 

JAMES  M.  CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

By  /s/  E.  H.  MITCHELL, 

Attorneys  for  Defendant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :  Filed  Feb.  8,  1949. 


[Title  of  District  Court  and  Causes.] 

No.  8605  B  and  No.  8604  B. 

STIPULATION  FOR  CONSOLIDATION 

The  above-entitled  parties,  through  their  common 
counsel,  Melvin  D.  Wilson,  Eeq.,  for  the  plaintiffs, 
and  James  M.  Carter,  United  States  Attorney,  E. 
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H.  Mitchell,  Assistant  United  States  Attorney, 
Eugene  Harjjole,  Special  Attorney,  Bureau  of  In- 
ternal Revenue,  for  the  defendant,  hereby  stipulate 
that  the  above-entitled  causes  may  be  tried  together 
and  the  evidence  introduced  in  one  case  may  be 
fully  considered  in  the  other  case,  and  that  there  be 
but  one  jury,  if  the  case  is  tried  before  a  jury. 

/s/  MELVIN  D.  WILSON, 

Counsel  for  Plamtiffs. 

JAMES  M.  CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

EUGENE  HARPOLE, 

Special  Attorney,   Bureau  of 
Internal  Revenue. 

By  /s/  E.  H.  MITCHELL, 

Counsel  for  Defendant. 

It  is  so  ordered.   February  26,  1949. 

/s/  C.  E.  BEAUMONT, 
Judge. 

[Endorsed] :  Filed  February  28,  1949. 
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[Title  of  District  Court  and  Causes.] 

APPELLANTS'  REQUESTED 
INSTRUCTIONS. 

No.  24. 

One  of  the  elements  that  you  may  consider  in  de- 
termining the  validity  of  this  partnership  is  the 
capital  that  was  put  into  the  business.  You  may 
consider  the  source  of  the  capital  of  the  partners 
and  the  fact  that  the  capital  of  the  children  was 
given  to  them  by  their  parents.  A  parent  can  make 
a  gift  of  property  to  his  children,  which  is  valid 
under  the  laws  of  California,  and  an  outright  gift 
carries  with  it  the  absolute  parting  with  the  control 
and  dominion  of  the  thing  that  is  given,  so  that  the 
donee  or  the  party  receiving  the  gift  is  absolutely 
free  of  his  own  will  to  do  whatever  the  donee  might 
desire  to  do  with  the  property.  You  may  consider 
whether  the  gifts  in  this  case  were  absolute  or  sub- 
ject to  some  condition  or  control  by  the  parents. 

The  fact  that  the  children's  share  of  the  partner- 
ship was  given  to  them  by  their  parents  would  not 
prevent  the  partnership  from  being  valid  for  income 
tax  purposes,  if  the  gift  were  complete  and  the  part- 
ners really  intended  to  form  a  genuine  partnership. 

Thomas  vs.  Feldman,  158  Fed.  (2d)  488. 
Armstrong  vs.  Commissioner,  143  Fed.   (2d) 
700. 

No.  A. 
It  is  the  law  that  the  donee  of  an  intra-family  gift 
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can  become  a  partner  for  Federal  income  tax  pur- 
poses through  investment  of  the  capital  in  the 
family  partnership. 

Commissioner    vs.    Culbertson,    69    Supreme 
Court,  1210. 

No.  C. 

You  are  instructed  that  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiffs  here 
gave  interests  in  the  business  assets  to  their  children, 
absolutely  and  unconditionally,  and  that  thereafter 
the  parents'  economic  situation  was  reduced  by  the 
capital  they  gave  the  children,  and  the  income  there- 
from, and  that  the  parents  intended  in  good  faith 
to  have  a  bona  fide  partnership  between  themselves 
and  the  children  for  the  operation  of  the  business, 
then  your  verdict  shall  be  for  the  plaintiffs. 

Commissioner    vs.    Culbertson,    69    Supreme 
Court,  1210. 

No.  L. 

The  fact  that  transfers  to  members  of  the  family 
group  may  be  mere  camouflage  does  not,  however, 
mean  that  they  invariably  are.  If  the  donee  of 
property  invests  it  in  the  family  partnership  and 
exercises  dominion  and  control  over  that  property — 
and  thi-ough  that  control  influences  the  conduct  of 
the  partnership  and  the  disposition  of  its  income — - 
he  may  well  be  a  true  partner.  Whether  he  is  free 
to,  and  does,  enjoy  the  fruits  of  the  ]iartnorship  is 
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strongly  indicative  of  the  reality  of  liis  participation 
in  the  enterprise. 

Commissioner   vs.    Culbertson,    69    Supreme 
Court,  1210. 

[Endorsed] :  Filed  April  10,  1950. 


[Title  of  District  Court  and  Causes.] 

DEFENDANT'S  REQUESTED 
INSTRUCTION. 

XXXI 

You  are  instructed  that  common  miderstanding 
and  experience  are  the  touchstones  for  the  interpre- 
tation of  the  revenue  laws.  The  dominant  purpose 
of  the  revenue  laws  is  the  taxation  of  income  to 
those  who  earn  or  otherwise  create  the  right  to  re- 
ceive it  and  enjoy  the  benefit  of  it  when  paid.  The 
one  who  earns  income  but  gives  the  right  to  receive 
that  income  to  a  favorite  child  has  enjoyed  the  bene- 
fit of  that  income  within  the  meaning  of  the  Internal 
Revenue  Laws. 

Helvering  v.  Horst  (1940)  311  U.S.  112; 
Section  22(a)  of  the  Internal  Revenue  Code. 

Respectfully  submitted, 
ERNEST  A.  TOLIN, 

United  States  Attorney. 
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E.  H.  MITCHELL  and 
EDWARD  R.  McHALE, 

Assistant  United  States 
Attorneys. 

EUGENE  HARPOLE  and 
JAMES  D.  PETTUS, 

Special  Attorneys,  Bureau  of 
Internal  Revenue. 

By  /s/  EUGENE  HARPOLE, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  April  10,  1950. 


[Title  of  District  Court  and  Causes.] 

VERDICT  OF  THE  JURY 

Nos.  8604-BH  and  8605-BH 

We,  the  Jury  in  the  above-entitled  causes,  find  in 
favor  of  the  Defendant,  Harry  C.  Westover,  Indi- 
vidually and  as  Collector  of  Internal  Revenue  for 
the  Sixth  District  of  California,  in  each  cause. 

Dated:  Los  Angeles,  California,  January  11, 
1950. 

/s/  E.  RICHARD  WEST, 

Foreman  of  the  Jury. 

[Endorsed]  :    Filed  Januaiy  11, 1950. 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  8605-BH 

ELGIN  R.  PARKER, 

Plaintiff, 

vs. 

HARRY  C.  WESTOVER,  Individually  and  as 
Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California, 

Defendants. 

JUDGMENT  ON  THE  VERDICT 

The  above-entitled  action  was  consolidated  for 
trial  with  the  case  of  "Flo  Parker,  Plaintiff,  vs. 
Harry  C.  Westover,  Individually  and  as  Collector 
of  Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia, Defendant,  No.  8604-BH,"  and  came  for 
trial  before  the  Court  sitting  with  a  jury  at  Los 
Angeles,  California,  on  January  10,  1950.  The 
Plaintiff  was  represented  by  his  counsel  Melvin  D. 
Wilson,  and  the  defendant  by  his  attorneys  Ernest 
A.  Tolin,  Laiited  States  Attorney  for  the  Southern 
District  of  California;  E.  H.  MitcheU  and  Edward 
R.  McHale,  Assistant  United  States  Attorneys  for 
said  District;  James  P.  Garland,  Special  Assistant 
to  the  Attorney  General,  and  Eugene  Harpole,  Spe- 
cial Attorney,  Bureau  of  Internal  Revenue.  A  jury 
of  twelve  was  selected  and  sworn  to  try  the  cause. 
Evidence  both  oral  and  documentary  was  introduced 
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and  the  cause  argued  by  counsel  for  the  respective 
parties;  the  jury  was  instructed  by  the  Court  as  to 
the  law  of  the  case ;  the  jury  thereupon  retired  and 
after  deliberation  returned  the  following  Verdict: 

"Verdict  of  the  Juiy 

"We,  the  Jury  in  the  above-entitled  causes,  find 
in  favor  of  the  Defendant,  Harry  C.  Westover,  In- 
dividually and  as  Collector  of  Internal  Revenue  for 
the  Sixth  District  of  California,  in  each  cause. 

"Dated:  Los  Angeles,  California,  January  11, 
1950. 

E.  RICHARD  WEST, 

Foreman  of  the  Jury. ' ' 

Now,  Therefore,  It  is  Hereby  Ordered,  Adjudged 
and  Decreed: 

That  the  defendant,  in  accordance  with  the  Ver- 
dict of  the  Jury,  have  and  is  hereby  given  judgment 
against  the  plaintiff,  Elgin  R.  Parker,  for  defend- 
ant's costs  in  this  action  to  be  taxed  by  the  Clerk 
in  the  sum  of  $20.00. 

Dated:  This  12  day  of  January,  1950. 

/s/  BEN  HARRISON, 

United  States  District  Judge. 

Approved  as  to  form : 

/s/  MEi;VIN  D.  WILSON, 

Attorney  for  Plaintiff. 

[Endorsed] :  Filed  and  entered  January  12,  1950. 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  8604-BH 
FLO  PARKER, 


Plaintiff, 


vs. 


HARRY  C.  WESTOVER,  Individually  and  as 
Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California, 

Defendant. 

JUDGMENT  ON  THE  VERDICT 

The  above-entitled  action  was  consolidated  for 
trial  with  the  case  of  "Elgin  R.  Parker,  Plaintiff, 
vs.  Harry  C.  Westover,  Individually  and  as  Col- 
lector of  Internal  Revenue  for  the  Sixth  District 
of  California,  Defendant,  No.  8605-BH,"  and  came 
for  trial  before  the  Court  sitting  with  a  jury  at  Los 
Angeles,  California,  on  January  10,  1950.  The 
Plaintiff  was  represented  by  her  counsel  Melvin  D. 
Wilson,  and  the  defendant  by  his  attorneys  Ernest 
A.  Tolin,  United  States  Attorney  for  the  Southern 
District  of  California;  E.  H.  Mitchell  and  Edward 
R.  McHale,  Assistant  United  States  Attorneys  for 
said  District;  James  P.  Garland,  Special  Assistant 
to  the  Attorney  General,  and  Eugene  Harpole,  Spe- 
cial Attorney,  Bureau  of  Internal  Revenue.  A  jury 
of  twelve  was  selected  and  sworn  to  try  the  cause. 
Evidence  both  oral  and  documentary  was  introduced 
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and  the  cause  argued  by  counsel  for  the  respective 
parties;  the  jury  was  instructed  by  the  Court  as  to 
the  law  of  the  case;  the  jury  thereupon  retired  and 
after  deliberation  returned  the  followmg  Verdict: 

"Verdict  of  the  Jury 

"We,  the  Jury  in  the  above-entitled  causes,  find 
in  favor  of  the  Defendant,  Harry  C.  Westover,  In- 
dividually and  as  Collector  of  Internal  Revenue  for 
the  Sixth  District  of  California,  in  each  cause. 

"Dated:  Los  Angeles,  California,  January  11, 
1950. 

E.  RICHARD  WEST, 

Foreman  of  the  Jury. ' ' 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

That  the  defendant,  in  accordance  with  the  Ver- 
dict of  the  Jury,  have  and  is  hereby  given  judg- 
ment against  the  plaintiff,  Flo  Parker,  for  defend- 
ant's costs  in  this  action  to  1)0  taxed  by  the  Clerk 
in  the  sum  of  $20.00. 

Dated :    This  12  day  of  January,  1950. 

/s/  BEN  HARRISON, 

United  States  District  Judge. 

Approved  as  to  form : 

/s/  MELVIN  D.  WILSON, 

Attorney  for  Plaintiff. 
[Endorsed]:  Filed  and  oiilci-cd  J.-niu.-iry  12,  1950. 
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United  States  District  Court,  Southern  District  of 
California,  Central  Division 

Melvin  D.  Wilson,  Esq., 
819  Title  Insurance  Bldg., 
Los  Angeles  13,  Calif. 

E.  H.  Mitchell,  Esq., 
(iOO  Federal  Bldg., 
Los  Angeles  12,  Calif. 

Re :     Parker  v.  Westover,  etc.  No.  8604-BH. 

and 
Parker  v.  Westover,  etc.  No.  8605-BH. 

NOTICE  BY  CLERK  OF  ENTRY  OF 
JUDOMENT 

You  are  hereby  notified  that  Judgments  have  been 
entered  this  day  in  the  above-entitled  cases  in  Judg- 
ment Book  No.  63,  pages  187  and  189  respectively. 

Dated:  Los  Angeles,  California,  January  12, 
1950. 

EDMUND  L.  SMITH, 

Clerk. 

By  /s/  C.  A.  SIMMONS, 
Deputy  Clerk. 
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[Title  of  District  Court  and  Causes.] 

No.  8604-BH  and  No.  8605-BH 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Elgin  R.  Parker  and 
Flo  Parker,  Plaintiffs,  above  named,  hereby  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgments  entered  in  these 
actions  on  January  12,  1950. 

MELVIN  S.  WILSON, 
Attorney  for  Appellants,  Elgin  R.  Parker  and  Flo 
Parker. 

[Endorsed]:     Filed   February  9,   1950. 


[Title  of  District  Court  and  Causes.] 

No.  8604-BH  and  No.  8605-BH 

CONDITIONS  OF  CASH  BOND 

State  of  California, 
County  of  Los  Angeles — ss. 

Melvin  D.  Wilson,  being  duly  sworn  deposes  and 
says : 

That  he  is  the  attorney  for  tlie  ])laintiffs,  Elgin 
R.  Parker  and  Flo  Parker  in  the  above-entitled 
matters. 

That  the  cash  bond  of  $250.00  deposited  herewith 
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is  the  property  of  the  plaintiffs,  Elgin  R.  Parker 
and  Flo  Parker. 

That  said  cash  bond  of  $250.00  is  deposited  here- 
with as  required  by  law  and  the  rules  of  the  Court, 
and  is  subject  to  the  provisions  of  the  Local  Rule 
8-C  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Di- 
vision. 

In  other  words,  if  the  plaintiffs  do  not,  in  this 
case,  pay  the  cost  on  appeal  as  provided  by  law, 
then  the  Court  or  the  Clerk  hereof,  may  in  accor- 
dance with  the  provisions  of  Local  Rule  8-C  pro- 
ceed against  the  plaintiffs  and  said  cash  bond  in 
accordance  with  their  obligations  and  may  award 
execution  thereon. 

On  the  other  hand,  if  the  plaintiffs  pay  the  cost 
of  the  appeal,  then  said  cash  bond  is  to  be  returned 
to  the  plaintilfs,  also  in  accordance  with  the  rules 
of  the  Court. 

/s/  MELVIN  D.  WILSON. 
Subscribed  and  sworn  to  before  me  this  9th  day 
of  February,  1950. 

[Seal] :        /s/  GRACE  M.  WHEELER, 
Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  July  15,  1952. 

The  above  cash  bond  has  been  examined  and  is 
recommended  for  approval  as  provided  in  Rule  8. 

/s/  MELVIN  D.  WILSON, 

Attorney  for  Plaintiffs. 

[Endorsed]:     Filed  February  9,  1950. 
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[Title  of  District  Court  and  Causes.] 

No.  8605-BH  Civil  aud  No.  8604-BH  Civil 

STATEMENT  OF  POINTS  RELIED  ON 

Now  comes  the  plaintiffs  in  the  above-entitled 
cases  and  file  the  following  Statement  of  Points  to 
Be  Relied  Upon  in  the  appeal  of  the  above-entitled 
causes  and  from  the  final  judgments  made  by  this 
Honorable  Court  on  the  11th  day  of  January,  1950. 

1.  The  Court  erred  in  failing  to  give  the  plain- 
tiffs' requested  instructions  Nos.  24,  A,  C,  L,  and 
l^laintiffs  took  excei)tion  thereto. 

2.  The  Court  erred  in  giving  defendant's  re- 
quested instruction,  No.  31,  over  the  objection  and 
exception  of  the  plaintiffs. 

3.  The  Court  erred  in  admitting,  over  plaintiffs' 
objection,  Memorandum  in  re  Incidence  of  Federal 
Tax  Liability  on  1944  Partnership  Income. 

4.  The  Court  erred  in  admitting,  over  plaintiffs' 
objection.  Application  for  Authority  to  Compromise 
Claims   (6  pages)    (Filed  August  27,  1946). 

5.  The  evidence  is  insufficient  to  justify  the  ver- 
dicts of  the  jury. 

Wherefore,  the  i)laintiffs  pray  that  said  Judg- 
ments on  the  verdicts  be  reversed,  and  that  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of   California,   Central    Division,   be   ordered 
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to  enter  a  decree  reversing  the  decisions  in  said 
causes. 

/s/  MELVIN  D.  WILSON, 

Attorney  for  Plaintiffs. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  March  28,  1950. 


[Title  of  District  Court  and  Causes.] 

No.  8605-BH  Civil  and  No.  8604-BH  Civil 

DESIGNATION  OF  PORTIONS  OF 
RECORD  ON  APPEAL 

To  the  Clerk  of  the  United  States  District  Court 
in  and  for  the  Southern  District  of  California, 
Central  Division: 

Please  issue  a  certified  Transcript  of  Record  in 
the  above-entitled  cases  on  appeal  to  the  Court 
of  Appeals  for  the  Ninth  Circuit,  consisting  of  the 
following : 

1.  Complaints. 

2.  Answers  to  Complaints. 

3.  Demands  for  Jury  Trials. 

4.  Stipulation  for  the  Consolidation  of  Cases 
for  Trial. 

5.  Statement  of  the  Evidence. 

6.  The  Judge's  Instructions  to  the  Jury. 
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7.  Plaintiff's  Requested  Instructions  Xos.  24, 
No.  A,  No.  C,  No.  L. 

8.  Defendant's  Requested  Instruction,  No.  31. 
9    Exceptions  to  the  Judge's  Instructions. 

10.  The  Verdicts  of  the  Jury. 

11.  The  Judgments  Ai3i)ealed  From. 

12.  Notice  by  Clerk  of  Entry  of  Judgments. 

13.  Notices  of  Apj^eal  with  dates  of  filing. 

14.  The  Designation  as  to  Matters  to  be  included 
in  the  record. 

15.  Designation  of  Points  on  which  Appellants 
Intend  to  Rely. 

16.  Cost  Bond. 

Dated  this  27th  day  of  March,  1950. 

/s/  MELYIN  D.  WILSON, 

Attorney   for  Apj^ellants. 

To  Ernest  A.  Tolin,  United  States  Attorney ;  E.  H. 
Mitchell  and  Eugene  Harpole,  Special  Attor- 
neys, Bureau  of  Internal  Revenue ;  James  Gar- 
land, Special  Assistant  to  the  Attorney  Gen- 
eral : 

Please  take  notice  that  the  foregoing  Designa- 
tion of  Portions  of  Record  on  Appeal  is  being  filed 
forthwith  in  the  above-entitled  case. 

/s/  MELVIN  D.  WILSON, 

Counsel  for  Appellants. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  March  28,  1950. 
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[Title  of  District  Court  and  Causes.] 

No.  8604-BH  and  No.  8605-BH 

DEFENDANT  -  APPELLEE 'S  DESIGNATION 
OF  ADDITIONAL  PORTIONS  OF  REC- 
ORD ON  APPEAL 

Defendant-Appellee  requests  that  the  following 
additional  portions  of  the  trial  evidence  in  above 
cases  be  incorporated  in  the  record  on  appeal, 
to  wit: 

1.  The  reporter's  transcript  of  proceedings  of 
January  10  and  January  11,  1950. 

2.  Defendant's  Exhibits  A,  B,  C  and  D. 

Dated  April  6,  1950. 

ERNEST  A.  TOLIN, 

United  States  Attorney. 

E.  H.  MITCHELL  and 
EDWARD  R.  McHALE, 

Assistant  United  States 
Attorneys. 

EUGENE  HARPOLE, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

By  /s/  E.  H.  MITCHELL, 

Attorneys  for  Defendant- 
Appellee. 

[Endorsed] :     Filed  April  6,  1950. 
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[Title  of  District  Court  and  Causes.] 

No.  8605-BH  Civil  and  No.  8604-BH  Civil 

STATEMENT  OF  EVIDENCE 

Condensation  of  the  Oral  Testimony  Given 
at  the  Trial 

ELGIN  R.  PARKER 

called  as  a  witness  on  behalf  of  the  plaintiffs  being 
first  duly  sworn  testified  as  follows: 

Direct  Examination 

My  name  is  Elgin  R.  Parker.  I  am  one  of  the 
plaintiffs  in  this  case. 

I  graduated  from  grammar  school  in  Los  An- 
geles. I  started  to  work  when  I  was  13.  I  went 
into  business  for  myself  when  I  was  16  and  I  have 
been  in  business  for  myself  ever  since.  I  have 
worked  for  corporations  on  and  off.  I  have  been 
in  partnerships.  In  1936  I  went  into  bankruptcy. 
This  was  due  mostly  to  real  estate  investments,  fore- 
closures and  deficiency  judgments. 

At  the  time  I  went  into  bankruptcy  I  was  work- 
ing for  a  water  heating  concern.  I  kejit  on  working 
for  them.  I  saved  my  salary  and  received  a  gift 
from  my  brother-in-law  and  sister  and  these  helped 
me  to  make  some  investments  from  all  of  which 
I  went  into  business  for  myself. 

My  children's  names  and  birth  dates  are  as  fol- 
lows:    Dian,  1920;  Patricia,  1932;  Rowland,  1937; 
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(Testimony  of  Elgin  R.  Parker.) 

Arthur,   1940,   and  I  have  another   daughter  who 

was  born  in  1945. 

My  wife  has  never  worked  in  or  for  any  com- 
pany that  I  have  been  associated  with,  nor  has  she 
worked  outside  of  our  home  or  business. 

In  1942  I  entered  into  a  written  partnership 
agreement  with  my  wife  in  which  our  interests  were 
equaL  I  took  a  salary  of  $12,000.00  a  year  from 
that  firm.  My  wife  did  not  w^ork  in  that  partner- 
ship nor  did  she  sign  checks  for  the  i^artnership. 
That  firm  was  dissolved  in  November  of  1943. 

I  made  a  gift  to  each  of  my  four  children  who 
were  living  on  October  31,  1943,  of  a  sixth  and  a 
quarter  per  cent  (614%)  interest  in  the  assets  that 
were  being  used  in  the  business  operated  on  that 
date  by  my  wife  and  myself  in  partnership.  My 
wife  made  a  similar  gift  to  each  of  the  four  chil- 
dren. Our  purpose  in  making  these  gifts  w^as  to 
try  to  tie  the  children  into  the  business  for  the 
purpose  of  interesting  them  in  the  business  and 
keeping  the  family  together.  We  had  business  re- 
verses before  and  we  wanted  them  to  have  some 
assets  of  their  own. 

After  making  the  gifts,  I  applied  to  the  Superior 
Court  of  the  County  in  which  we  were  living  for  ap- 
pointment as  guardian  of  the  properties  of  my  chil- 
dren so  that  the  children  would  have  some  one  to 
look  after  the  assets  under  the  supervision  of  the 
Court. 

The  Surety  Company  whom  I  approached  to  go 
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(Testimony  of  Elgin  R.  Parker.) 
on  the  Guardian  Bond  required  that  I  get  orders 
from  the  Court  to  invest  the  children's  property 
in  a  business  and  to  enter  into  a  written  partner- 
ship agreement  with  the  other  o\\Tiers  of  the  busi- 
ness and  retain  some  of  the  earnings  in  the  busi- 
ness. 

The  gifts  my  wife  and  I  made  to  the  children 
were  irrevocable  and  imconditional.  We  asked  the 
Court's  api)roval  to  keep  the  children's  assets  in 
the  business  and  partnership  but  the  Court  could 
have  done  as  it  pleased  with  it. 

When  the  partnership  was  dissolved  I  published 
a  notice  of  dissolution  in  the  i^aper. 

Neither  my  wife  nor  I  filed  claims  for  refund 
for  the  gift  tax. 

Since  October,  1943,  I  have  supported  my  chil- 
dren out  of  the  assets  and  income  belonging  to  my- 
self and  wife. 

The  guardianships  have  not  sold  any  property 
to  me  as  an  individual  nor  have  the  guardianshii^s 
suffered  any  losses.  The  guardianships  have  ex- 
pended money  for  income  taxes  and  premium  on 
bonds,  and  attorneys'  fees. 

The  summary  of  capital  accounts  of  the  partner- 
shi])  taken  from  the  books  of  the  partnership  for 
tlie  period  November  1,  1943,  to  October  31,  1948, 
shows  the  children's  share  of  the  capital  and  income 
of  the  business  during  that  period  and  the  disburse- 
ments charged  against  their  shares.  The  withdraw- 
als shown  were  paid  out  in  cash. 
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(Testimony  of  Elgin  R.  Parker.) 

When  the  partnership  was  dissolved  and  termi- 
nated on  October  31,  1943,  the  assets  were  distrib- 
uted and  each  of  the  four  guardianships  received 
assets  which  cost  $84,589.91.  In  addition  each  guar- 
dianship received  $3750.00  in  Government  bonds. 

The  income  of  the  partnership  for  1944,  after 
paying  my  salary  of  $12,000.00,  was  approximately 
$252,000.00.  My  wife  and  I  were  entitled  to  fifty 
per  cent  or  $126,000.00  plus  our  $12,000.00  salary 
making  our  total  share  of  the  income  $138,000.00. 
After  the  Commissioner  of  Internal  Revenue  dis- 
regarded the  children  as  partners,  he  wanted  a 
total  tax  from  my  wife  and  myself  of  $193,00.00. 
This  was  $55,000.00  more  than  my  wife  and  myself 
had  a  right  to  receive  from  the  partnership  for 
1944.  The  children's  share  of  the  partnership  in- 
come for  that  year  was  $126,000.00  and  under  the 
Commissioner's  contention  that  would  be  free  from 
income  tax. 

As  a  result  of  the  above  situation,  I  filed  an  ap- 
plication to  the  Superior  Court  to  adjust  the  taxes 
or  to  adjust  the  partnership  income.  The  Court 
made  an  order  for  authority  to  compromise  claims 
which  is  admitted  in  this  case  as  Exhibit  No.  16. 

When  we  made  the  gifts  and  formed  the  partner- 
ship, we  thought  the  children  would  be  taxable  on 
their  share  of  the  partnership  income  and,  of 
course,  they  would  keep  the  balance  of  the  income 
after  taxes.  When  the  Commissioner  ruled  that 
the  children  were  not  taxable  and  gave  them  re- 
funds, my  wife  and  I  thought  that  we  ought  to  be 
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(Testimony  of  Elgin  R.  Parker.) 
l")ermitted  to  get  the  refunds  to  help  us  pay  our 
additional  taxes  and  that  was  the  basis  of  our  peti- 
tion to  the  Superior  Court. 

The  factors  that  contributed  toward  the  produc- 
tion of  the  income  of  the  Southern  Heater  Com- 
pany for  the  year  ending  October  31,  were  the 
l)lant,  capital  and  a  going  organization  and  the 
ability  or  good  luck  in  getting  allocation  of  mate- 
rials to  manufacture  water  heaters  and,  of  course, 
labor  and  management. 

On  October  31,  1943,  our  business  was  being  run 
on  a  three  months  basis.  When  an  allocation  for 
material  was  received,  I  could  set  up  a  program 
for  three  months.  Beyond  that  I  couldn't  figure 
anything.  It  made  it  uncertain  as  to  whether  we 
could  stay  in  the  water  heater  manufacturing  busi- 
ness as  water  heaters  weren't  considered  essential 
and  we  might  not  get  further  allocations  of  mate- 
rial. Under  these  facts  I  did  not  know  whether 
we  would  make  a  profit  or  not. 

The  salary  of  $12,000.00  per  year  for  my  services 
fixed  in  the  partnership  agreement  dated  November 
1,  1943,  was  arrived  at  after  checking  with  A\irious 
officials  of  different  companies  on  what  they  were 
I'eceiving  for  like  work  and  taking  into  considera- 
tion the  fact  that  I  was  getting  $12,000.00  a  year 
from  the  previous  partnershij)  with  my  wife;  the 
fact  that  I  have  never  received  a  salaiy  in  excess 
of  that  from  any  employer.  Furthermore,  this 
salary  of  $12,000.00  per  year  was  about  twice  as 
much  as  I  paid  any  of  the  other  executives  of  the 
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(Testimony  of  Elgin  R.  Parker.) 
comi)any.  Also  I  checked  with  our  auditor  who 
liad  access  to  other  concerns  and  he  thought  that 
$12,000.00  would  be  a  reasonable  salary  for  my 
services.  I  thought  it  would  be  a  reasonable  salary 
and  still  think  so  and  I  intended  to  take  a  full  and 
adequate  salary  for  my  services  rendered  to  the 
partnership. 

I  intended  to  enter  into  a  bona  fide  genuine  part- 
nershi})  between  my  wife  and  children  when  I  made 
the  gifts  to  the  children  and  entered  into  the  part- 
nership with  them  and  my  wife.  I  intended  in 
good  faith  to  conduct  the  business  of  Southern 
Heater  Company  in  partnership  wdth  my  wife  and 
children. 

After  the  partnership  was  formed  and  I  was  ap- 
pointed guardian  by  the  Court,  I  continued  to  di- 
rect the  business  as  a  practical  matter,  but  in  fact 
I  applied  to  the  Court  for  instruction  whenever  any 
step  involved  considerable  hazard  or  considerable 
money.  For  instance,  I  went  to  the  Court  for  in- 
structions and  approval  when  I  wanted  to  put  some 
of  the  partnership  assets  into  corporations  and  ob- 
tained the  Court's  approval  therefor. 

After  my  wife  and  I  gave  a  half  interest  in  the 
assets  and  business  to  our  children,  the  income  of 
my  wife  and  myself  was  cut  in  half  and,  of  course, 
our  ownership  in  the  assets  was  cut  in  half.  Our 
living  expenses  went  on  as  before  except  that  my 
wife  and  I  paid  for  them  out  of  our  half  of  the 
income. 
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Cross-Examination 

Questions  by  Mr.  James  P.  Garland,  Special  As- 
sistant to  the  Attorney  General. 

The  books  and  records  of  the  partnershiiD  are  in 
Court. 

The  net  income  of  our  business  prior  to  forming 
the  partnership  with  the  children  on  November  1, 
1943,  was  approximately  as  follows:  1940,  $22,- 
500.00;  1941,  $60,000.00;  1942,  $93,000.00;  for  the 
period  from  January  1,  1943,  to  October  31,  1943, 
approximately  $140,160.00. 

The  partnershij)  returns  for  the  partnership 
formed  on  November  1,  1943,  with  my  wife  and 
children  shows  net  income  as  follows:  1944,  $260,- 
576.89;  1945,  $231,137.16;  1946,  $306,050.28. 

The  income  tax  returns  covering  these  busmesses 
was  prepared  by  Meyer  Pritkin  &  Company. 

While  the  income  from  the  business  owned  by 
my  wife  and  myself  increased  and  the  income  taxes 
thereon  increased,  I  did  not  become  concerned  about 
it.  My  tax  auditor  did  not  suggest  that  I  arrange 
a  family  partnership  to  divide  the  income  for  in- 
come tax  purposes.  I  wanted  to  make  the  gifts  to 
the  children  and  set  up  a  separate  estate  for  them. 
I  had  been  thinking  about  it  for  a  long  time  but 
I  had  put  it  oif.  I  know  that  any  business  is  hazar- 
dous but  I  wanted  to  set  up  an  interest  for  the  chil- 
dren, to  have  some  impartial  observer  pass  on  it, 
and  hope  that  they  would  have  something,  regard- 
less of  what  eventually  hap]HMuxl  to  the  ])usiness 
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itself.  I  hoped  that  the  business  would  earn  and 
the  children  could  withdraw  some  of  the  earnings 
and  would  have  those  separate  and  apart  even 
though  the  business  might  fail  and  they  would  lose 
the  rest  of  the  assets. 

There  were  no  withdrawals  by  the  children  or 
the  guardianship  from  the  partnership  in  1944, 
except  for  income  taxes.  There  were  withdrawals 
for  each  guardianship  in  1945  of  $3750.00  which 
were  j)ut  into  Government  bonds. 

I  realize  that  my  wife  and  I  are  each  suing  the 
Federal  Government  for  approximately  $50,000.00 
for  1944  and  approximately  the  same  amounts  will 
be  involved  for  1945  and  1946. 

I  realize  that  the  business  had  substantial  income 
for  1942  and  that  the  incom.e  tax  on  that  income 
was  also  substantial.  When  we  made  the  gifts  to 
the  children  we  hoped  that  we  would  not  have  to 
go  out  of  business.  We  hoped  that  the  children 
w^ould  be  permitted  to  become  partners  and  that 
the  business  would  continue  to  earn.  We  hoped 
that  it  would  have  a  profit  thereafter.  Our  pur- 
pose in  making  the  gifts  and  forming  a  partner- 
ship w^as  to  give  security  to  our  children  regardless 
of  our  own  fortune. 

My  tax  counsel  did  not  advise  me  to  arrange  this 
family  patnership.  He  said  that  if  a  family  part- 
nership was  set  up  and  done  legally,  aU  the  part- 
ners would  pay  the  tax  on  their  own  income.  I 
talked  to   him   about  this  before   the   partnership 
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was  arranged.  He  said  there  was  a  possibility  of 
saving  income  taxes.  I  talked  to  him  for  the  first 
time  after  I  had  decided  to  make  the  gifts  and 
form  the  family  partnership.  I  wanted  my  chil- 
dren in  the  business  with  me  regardless  of  their 
age.  My  children  did  not  have  any  outside  capital. 
We  intended  to  give  them  the  capital  so  they  could 
get  into  the  business.  They  did  not  have  any  out- 
side assets  which  could  be  put  into  use  by  the  part- 
nership for  the  purpose  of  credit.  My  young  chil- 
dren did  not  contribute  any  service.  These  factors 
were  true  with  respect  to  all  my  children  at  that 
time. 

Eventually  the  partnership  was  dissolved  and  the 
assets  distributed  and  each  partner  or  guardianship 
received  assets  which  cost  approximately  $84,000.00, 
plus  the  $3,750.00  bonds  each  guardianship  already 
owned. 

My  wife  and  I  have  filed  claims  against  the  guar- 
dianship estates  to  be  allowed  a  credit  of  $111,151.89 
against  the  guardianship  estates  on  account  of  1944 
income  taxes.  The  Commissioner  of  Internal  Reve- 
nue made  refunds  to  the  four  children  for  1944 
of  approximately  $55,000.00.  By  approval  of  the 
Probate  Court  my  wife  and  I  used  those  refunds 
to  help  i)ay  our  deficiencies  for  1944.  We  have 
asked  the  Superior  Court,  in  the  event  we  lose  this 
income  tax  case,  to  reallocate  the  income  between 
the  children  and  ourselves  to  us  to  distribute  the 
income  tax  burden  in  proportion  to  the  distribu- 
tion of  the  income. 
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The  Superior  Court  would  not  grant  the  request 
but  did  hold  it  in  abeyance. 

Mr.  Garland :  May  I  now  oft'er  it  in  e"vddence,  the 
certification  of  some  twenty-eight  documents  listed 
on  the  first  page,  being  authenticated,  and  is  sub- 
stantially the  entire  file,  as  I  understand,  at  least 
part  of  the  file  of  the  guardianship  estates.  I  will 
introduce  all  these  papers. 

The  Court:     Any  objection? 

Mr.  Wilson:  I  object  to  the  one  that  he  has 
been  discussing,  because  it  has  a  statement  by  Mr. 
Parker  as  to  the  status  of  the  law  on  family  part- 
nerships, which  is  a  matter  of  opinion  and  could 
not  be  taken  as  an  admission  of  any  kind  by  him. 
And  also  the  same  objection  is  made  to  the  memo- 
randum signed  by  myself.  It  states  matters  of 
opinion. 

Mr.  Garland:     I  have  made  my  offer. 

Mr.  Wilson :  To  the  rest  of  them  I  have  no  ob- 
jection. 

The  Court:     They  will  be  introduced. 

The  Clerk:     Defendant's  Exhibit  A  in  evidence. 

(The  documents  referred  to  were  marked 
Defendant's  Exhibit  A  and  were  received  in 
evidence.) 

The  Memorandum  iii  re  Incidence  of  Federal  In- 
come Taxation  on  Partnership  Income  signed  by 
Melvin  D.  Wilson  does  not  bear  my  signature.  I 
authorized  him  to  file  papers  on  my  behalf  in  the 
guardianship  matter. 
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Mr.  Garland :  This  memorandum  is  on  page  2  of 
the  Memorandmn  in  re  Incidence  of  Federal  In- 
come Tax  Liability  on  1944  partnership  income: 
''The  father  received  a  salary  of  but  $12,000.00, 
whereas  his  services  were  worth  at  least  $52,000.00 
per  year.  If  a  fair  and  full  salary  of  $52,000.00 
per  year  had  been  paid  the  father,  a  result  more 
comparable  to  that  shown  in  situation  C  would 
have  obtained. 

"The  parents  furnished  all  of  the  capital,  do  all 
the  work  and  support  the  children,  so  should  be 
taken  care  of  first." 

In  the  Application  for  Instructions  on  Invest- 
ments of  Funds  of  the  Ward  which  I  signed  under 
oath,  I  w^as  referring  to  the  income  taxes  of  my- 
self and  wife  when  I  said: 

"It  is  to  the  best  interests  of  the  said  guardian- 
ship estate,  from  the  standpoint  of  participating 
in  the  earnings  of  a  going  business,  and  from  the 
standpoint  of  income  and  estate  taxes,  that  a  guar- 
dian enter  into  a  partnership  agreement  and  con- 
tinue to  own  an  interest  in  the  Southern  Heater 
Heater  Company." 

As  guardian,  I  signed  the  acceptance  of  proposed 
over-assessment,  wherein  the  Connnissioner  granted 
over-assessments  to  each  of  my  four  children  for 
1944.  I  signed  these  April  30,  1947,  and  used  the 
refunds  amounting  to  approximately  $13,986.09 
apiece  from  each  of  my  children  to  help  my  wife 
and  myself  pay  our  additional  taxes  for  1944.  We 
did  this  with  the  Court's  approval. 
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When  we  made  the  gifts  to  our  children,  we 
hoped  that  the  business  would  not  have  to  be  liqui- 
dated but  with  the  gifts  to  the  children,  the  control 
of  the  business  i)assed  from  us  to  the  Probate 
Court.  Such  a  liquidation  would  have  resulted  in 
a  loss  to  us,  the  children  and  everybody.  We 
wanted  them  to  have  an  interest  in  a  going  busi- 
ness. 

A  girl  child  was  born  to  my  wife  and  myself  in 
1945,  two  years  after  the  partnership  was  formed. 
At  the  time  of  the  birth  of  that  child  my  wife 
and  I  had  a  fifty  per  cent  interest  in  the  business 
We  did  not  give  her  an  interest  in  the  business 
because  of  this  tax  litigation  but  w^e  prepared  an 
interest  for  her  in  our  wills. 

Redirect  Examination 

When  we  formed  the  partnership  with  the  chil- 
dren, we  expected  to  distribute  earnings  as  fast 
as  w^e  could.  The  business  grew  so  fast  that  it 
took  all  of  its  capital  to  carry  it  on  and,  there- 
fore, w^e  could  not  make  greater  distributions. 

Before  talking  with  anyone,  my  wife  and  I  de- 
cided we  wanted  a  partnership.  We  asked  our 
auditor  what  he  knew  about  the  details  of  it.  He 
advised  us  to  take  it  up  wdth  counsel,  which  we 
did.  Counsel  told  us  that  if  properly  drawn,  he 
thought  such  a  partnership  would  stand  on  its  owm 
feet  if  we  would  make  irrevocable  gifts  so  we 
couldn't  get  them  back  and  that  the  children  would 
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have  an  interest  in  the  assets  we  gave  them.    We 
had  made  up  our  minds  to  make  the  gifts  to  the 
children  and  form  the  family  partnership  before 
we  consulted  our  C.P.A.  or  tax  counsel. 

After  discussion  with  the  accountant  and  the 
counsel,  we  went  ahead  with  the  original  plan  of 
making  the  gifts  and  forming  the  family  j^artner- 
ship. 

I  never  told  my  counsel  that  my  services  were 
worth  $52,000.00  a  year.  I  thought  it  was  very 
complimentary.  I  did  not  see  that  memorandum 
before  he  filed  it.  I  do  not  believe  my  services  w^ere 
worth  $52,000.00  in  the  year  1944. 

Recross-Examination 

My  wife  and  I  made  up  our  minds  to  make  the 
gifts  and  set  up  a  family  partnership  before  we 
talked  to  our  tax  counsel  or  auditor  about  the  tax 
consequences  of  this  transaction.  The  conversation 
with  our  auditor  and  counsel  was  before  the  gifts 
were  made  and  before  the  partnership  agreement 
was  entered  into. 

After  my  attorney  filed  the  Memorandum  in  re 
Incidence  of  Federal  Income  Taxation  on  Partner- 
shi})  Income  for  1944,  he  sent  mo  a  copy  later.  I 
did  not  go  to  the  State  Court  and  disaffirm  that. 

Redirect  Examination 

Before  we  consulted  our  accountant  or  attorney, 
I  realized  that  the  gift  and  partnership  should  save 
family  income  taxes. 
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ELEANOR  FLO  PARKER 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiffs, being  first  duly  sworn  was  examined  and  testi- 
fied as  follows: 

My  name  is  Eleanor  Flo  Parker.  I  am  one  of 
the  plaintiffs  in  this  case. 

My  husband,  Elgin  R.  Parker,  suggested  to  me 
that  we  make  gifts  to  the  children;  that  we  would 
probably  have  to  form  a  partnership. 

We  felt  that  we  would  like  security  for  the  chil- 
dren and  wanted  them  as  partners  in  the  business 
and  wanted  to  build  up  an  estate  for  them  and  per- 
haps tie  them  into  the  business  as  we  w^anted  them 
to  carry  it  on. 

I  did  not  realize  that  this  gift,  this  arrangement, 
might  save  income  taxes.  That  was  not  brought  up 
in  my  discussion  with  my  husband.  I  did  not  seek 
counsel  before  we  made  up  our  minds  to  make  the 
gifts  and  form  the  partnership. 

I  have  never  performed  any  services  for  the  part- 
nership that  was  formed  in  November,  1943.  I 
have  never  signed  checks  for  the  partnership.  I 
never  performed  any  services  for  the  previous  part- 
nership between  my  husband  and  myself.  I  never 
signed  any  checks  for  that  partnership.  I  have 
never  brought  any  money  into  the  family  or  into 
this  business  that  came  from  gifts  or  inheritance. 
I  have  never  worked  outside  of  the  family  or  earned 
any  money  since  I  have  been  married.  I  did  not 
have  any  money  or  property  when  I  w^as  married. 

The  Government  has  recognized  me  as  a  partner 
in  this  partnership. 
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Cross-Examination 

The  income  from  the  business  was  community 
income  from  comnumity  property  and  was  divisible 
between  my  husband  and  myself  for  income  tax 
purposes. 

My  husband  and  myself  paid  substantial  income 
taxes  for  1942  and  for  1943.  My  husband  drew  the 
checks  in  payment  of  these  taxes  and  took  care  of 
the  business.  I  presume  I  knew  that  the  taxes  were 
substantial  in  amount. 

I  had  not  given  any  thought  to  the  possibility 
that  to  divide  the  income  between  my  husband  and 
myself  and  the  four  children  would  reduce  the 
amount  of  tax  each  of  us  would  have  to  pay. 

I  never  suggested  or  insisted  that  any  of  the 
children's  distributable  shares  of  the  income  for 
1943,  1944,  1945  or  1946  should  be  distributed  and 
put  in  their  guardianship  accounts.  Part  of  the 
income  was  distributed  and  invested  in  Govermiient 
Bonds  for  the  children,  $3,750.00  each. 

I  was  busy  at  home  and  my  husband  took  care 
of  the  business.  I  signed  whatever  papers  he  had 
prepared  for  me  to  sign. 

I  did  have  a  half  interest  in  the  business  and 
I  gave  an  interest  to  the  cliildren  and  I  did  not 
know  that  I  would  save  income  taxes  bv  doinjr  it. 
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CAPITOLA  FIERKE 

called  as  a  witness  by  and  on  behalf  of  the  plaintiffs 
being  first  duly  sworn  was  examined  and  testified  as 
follows : 

My  name  is  Capitola  Fierke.  I  was  Office  Man- 
ager for  the  Southern  Heater  Company.  I  have 
been  associated  with  Mr.  Parker  since  1936  in  his 
various  enterprises  and  in  1944  was  Office  Manager 
for  the  Southern  Heater  Company,  the  partner- 
ship that  is  in  controversy. 

I  had  charge  of  the  books  of  the  partnership.  A 
new  set  of  books  was  set  vq)  for  it.  The  capital 
interests  and  the  income  of  each  partner  was  cred- 
ited to  their  accounts  on  the  books.  All  the  account- 
ing for  the  partnership  was  under  my  charge. 

Mr.  Parker  and  the  auditors  told  me  that  the 
children  had  become  partners  at  the  time  we  set  up 
the  books  for  the  new  partnership. 

Mrs.  Parker  may  have  talked  to  me  a  little  bit 
about  it  later  on.  Mrs.  Parker  is  not  very  active  in 
the  business. 

MEYER  PRITKIN 

called  as  a  witness  by  and  on  behalf  of  the  plaintiffs 
being  first  duly  sworn  was  examined  and  testified 
as  follows: 

My  name  is  Meyer  Pritkin.  I  am  a  Certified 
Public  Accountant  authorized  to  practice  as  such 
imder  the  laws  of  California. 

I  have  laiown  Elgin  R.  Parker  for  approximately 
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18  or  20  years.    I  have  done  work  for  him  through- 
out that  period  of  time.    I  was  the  outside  auditor 
or  C.P.A.   for  the  partnership  consisting   of  Mr. 
and  Mrs.  Parker  in  the  year  1943. 

Mr.  Parker  spoke  to  me  about  giving  to  his  chil- 
dren interests  in  the  business  and  bringing  them 
in  as  partners.  I  discussed  this  with  liim  on  one 
of  my  visits  to  his  office  and  asked  him  the  reason 
for  wanting  to  do  this.  Among  other  things,  he 
mentioned  the  fact  that  he  felt  that  having  gone 
beyond  the  period  where  he  had  financial  reverses 
and  that  the  business  had  reached  a  point  of  ma- 
turity so  far  as  capital  was  concerned,  he  felt  he 
would  like  to  set  up  something  for  the  children  in 
the  way  of  building  a  future  interest  for  them  and 
developing  a  future  interest  in  the  business  and  it 
was  by  way  of  them  participating  at  a  later  date. 

I  sensed  that  the  procedures  to  carry  this  out 
would  be  technical  and  that  he  should  consult  legal 
counsel  in  order  that  the  matter  would  be  handled 
in  a  proper  manner. 

I  suggested  to  liim  that  a  gift  to  the  children  in 
the  formation  of  a  partnership  with  them  as  part- 
ners would  reduce  the  family  income  taxes.  I  told 
him  that  the  gifts  would  be  irrevocable  and  the 
cliildren  would  own  the  assets  but  the  parents  might 
still  be  taxable  on  the  children's  income  and  that 
w^ould  present  some  complications.  Therefore,  I 
advised  him  to  consult  an  attorney. 

Mr.  Parker  asked  me  for  my  opinion  as  to  what 
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would  constitute  a  reasonable  salary  for  the  services 
he  was  expected  to  render  to  this  new  partnership. 
I  recalled  that  I  had  advised  him  the  year  before 
that  a  reasonable  salary  for  the  services  to  the  part- 
nership between  himself  and  his  wife  would  be 
$12,000.00  a  year  and  the  prior  partnership  was 
paying  that  amount.  I  thought  that  conditions  had 
not  changed  much  so  far  as  relating  to  his  services 
in  the  intervening  year's  time,  so  I  suggested  the 
same  salary  of  $12,000.00  per  year.  I  have  had  a 
lot  of  experience  in  tax  matters. 

Cross-Examination 

Mr.  Parker  did  not  mention  tax  savings  to  me  in 
connection  with  the  gifts  to  the  children  and  form- 
ing a  partnership.  I  suggested  it  to  him  after  he 
had  told  me  of  his  plan  to  make  the  gifts  and  form 
the  partnership.  That  of  course  was  before  the 
partnership  was  formed. 

I  was  on  a  retainer  with  his  company  for  account- 
ing, auditing,  preparation  of  tax  returns,  etc.  I 
have  been  doing  that  type  of  work  for  him  for  15 
years  or  more.  The  giving  of  tax  advice  in  a  gen- 
eral way  is  part  of  the  responsibilties  of  an  ac- 
countant and  plans  for  minimizing  taxes  to  a 
degree,  not  attempting  to  borrow  litigation,  is  also 
part  of  this  work. 

I  advised  Mr.  Parker  about  the  tax  consequences 
and  the  organizational  complications  of  the  entire 
set-up. 
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I  did  not  talk  to  Mr.  Wilson  about  the  figure, 
$52,000.00,  as  a  value  of  Mr.  Parker's  ser\dces  for 
1944.    I  do  not  know  where  he  got  that  figure. 

Re-Direct  Examination 

Prior  to  the  time  that  Mr.  Parker  had  told  me 
he  wanted  to  make  a  gift  to  the  children,  I  had 
never  suggested  to  him  that  such  a  procedure  would 
save  income  taxes. 

Re-Cross-Examination 

I  did  discuss  with  Mr.  Parker's  counsel  the 
matter  of  the  filing  of  the  petition  with  the  Probate 
Court  with  a  Claim  for  Tax  Adjustment  in  the 
guardianship  proceedings.  I  do  not  recall  if  I  pre- 
pared any  of  the  papers  that  went  into  that  i^ro- 
ceeding. 

J.  CURTIS  ENGLE 

called  as  a  witness  by  and  on  behalf  of  the  defen- 
dant being  first  duly  sworn  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 

My  name  is  J.  Curtis  Engle.  1  am  an  Internal 
Revenue  Agent.  I  have  been  such  for  16  years.  At 
the  present  time  I  am  stationed  in  Phoenix,  Ari- 
zona.   I  work  out  of  the  Los  Angeles  office  however. 

I  examined  the  returns  of  Elgin  R.  Parker  and 
Flo  Parker  and  children  for  the  year  1944.    I  exam- 
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iued  the  individual  returns  and  the  jDartnership 
returns.  I  noticed  that  the  partnership  returns 
showed  newly  admitted  partners  so  I  inquired  as 
to  the  capital  and  services  they  performed  and  I 
found  that  the  new  partnership  atforded  no  neces- 
sary business  purpose  and  I  therefore  recommended 
that  it  be  denied  for  income  tax  purposes  and  that 
the  income  be  taxed  to  the  two  origmal  partners, 
Elgin  R.  Parker  and  Flo  Parker.  I  recommended 
that  refunds  be  made  to  the  children. 

CHESTER  F.  PERRY 

called  as  a  witness  by  and  on  behalf  of  the  defendant 
being  tirst  duly  sworn  was  examined  and  testified  as 
follows : 

My  name  is  Chester  F.  Perry.  I  have  been  in 
the  Government  service  since  April  of  1946.  I 
investigated  the  income  tax  returns  of  Mr.  and  Mrs. 
Elgin  R.  Parker  and  their  children  for  the  years 
subsequent  to  1944.  I  investigated  the  returns  about 
in  the  same  manner  as  had  been  done  for  the  pre- 
vious year,  and  included  the  children's  income  in 
the  returns  of  the  parents.  I  have  made  computa- 
tions showing  the  tax  consequences  for  the  years 
1945  and  1946. 
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ROY  E.  KELLY 

called  as  a  witness  by  and  on  behalf  of  the  de- 
fendant being  first  duly  sworn  was  examined  and 
testified  as  follows: 

My  name  is  Roy  E.  Kelly.  I  came  into  the  Inter- 
nal Revenue  Service  in  July  of  1941.  I  have  been 
in  such  service  since  that  time  except  for  two  and 
a  half  years  military  leave. 

I  was  assigned  to  examine  the  claims  filed  for  the 
recovery  of  the  taxes  for  1944  and  the  claims  were 
rejected.  I  examined  the  evidence  in  our  files  and 
talked  to  the  taxpayer  by  telephone  and  he  referred 
me  to  his  attorney  who  advised  that  suit  had  been 
started.  I  recommended  a  rejection  of  the  claims 
and  the  Commissioner  followed  my  recommendation. 

Cross-Examination 

We  had  instructions  from  Washington  to  con- 
sider the  merits  of  family  partnership  cases. 

The  defendant  rests.  We  want  to  file  with  the 
Court  a  written  motion  for  a  directed  verdict  on  the 
gromids  therein  stated. 

The  Court:     The  motion  is  denied. 

Condensation  of  Other  Evidence 

The  complaints  allege  and  the  answers  admit 
certain  facts,  and  plaintiffs'  attorney  at  the  liegin- 
ning  of  the  trial  read  to  tlie  Jury  the  statements 
contained  in  the  complaints  whic*h  were  admitted 
in  the  answers. 
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During  the  trial,  the  parties  entered  into  oral 
stipulations  as  follows: 

1.  That  an}^  documents  that  were  admitted  into 
evidence  should  be  shown  to  the  Jury. 

2.  That  the  bonds  required  by  the  Probate  Court 
were  filed  for  each  guardianship  estate. 

3.  That  the  Federal  income  taxes  of  the  four 
Parker  children  as  shown  on  their  1944  returns  were 
paid  to  the  defendant  and  were  refunded  to  the 
children. 

4.  The  plaintiffs  filed  claims  for  refund  in  proper 
legal  form  and  within  the  time  provided  by  law, 
covering  the  grounds  set  forth  in  the  complaint. 

5.  That  the  full  jury  was  in  the  box  throughout 
the  entire  trial. 

The  plaintiffs  mtroduced  into  Evidence  Exhibits 
numbered  1  to  16,  inclusive,  which  are  set  out  herein 
in  full  or  digested  as  follows: 

Exhibit  1:  Elgin  R.  Parker's  Deed  of  Gift  to 
the  four  children  which  is  identical  with  Exhibit  2 
excepting  the  name  of  the  grantor. 

Exhibit  2 :  Flo  Parker's  Deed  of  Gift  to  the  four 
children  which  is  identical  with  Exhibit  1  excepting 
the  name  of  the  grantor  and  balance  sheet  of  tax- 
payer. 
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PLAINTIFFS  EXHIBIT  No.  2 

Deed  of  Gift 

Flo  Parker,  of  the  County  of  Orange,  State  of 
California,  in  consideration  of  the  love  and  affec- 
tion she  bears  to  her  children,  hereinafter  named, 
does  hereby  give,  tranfer,  assign,  convey  and  deed, 
out  of  her  sole  and  separate  property,  twelve  and 
one-half  per  cent  of  all  her  right,  title  and  interest 
in  and  to  the  following  described  property,  to  each 
of  her  children,  as  his  or  her  sole  and  separate 
property,  as  follows: 

Flo  Dian  Parker  born  August  1,  1929, 
Patricia  Lee  Parker,  born  September  19,  1932, 
Eowland  Tibbetts  Parker,  born  May  1,  1937, 
Arthur  Elgin  Parker,  born  September  8,  1940. 

Flo  Parker  is  a  partner  in  the  j)artnership  known 
as  Southern  Heater  Company,  which  operates  a 
business  of  manufacturing  and  selling  heaters,  said 
business  being  conducted  at  133  East  Palmer  Street, 
Compton,  California,  and  said  partnership  also  car- 
ries on  the  same  type  of  business  under  various 
other  names,  such  as  Merit  Heater  Company,  United 
States  Heater  Company,  Crown  Heater  Company, 
Southern  Galvanizing  Company  and  Bessemer  En- 
gineering Company. 

Flo  Parker  owns  a  one-half  interest  in  said  ])art- 
nership  and  a  one-half  interest  in  all  the  assets 
thereof,  and  by  this  instrument  gives  to  each  of  her 
above-named  children  a  six  and  one-quarter  ])er 
cent  interest  in  the   said   i)ar1ii('rship   and   in   the 
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assets  of  said  partnership,  as  of  the  close  of  business 
October  31,  1943.  Said  assets  in  said  partnership 
are  more  particularly  described  as  follows: 

Cash  on  hand  and  in  bank,  accounts  receivable, 
niercliandise  inventories,  inventories  of  materials 
and  supplies  and  finished  goods,  buildings  on  the 
real  estate  hereinafter  described,  machinery  and 
equipment  located  in  the  buildings  on  the  property 
hereinafter  described,  as  well  as  shop  tools,  dies, 
furniture  and  fixtures,  delivery  equipment,  deferred 
accomits,  accounts  receivable  (employees'),  unex- 
pired insurance,  sundry  deposits,  patents  and 
trade-marks  and  good  will,  and  other  assets,  all 
appertaining  to  the  businesses  of  the  partnerships 
mentioned  above,  carried  on  at  133  East  Palmer 
Street  in  Compton,  California,  or  on  the  property 
hereinafter  described. 

The  real  estate  owned  by  said  partnership  and 
involved  by  this  deed  of  gift  is  further  described 
as  follows: 

Land  on  which  the  Plant  stands: 

Those  portions  of  Wright's  Addition  to  the  Town 
of  Compton,  as  per  map  recorded  in  Book  7,  Page 
55  of  Miscellaneous  Records,  and  of  Range  1  of  the 
Temple  and  Gibson  Tract,  as  per  map  thereof  rec- 
orded in  Book  2,  Pages  540  and  541  of  Miscellaneous 
Records,  in  the  City  of  Compton,  County  of  Los 
Angeles,  State  of  California,  described  as  follows: 

Beginning  at  the  Southwest  corner  of  Lot  2  in 
Block  5  of  said  Wright's  Addition  to  the  Town  of 
Compton,  said  Southwest  corner  being  in  the  East- 
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ei'ly  line  of  Wilmington  Street  as  said  street  is 
shown  on  the  Map  of  Tract  No.  759,  as  per  Map 
thereof  recorded  in  Book  16,  Page  13  of  Maps; 
thence  northerly,  along  the  said  Easterly  line  of 
Wilmington  Street,  871.2  feet,  to  the  southwest  cor- 
ner of  Block  "I"  of  Tract  No.  8765,  as  per  map 
thereof  recorded  in  Book  41,  Pages  88  and  89  of 
Maps;  thence  Easterly,  along  the  Southerly  line  of 
said  Block  ''I,"  500  feet,  to  the  Southeast  corner 
of  said  Block  "I";  thence  southerly  parallel  with  the 
Easterly  line  of  Wilmington  Street,  as  hereinbefore 
described,  871.2  feet  to  the  Southeast  corner  of 
Block  5  of  Wright's  Addition  to  the  Town  of  Comp- 
ton,  hereinbefore  described;  thence  Westerly,  along 
the  Southerly  line  of  said  Block  5,  a  distance  of 
500  feet,  to  the  point  of  beginning. 

Otherwise  known  as  133  East  Pahner,  Compton, 
California. 

it  being  understood  that  the  donor  is  giving  a  six 
and  one-quarter  per  cent  interest  in  and  to  said 
assets  and  real  estate  to  each  of  her  said  children 
named  above. 

The  gifts,  assignments  and  conveyances  of  the 
six  and  one-quarter  per  cent  interest  in  and  to  the 
partnership  and  in  and  to  the  assets  of  the  said 
partnership  are  subject  to  the  liabilities  of  the 
partnership,  as  shown  in  Schedule  "A,"  attached 
hereto,  and  to  such  further  liabilities  for  renego- 
tiations. Federal  Income  Taxes  on  Flo  Parker  and 
Elgin  R.  Parker,  for  the  years  1941,  1942,  and  1943, 
as  mav  final  Iv  be  determined  to  be  due,   and  for 
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such  other  liabilities  as  may  arise  and  be  determined 
to  be  a  liability  of  the  business  as  of  October  31, 
1943,  including  liabilities  to  Flo  Parker  and  Elgin 
R.  Parker,  as  shown  in  Exhibit  ''A." 

To  Have  and  To  Hold  to  the  several  Grantees  as 
their  respective  sole  and  separate  property. 

Witness  my  hand  this  thirty-first  day  of  October, 
1943. 

/s/  FLO  PARKER. 

State  of  California 
County  of  Los  Angeles — ss. 

On  this  thirty-first  day  of  October,  1943,  before 
me,  a  Notary  Public  in  and  for  said  County,  person- 
ally appeared  Flo  Parker,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  foregoing 
instrument,  and  acknowledged  that  she  executed 
the  same. 

Witness  my  hand  and  official  seal. 

[Seal]        /s/  CAPITOLA  FIERKE, 

Notary  Public  in  and  for  said 
County  and  State. 
My  commission  expires  Sept.  28,  1946. 

The  above  gifts  are  from  the  separate  property  of 
my  wife,  Flo  Parker,  and  while  I  have  no  interest 
in  said  property,  I  approve  of  such  gifts. 

/s/  ELGIN  R.  PARKER. 
Filed  Jan.  10,  1950. 
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Exhibits  3,  11:  These  exhibits  comx^rise  copies 
of  13  documents  that  were  filed  by  Elgm  R.  Parker 
as  the  guardian  for  the  guardianship  estates  of  his 
four  minor  children  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  County  of 
Orange,  m  the  proceeding  entitled  "In  the  Matter 
of  the  Guardianshij)  of  Flo  Dian  Parker,  Patricia 
Lee  Parker,  Rowland  Tibbetts  Parker  and  Arthur 
Elgm  Parker,  minors,  Docket  No.  A-11392."  The 
following  digest  of  these  documents  is  considered 
sufficient  for  the  purposes  of  this  appeal. 

A.  Petition  for  Appointment  of  Guardian  signed 
by  Elgin  R.  Parker  requesting  that  he  be  appointed 
guardian  of  the  estates  of  his  four  above-named 
children,  stating  their  ages  are  14,  11,  6  and  3  years, 
respectively;  that  each  child  owns  a  121/2%  interest 
in  and  to  the  partnership  known  as  Southern  Heater 
Company  and  in  and  to  the  assets  owned  by  said 
partnership.  The  real  estate  was  described  as  were 
the  other  assets  and  liabilities,  by  Exhibit  A,  at- 
tached. The  petition  stated  that  the  value  of  the 
personal  property  of  each  minor  was  $19,646.18  and 
the  vahie  of  the  real  estate  of  each  minor  was 
$7,214.23  and  that  the  probable  annual  income  was 
$3,000.00  for  each  minor.  The  mother,  Flo  Parker, 
approved  the  appointment  of  her  husband,  Elgin 
R.  Parker,  and  Flo  Dian  Parker,  who  was  14 
years  of  age,  nominated  and  requested  the  a])point- 
ment  of  her  father,  Elgin  R.  Parker,  as  guardian 
of  her  estate.  This  petition  was  filed  December, 
1943, 
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B.  Application  for  Instruction  on  Investment  of 
Funds  of  Wards  filed  February  7,  1944,  by  Elgin 
R.  Parker,  as  guardian. 

In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Orange 

No.  A-11392 

In  the  Matter  of  the  Guardianship  of  FLO  DIAN 
PARKEE,  PATRICIA  LEE  PARKER, 
ROWLAND  TIBBETTS  PARKER,  and 
ARTHUR  ELGIN  PARKER, 

Minors. 

APPLICATION   FOR   INSTRUCTION   ON 

INVESTMENT  OF  FUNDS  OF  WARDS 

To  the  Superior  Court  of  the  State  of  California, 
In  and  for  the  County  of  Orange : 

Petitioner,  Elgin  R.  Parker,  represents  as 
follows : 

That  he  filed  a  petition  for  appointment  of  guar- 
dian of  his  minor  children,  Flo  Dian  Parker,  Pa- 
tricia Lee  Parker,  Rowland  Tibbetts  Parker,  and 
Arthur  Elgin  Parker,  in  the  above-entitled  Court, 
and  that  on  the  thirty-first  day  of  December,  1943, 
the  Honorable  Court  made  an  order  appointing  him 
guardian  upon  his  giving  a  bond  to  said  minors, 
and  each  of  them,  if  given  by  a  surety  company  au- 
thorized to  furnish  such  bond,  in  the  sum  of 
Twenty-three  Thousand  Dollars  ($23,000),  and 
taking  the  oath  required  by  law ; 
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That  your  j)etitioner  lias  taken  up  with  several 
surety  companies  the  matter  of  procuring  said 
bonds. 

The  only  condition  upon  which  any  surety  com- 
pany will  write  these  bonds  is  that  the  Court  make 
an  order  inider  Section  1557  of  the  Probate  Code, 
instructing  the  guardian  to  enter  into  the  partner- 
ship agreement  with  other  owners  of  interests  in 
the  business  known  as  Southern  Heater  Company, 
and  instructing  the  guardian  to  keep  the  property 
of  the  wards  invested  in  the  partnership  interests 
of  said  Southern  Heater  Company,  with  authority 
in  the  guardian,  as  partner,  to  retain  in  the  part- 
nership some  of  the  profits  of  the  business. 

As  a  matter  of  background,  it  may  be  explained 
that  your  petitioner,  Elgin  H.  Parker,  and  his  wife, 
Flo  Parker,  were,  prior  to  October  31,  1943,  equal 
copartners  and  owners  of  the  business  of  manufac- 
turing heaters,  with  a  business  address  at  133  East 
Palmer  Street,  Compton,  California. 

On  October  31,  1943,  affiant  gave  to  each  of  his 
four  children  a  61/4  per  cent  interest  in  and  to  the 
assets  of  said  partnership  and  in  said  partnership 
interest,  and  Flo  Parker,  the  mother  of  said  chil- 
dren, gave  to  each  of  said  four  children  a  6i/4  P^r 
cent  interest  in  and  to  the  assets  of  said  partner- 
ship, and  interest  in  said  partnership,  with  the  re- 
sult that  your  petitioner  owns  a  25  per  cent  interest 
in  said  business,  his  wife,  Flo  Parker,  owns  a  25' 
per  cent  interest  in  said  business,  and  each  of  the 
four  children  ovm  a  121/2  per  cent  interest  in  said 
business. 
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It  is  now  necessary  for  a  new  partnership  agree- 
ment to  be  entered  into  by  and  between  the  peti- 
tioner, his  wife,  and  the  guardian  for  the  four 
guardianship  estates. 

Petitioner  has  built  up  said  business  to  the  x^oint 
where  it  earns  a  substantial  profit,  and  earned  a 
substantial  profit  before  the  war.  A  copy  of  the 
balance  sheet  was  attached  to  the  original  petition 
for  ai^pointment  of  the  guardian.  It  shows  that  the 
business  is  in  good  financial  condition. 

It  is  to  the  best  interests  of  the  said  guardianship 
estates,  from  the  standpoint  of  participating  in  the 
earnings  of  a  going  business,  and  from  the  stand- 
point of  income  and  estate  taxes,  that  the  guardian 
enter  into  a  partnership  agreement  and  continue 
to  own  an  interest  in  the  said  partnership  of 
Southern  Heater  Company.  It  is  expected  that  the 
business  will  continue  to  prosper,  and  that  the  guar- 
dianship estates  will  enjoy  their  share  of  the  profits 
and  that  substantial  estates  will  be  built  up  for  the 
said  wards.  It  will  be  prudent  for  the  partnership 
to  retain  some  of  the  profits,  in  good  years,  to  en- 
able the  firm  to  tide  over  lean  years. 

On  the  other  hand,  should  your  petitioner  fail  to 
secure  the  instruction  he  needs,  so  that  he  will  be 
unable  to  qualify  as  guardian,  the  interest  in  the 
business  which  the  wards  now  own  would  probably 
have  to  be  sold  or  liquidated.  Your  petitioner  and 
his  wife  are  probably  the  only  persons  who  would 
want  to  buy  an  interest  in  this  closely  held  business, 
and  your  petitioner  is  not  in  a  financial  position  to 
do  so.  The  result  would  be  that  the  business  would 
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probably  have  to  be  liquidated  and  the  properties 
of  the  wards  invested  in  low  interest-bearing  securi- 
ties, and  your  petitioner  would  have  his  business 
terminated.  Under  said  circumstances  the  income 
from  the  wards'  estates,  and  perhaps  the  capital  of 
the  wards'  estates,  might  have  to  be  used  for  their 
support,  with  the  end  that  the  guardianshijo  estates 
would  suerly  be  reduced  and  perhaps  entirely 
used  up. 

Consequently,  your  petitioner  can  confidently  say 
that  it  is  to  the  best  interests  of  the  guardianship 
estates  that  the  original  plans  be  carried  forward, 
and  that  the  Court  order  and  instruct  your  peti- 
tioner to  retain  the  interest  in  the  partnership  and 
enter  into  a  new  partnership  agreement,  in  a  form 
to  be  approved  by  the  Court,  which  agreement  will 
authorize  the  partnership  to  retain  some  of  the 
profits. 

Wherefore,  petitioner  prays  for  a  hearing  on  the 
petition  and  that  the  Court  make  an  order  author- 
izing and  instructing  your  petitioner  to  enter  into 
a  partnership  agreement  with  your  petitioner,  Flo 
Parker,  and  the  guardian  for  the  four  guardian- 
ship estates ;  the  business  to  be  known  as  the  South- 
ern Heater  Company;  which  said  business  also  uses 
various  other  names,  such  as  Merit  Heater  Com- 
pany, United  States  Heater  Company,  Crown 
Heater  Company,  Southern  Galvanizing  Company, 
and  Bessemer  Engineering  Company,  said  partner- 
ship agreement  to  authorize  the  partnership  to  re- 
tain profits  in  the  business,  at  the  discretion  of  the 
partners,  and  instructing  your  petitioner  to  con- 
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tinue  to  hold  the  mterests  in  said  j^artnership  busi- 
ness and  assets;  and  for  further  orders  as  may  be 
proper  in  the  premises. 

In  view  of  the  fact  that  your  petitioner  is  the 
guardian,  it  is  requested  that  the  Court  order  that 
notice  be  dispensed  with. 

Dated  February  3,  1944. 

/s/  ELGIN  R.  PARKER, 
Petitioner. 

/s/  MELVIN  D.  WILSON, 

Attorney  for  Petitioner. 

State  of  California 
County  of  Orange — ss. 

Elgin  R.  Parker,  being  duly  sworn,  deposes  and 
says  that  he  is  the  petitioner  in  the  above  and  fore- 
going petition;  that  he  has  read  the  petition  and 
knows  the  contents  thereof,  and  that  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  information  and  be- 
lief, and  as  to  those  matters  he  believes  it  to  be 
true. 

/s/  ELGIN  R.  PARKER. 

Subscribed  and  sworn  to  before  me,  a  Notary 
Public,  this  3rd  day  of  February,  1944. 

[Seal]         /s/  CAPITOLA  FIERKE, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  Sept.  28, 1946. 

[Endorsed]  :  Filed  Feb.  7,  1944. 
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C.  Order  Instructing  Guardian  on  Investment  of 
Guardianshij)  Funds  filed  February  7,  1944.  The 
order  authorized  the  guardian  to  act,  as  prayed  in 
the  Application  for  Instructions  on  Investment  of 
Funds  of  Wards. 

D.  Petition  for  Instruction  on  Signing  a  Part- 
nership Agreement  filed  March  15,  1944.  A  copy  of 
the  proposed  Partnership  Agreement  approved  by 
the  guardian  was  filed  with  the  Court  and  the  guar- 
dian requested  the  Court  for  authority  and  instruc- 
tion to  sign  as  guardian  said  partnership  agree- 
ment. 

E.  Order  for  Instruction  on  Signing  a  Partner- 
ship Agreement  filed  March  15,  1944.  The  Coui*t 
authorized  and  instructed  the  guardian  to  sign  the 
partnership  agreement  and  approved  the  form  of 
the  partnership  agreement. 

F.  Order  Appointing  Guardian  of  Minors  filed 
February  7,  1944.  The  Court  appointed  Elgin  R. 
Parker  as  guardian  for  the  estates  of  the  four  chil- 
dren conditional  upon  his  giving  Surety  Company 
bonds  for  $23,000.00  for  each  guardianship  estate. 

G.  Letters  of  Guardianship.  This  document 
shows  that  Elgin  R.  Parker  was  appointed  guar- 
dian for  the  estates  of  the  four  children  and  he  took 
his  oath  of  office. 

H.  Inventory  and  Appraisement.  Elgin  R. 
Parker  filed  an  inventory  for  each  guardianship 
estate  and  the  appraiser  appointed  by  the  Court 


Harry  C.  Westover,  etc.  79 

found  the  value  for  each  guardianship  estate  to  be 
$24,745.98,  being  one-eighth  of  the  net  worth  shown 
on  the  balance  sheet  attached  to  the  deed  introduced 
by  the  plaintiffs  as  Exhibit  2. 

I.  First  Aimual  Account  of  Guardian  filed  May 
3,  1945.  Attached  to  the  First  Annual  Account  was 
a  report  of  the  activities  of  the  Southern  Heater 
Company  for  the  year  ended  October  31,  1944,  made 
by  Meyer  Pritkin  &  Company,  Certified  Public  Ac- 
countants. The  account  showed  an  opening  balance 
for  each  estate  of  $24,745.98  and  a  closing  balance 
after  adding  income  and  deducting  the  withdrawals 
of  $41,385.42  for  each  guardianship  estate. 

J.  Decree  Settling  First  Aiuiual  Account  of 
Guardian  and  Ordering  Payment  of  Attorneys' 
Fees  filed  August  19,  1945.  The  decree  approved  the 
First  Annual  Account  and  authorized  the  guardian 
to  pay  $125.00  attorneys'  fees  as  prayed. 

K.  Order  Settling  Fifth  Annual  Account  of 
Guardian  and  Order  for  Payment  of  Attorneys' 
Fees  and  Order  Instructing  Guardian  on  Invest- 
ment of  Funds  of  Wards  filed  November  22,  1948. 
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In  tlie  Superior  Court  of  the  State  of  California, 
In  and  for  the  County  of  Orange 

No.  A-11,392 

In  the  Matter  of  the  Guardianship  of  FLO  MAN" 
PARKER,  PATRICIA  LEE  PARKER, 
ROWLAND  TIBBETTS  PARKER  and 
ARTHUR  ELGIN  PARKER, 

Minors. 

ORDER  SETTLING  FIFTH  ANNUAL  AC- 
COUNT OF  GUARDIAN  AND  ORDER 
FOR  PAYMENT  OF  ATTORNEYS'  FEES 
AND  ORDER  INSTRUCTING  GUARDIAN 
ON  INVESTMENT  OF  FUNDS  OF  WARDS 

Conies  now  Elgin  R.  Parker,  guardian  of  the 
guardianship  estates  of  Flo  Dian  Parker,  Patricia 
Lee  Parker,  Rowland  Tibbetts  Parker  and  Arthur 
Elgin  Parker,  mmors,  by  Melvin  D.  Wilson,  Attor- 
ney, and  presents  to  the  Court  for  settlement  his 
Fifth  Annual  Account  showing  charges  in  favor  of 
each  of  said  guardianship  estates  amounting  to 
$88,639.92  and  claiming  credits  amounting  to 
$300.00,  leaving  a  balance  of  $88,389.92  in  his  hands 
belonging  to  each  of  said  guardianship  estates,  sub- 
ject to  unsettled  claims  of  Elgin  R.  Parker  and  Flo 
Parker  for  adjustment  on  account  of  federal  and 
state  income  taxes  for  the  years  1944,  1945  and 
1946;  that  he  now  proves  to  the  satisfaction  of  the 
Court  that  said  Account  was  filed  on  or  about  the 
15th  day  of  November,  1948;  that  the  Clerk  there- 
upon a]ipointed  the  26th  day  of  November,  1948,  as 
the  time  for  settlement  thereof;  that  notice  of  the 
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time  and  place  of  said  settlement  has  been  duly 
given  as  required  by  law  and  that  no  person  ap- 
pearing to  except  to  or  contest  said  Account,  the 
Court,  after  hearing  evidence,  finds  said  Account 
correct  and  that  the  attorneys'  fees  set  forth  in  the 
accompanying  report  are  justly  due  and  payable  out 
of  said  estate. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  said  Account  be  in  all  respects 
approved,  allowed  and  settled  and  that  Elgin  R. 
Parker  forthwith,  out  of  the  moneys  in  his  hands 
belonging  to  said  estates,  pay  to  Melvin  D.  Wilson, 
Esq.,  the  sum  of  $200.00. 

The  Court  Further  Orders  that  Elgin  R.  Parker, 
as  guardian  of  the  above-entitled  guardianship 
estates,  be  hereby  authorized  and  instructed  to  par- 
ticijDate  in  taking  the  following  steps: 

1.  To  cause  the  dissolution  of  the  partnership 
known  as  Southern  Heater  Company ; 

2.  To  exchange  the  interest  of  each  guardianship 
estate  in  said  partnership  for  twelve  and  one-half 
per  cent  (121/2%)  of  the  capital  stocks  held  by  said 
partnership  and  the  pro  rata  shares  of  notes  issued 
by  Elgin  R.  Parker  and  Flo  Parker,  payable  to  the 
partnership,  and  assigned  by  the  partnership  to 
said  guardianship  estates. 

Dated  this  7  day  of  December,  1948. 

/s/  RAYMOND  THOMPSON, 

Judge  of  the  Superior  Court. 

[Endorsed]  :  Filed  Dec.  7, 1948. 
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Exhibit     4.     Partnership     Agreement. 

PLAINTIFFS'  EXHIBIT  No.  4 

Articles  of  Copartnership 

These  Articles  of  Co-Partnership,  made  and  en- 
tered into  as  of  the  first  day  of  November,  1943, 
by  and  between  Elgin  R.  Parker,  Flo  Parker,  and 
Elgin  R.  Parker,  as  guardian  of  the  properties  of 
Flo  Dian  Parker,  Patricia  Lee  Parker,  Rowland 
Tibbetts  Parker,  and  Arthur  Elgin  Parker,  minors, 
Witnesseth : 

1.  The  parties  hereto  have  agreed,  and  do  hereby 
agree,  to  become  partners  together,  under  the  ficti- 
tious firm  name  and  style  of  Southern  Heater  Com- 
pany. The  said  partnership  will  also  use  the  firm 
names  of  Merit  Heater  Company,  United  States 
Heater  ComjDany,  Crown  Heater  Company,  South- 
ern Galvanizing  Company,  and  Bessemer  Engi- 
neering Company. 

2.  Said  partnership  shall  carry  on  and  conduct 
a  business  of  manufacturing  and  selling  water 
heaters;  and  shall  carry  on  any  other  business  in 
connection  with  the  foregoing  or  in  furtherance  of 
the  partnership  purposes,  and  shall  engage  in  any 
business  or  transaction  whatsoever,  which  the  part- 
ners may  from  time  to  time  agree  upon,  to  the  same 
extent  as  natural  persons  might  or  could  do. 

3.  The  place  of  business  of  said  partnership  is 
133  East  Palmer  Street,  Compton,  California,  which 
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place  may  be  changed  from  time  to  time  by  agree- 
ment of  the  partners. 

4.  Said  partnership  shall  continue  for  the  com- 
mon and  mutual  benefit  and  advantage  of  the  par- 
ties herto,  subject  to  the  terms  and  conditions  of 
this  agreement,  until  such  time  as  the  same  shall 
be  dissolved  by  any  of  the  partners  or  by  opera- 
tion of  law. 

5.  (a)  The  partners  have  contributed,  and  do 
hereby  contribute,  and  by  these  presents  do  assign, 
transfer  and  set  over  and  deliver  unto  the  partner- 
ship, for  partnership  purposes,  all  of  the  assets  of 
that  certain  manufacturing  water  heater  business 
heretofore  operated  by  Elgin  R.  Parker  and  Flo 
Parker,  as  co-partners  under  the  fictitious  firm 
names  of  Southern  Heater  Company,  Merit  Heater 
Company,  United  States  Heater  Company,  Crown 
Heater  Company,  Southern  Galvanizing  Company, 
and  Bessemer  Engineering  Company.  Said  assets, 
contributed  to  the  partnership,  as  aforesaid,  are 
now  ovv'ned  by  the  parties  hereto  in  the  following 
proportions:  Elgin  R.  Parker  25  per  cent,  Flo 
Parker  25  per  cent,  Flo  Dian  Parker  121/2  per  cent, 
Patricia  Lee  Parker  121^  per  cent,  Rowland  Tib- 
bets  Parker  121/2  per  cent,  and  Arthur  Elgin  Parker 
121/2  per  cent ;  the  last  four  named  partners  operat- 
ing through  their  guardian,  Elgin  R.  Parker.  It  is 
hereby  declared  that  henceforth  all  of  said  assets 
shall  belong  to  the  partnership  hereby  created,  but 
the  respective  interest  of  the  parties  hereto  in  the 
partnership  and  the  capital,  income,  profits  and  pro- 
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ceeds  thereof  and  therefrom,  shall  be  the  sole  and 
separate  property  of  each  of  said  parties  free  from 
any  community  or  other  interest  on  the  part  of  the 
other  parties. 

(b)  The  transfer  of  said  assets  to  the  partner- 
ship, as  aforesaid,  is  subject  to  liabilities,  which 
liabilities  the  partnership  does  hereby  assume.  An 
itemized  list  of  said  assets  and  of  the  known  lia- 
bilities, is  contained  in  the  balance  sheet  as  of  Oc- 
tober 31,  1943,  hereinafter  annexed  and  made  a 
part  hereof.  It  is  understood  that  the  assets  are 
subject  to  liabilities  not  shown  in  the  attached  bal- 
ance sheet:  For  renegotiation,  such  Federal  and 
State  income  taxes  on  Flo  Parker  and  Elgin  R. 
Parker  for  the  years  1941,  1942  and  1943,  as  may 
finally  be  determined  to  be  due,  and  for  such  other 
liabilities  as  may  arise  and  be  determined  to  be  a 
liability  of  the  predecessor  business,  or  of  Elgin 
R.  Parker  or  of  Flo  Parker,  as  of  October  31,  1943. 

6.  The  capital  of  the  partnership  shall  con- 
sist of : 

(a)  The  assets  listed  on  said  balance  sheet  at 
October  31,  1943,  hereunto  annexed; 

(b)  Any  and  all  other  or  further  contributions 
which  the  partners,  or  any  of  them,  may  hereafter 
make;  and 

(c)  All  machinery,  equipment,  contracts,  good 
will,  property  and  assets  of  every  kind,  which  the 
partnership  may  hereafter  in  any  manner  acquire. 
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7.  (a)  The  partners  shall  have  interests  in  and 
to  the  capital  of  the  partnership  in  the  following 
proportions:  Elgin  R.  Parker  25  per  cent,  Flo 
Parker  25  per  cent,  Flo  Dian  Parker  12i/>  per  cent, 
Patricia  Lee  Parker  121^  per  cent,  Rowland  Tib- 
betts  Parker  121/)  per  cent,  and  Arthur  Elgin 
Parker  12%  per  cent,  in  and  to  the  partnership 
capital. 

(b)  Inasmuch  as  Elgin  R.  Parker  proposes  to 
devote  a  greater  amount  of  his  time  to  the  partner- 
ship affairs  than  do  the  other  partners,  and  will, 
therefore,  render  a  greater  amount  of  service 
thereto,  it  is  agreed  that  all  net  income  or  net 
profits  derived  from  the  partnership  shall  belong 
to  the  parties  hereto  in  the  following  proportions: 
After  deducting  the  salary  provided  for  in  para- 
graph 10  hereof,  25  per  cent  to  Elgin  R.  Parker, 
25  per  cent  to  Flo  Parker,  121/2  per  cent  to  Flo 
Dian  Parker,  12%  per  cent  to  Patricia  Lee  Parker, 
121/0  per  cent  to  Rowland  Tibbetts  Parker,  and 
12%  per  cent  to  Arthur  Elgin  Parker. 

8.  The  net  income  and  net  profits  of  the  partner- 
ship shall  be  paid  and  distributed  to  the  parties 
hereto  in  the  proportion  above  set  forth  from  time 
to  time  as  the  partners  may  determine,  and  any 
and  all  losses  or  expenses  incurred  in  connection 
with  the  partnership  business  and  affairs  shall  be 
borne  and  paid  by  the  partners  in  the  same  propor- 
tions as  the  net  income  and  net  profits  are  divided, 
that  is  to  say,  25  per  cent  to  Elgin  R.  Parker,  25 
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per  cent  to  Flo  Parker,  12i/>  to  Flo  Diaii  Parker, 
121/^  per  cent  to  Patricia  Lee  Parker,  12^2  per  cent 
to  Rowland  Tibbetts  Parker,  and  121^  per  cent  to 
Arthur  Elgin  Parker. 

9.  The  net  income  and  net  profits  of  the  part- 
nership shall  be  determined  and  computed  in  ac- 
cordance with  the  standard  and  prevailing  account- 
ing practices,  with  the  usual  deductions  for  oper- 
ating expenses,  depreciation,  taxes  and  other  items, 
as  approved  by  a  certified  public  accountant  or  ac- 
countants selected  by  the  partners. 

10.  It  is  understood  and  agreed  that  the  part- 
ners may  from  time  to  time  authorize  the  payment 
to  any  of  the  partners,  in  addition  to  their  share 
of  the  net  profits,  of  salaries,  bonuses,  or  other 
compensation  for  services  rendered  to  the  partner- 
ship, in  which  event  such  salaries,  bonuses  or  other 
compensation  shall  be  charged  to  the  operating  ex- 
penses of  the  partnership.  Until  further  agree- 
ment, Elgin  R.  Parker  shall  receive  a  salary  of 
Twelve  Thousand  Dollars  ($12,000)  per  year. 

11.  At  all  times  during  the  continuance  of  said 
partnership,  each  of  the  parties  hereto  shall  give 
a  sufficient  amount  of  his  or  her  time,  attention  and 
attendance  to  the  conduct  of  the  business  of  the 
partnershi])  as  shall  be  necessary  and  proper  for 
the  efficient  operation  of  said  business  and  the 
carrpng  out  of  the  purposes  of  the  partnership; 
and  each  of  the  j)artners  will  at  all  times,  to  the 
utmost  of  his  skill  and  power,  exert  his  best  efforts 
for  the  joint  interest,  benefit  and  advantage  of  the 


Harry  C.  Westover,  etc.  87 

partners  and  the  business  of  the  partnership.  All 
partners  shall  be  kept  fully  advised  with  respect 
to  the  partnership  business  and  affairs. 

12.  There  shall  at  all  times  be  kept  during  the 
continuance  of  said  partnership  just  and  true  books 
of  account,  wherein  shall  be  entered  a  record  of 
all  moneys  received  and  disbursed  and  all  other 
transactions  in  connection  with  the  partnership 
business;  and  said  books  shall  be  used  in  common 
by  the  partners,  and  any  of  them  shall  have  access 
thereto  at  any  time  without  interruption  or  hind- 
rance from  the  others.  The  books  of  the  partner- 
ship shall  be  balance  from  time  to  time  as  the  part- 
ners may  agree,  in  such  manner  as  to  exhibit  the 
true  state  and  condition  of  the  affairs  of  the  part- 
nership. None  of  the  partners  shall  receive  or  pay 
out  any  money  or  engage  in  any  transaction  on  be- 
half of  the  partnership  unless  the  same  shall  be 
immediately  entered  in  the  books  and  accounts  of 
the  partnership. 

13.  None  of  the  partners  shall  have  the  right  to 
sell,  transfer,  assign  or  convey  his  or  her  interest 
in  the  partnership  or  its  business,  property  or  as- 
sets, or  any  part  thereof,  without  giving  the  other 
partners  the  prior  right  and  option  to  purchase  such 
interest,  at  the  same  price  and  upon  the  same  terms 
and  conditions,  for  a  period  of  ninety  (90)  days 
after  notice  in  w^riting  to  the  other  partners  of  his 
or  her  intention  to  make  such  sale  or  transfer. 
Such  notice  shall  be  given  in  writing  by  the  part- 
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ner  desiring  to  sell,  and  shall  specify  the  price  the 
selling  i)artner  is  to  receive  for  his  or  her  interest, 
and  the  terms  of  payment  thereof.  The  remaining 
partners  shall  thereupon  have  the  right  and  option 
for  a  period  of  ninety  (90)  days  from  the  giving 
of  said  notice,  to  purchase  the  interest  of  the  part- 
ners desiring  to  sell  at  the  same  price  and  ui)on 
the  same  terms,  which  option  shall  be  exercised  by 
notice  in  writing  to  the  partner  desiring  to  sell. 
The  remaining  partners  may  participate  in  this 
right  to  purchase  in  their  resx)ective  proportions. 
Should  one  or  more  partners  not  desire  to  partici- 
pate in  the  purchase  of  additional  partnershij)  in- 
terest, then  the  other  remaining  partners  shall  have 
the  right  to  participate  in  the  purchase,  in  their 
respective  proportions. 

14.  Any  notice  given  hereunder  may  be  given 
by  personal  delivery  to  parties  to  whom  the  same 
is  directed,  or  same  may  be  forwarded  to  such  par- 
ties by  registered  mail  at  his  or  her  last  knowTi 
address.  In  case  of  service  by  registered  mail, 
such  notice  shall  be  deposited  in  the  United  States 
mail  in  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, and  notice  shall  be  deemed  to  have  been 
given  on  the  date  of  mailing. 

15.  U])on  any  dissolution  of  said  partnershii), 
a  full  and  final  accounting  of  the  assets  and  prop- 
erty of  the  i)artnership  shall  be  taken,  and  the 
same  shall,  as  soon  as  ])racticable,  ])e  liquidated, 
and   the   debts   due   tlie   partnershij)   collected   and 
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the  proceeds  applied  first  to  the  discharge  of  the 
liabilities  of  the  partnership  and  the  expenses  of 
liquidation,  and  the  surplus,  if  any,  shall  be  divided 
between  the  partners,  their  heirs,  executors  or  ad- 
ministrators in  proportion  to  their  respective  inter- 
ests in  the  capital  of  the  partnership. 

16.  This  agreement  shall  bind  and  inure  to  the 
benefit  of  the  respective  heirs,  executors  and  ad- 
ministrators of  the  parties  hereto.  The  masculine 
gender,  Avhen  used  herein  shall  be  deemed  to  include 
the  feminine,  and  the  singular  shall  include  the 
l^lural  and  the  plural  the  singular. 

Executed  as  of  the  day  and  year  first  above 
written. 

/s  ELGIN  R.  PARKER, 

/s/  FLO  PARKER. 

FLO  DIAN  PARKER, 

By  /s/  ELGIN  R.  PARKER, 
Guardian. 
PATRICIA  LEE  PARKER, 

By  /s/  ELGIN  R.  PARKER, 
Guardian. 
ROWLAND  TIBBETTS 
PARKER, 

By  /s/  ELGIN  R.  PARKER, 
Guardian. 
ARTHUR  ELGIN  PARKER, 

By  /s/  ELGIN  R.  PARKER, 
Guardian. 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  25tli  day  of  February,  1944,  before  me, 
a  Notary  Public  in  and  for  said  County  and  State, 
personally  appeared  Elgin  R.  Parker,  known  to  me 
to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument,  and  acknowledged  to  me  that 
he  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]        /s/  CAPITOLA  FIERKE, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 
My  Commission  expires  Sept.  28,  1946. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  25th  day  of  February,  1944,  before  me, 
a  Notar>^  Public  in  and  for  said  County  and  State, 
personally  appeared  Flo  Parker,  known  to  me  to 
be  the  person  whose  name  is  subscribed  to  the 
within  instrument,  and  acknowledged  to  me  that 
she  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

CAPITOLA  FIERKE, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 
My  Commission  expires  Sept.  28,  1946. 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  25tli  day  of  February,  1944,  before  me, 
a  Notary  Public  in  and  for  said  County  and  State, 
personally  appeared  Elgin  R.  Parker,  as  guardian 
of  the  estates  of  Flo  Dian  Parker,  Patricia  Lee 
Parker,  Rowland  Tibbetts  Parker,  and  Arthur  Elgin 
Parker,  known  to  me  to  be  the  person  whose  name 
is  subscribed  to  the  within  instrument,  and  acknowl- 
edged to  me  that  he  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  tirst  above  w^ritten. 

[Seal]        /s/  CAPITOLA  FIERKE, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  Sept.  28,  1946. 

[Endorsed]:  Filed  Jan.   10,   1950. 


Exhibit  5.  Sales  Tax  Permit.  The  new  partner- 
ship consisting  of  the  plaintiffs  and  the  four  chil- 
dren received  a  California  Sales  Tax  Seller's  Per- 
mit under  the  name  of  Southern  Heater  Company 
showing  the  initials  of  the  six  partners,  dated  No- 
vember 1,  1943. 

Exhibit  6.  This  consisted  of  a  notice  to  the  new 
partnership,  consisting  of  the  plaintiffs  and  the  chil- 
dren, of  the  Employer's  Identification  Number  un- 
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der  Chapter  9  of  the  Internal  Revenue  Code. 

Exhibit  7.  This  exhibit  showed  that  a  new  part- 
nership consisting  of  the  plaintiffs  and  the  four 
children  filed  a  Certificate  of  Fictitious  Firm  Name, 
Southern  Heater  Company,  and  the  said  certificate 
was  duly  published  and  filed  in  accordance  with  the 
law. 

Exhibit  8.  This  was  a  copy  of  one  of  the  four 
surety  bonds  filed  by  the  guardian  in  the  four  part- 
nership estates,  each  in  the  amount  of  $23,000.00. 

Exhibit  9.  First  Amendment  to  Partnership 
Agreement.  This  amendment  simply  provided  that 
the  salary  which  Elgin  R.  Parker  was  to  receive 
from  the  partnership  was  to  be  the  community  prop- 
erty of  himself  and  wife. 

Exhibit  10.  Second  Amendment  to  Partnership 
Agreement.  This  agreement  dated  May  24,  1946, 
recited  that  since  the  partnership  had  transferred 
its  active  business  to  two  corporations  in  exchange 
for  their  stocks  and  now  that  this  partnership 
merely  held  the  stocks  and  the  real  estate,  the  salary 
of  Elgin  R.  Parker  provided  for  in  the  original 
agreement  was  reduced  to  $200.00  per  month,  said 
salary  to  be  paid  by  the  partnership. 

Exhibit  12.  Agreement  to  Dissolve  Partnership, 
with  balance  sheet  attached  thereto. 
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Agreement  for  Dissolution  of  Partnership 

This  Agreement  made  this  30th  day  of  November, 
1948,  entered  into  between  Elgin  R.  Parker,  Flo 
Parker,  and  Elgin  R.  Parker,  as  guardian  of  the 
properties  of  Flo  Dian  Parker,  Patricia  Lee  Parker, 
Rowland  Tibbetts  Parker  and  Arthur  Elgin  Parker, 

Witnesseth : 

Whereas,  as  of  the  1st  day  of  November,  1943, 
the  parties  entered  into  Articles  of  Co-partnership 
to  operate  a  business  known  as  Southern  Heater 
Company  and  also  known  as  Merit  Heater  Com- 
pany, United  States  Heater  Company,  Crown  Heat- 
er Company,  Southern  Galvanizing  Company,  Bes- 
semer Engineering  Company  and  American  Control 
Company;  and 

Whereas,  it  is  deemed  to  the  best  interests  of  the 
parties  hereto  that  said  partnership  be  dissolved  in- 
asmuch as  the  active  operating  business  has  been 
transferred  to  various  corporations  and  the  part- 
nership now  merely  holds  stock  in  said  corporations 
and  notes  of  the  partners. 

Now,  Therefore,  be  it  understood  and  agreed  as 
follows : 

1.  That  the  partnership  known  by  the  above 
names  shall  be  dissolved  as  of  November  1,  1948. 

2.  That  the  assets  and  liabilities  of  the  partner- 
ship as  of  October  31,  1948,  are  as  shown  on  Exhibit 
A  attached  hereto. 
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3.  That  the  interests  of  the  partners  in  the  part- 
nership as  of  November  1,  1948,  were  as  follows : 

Elgin  R.  Parker 25% 

Flo  Parker   25% 

Flo  Dian  Parker  12yo% 

Patricia  Lee  Parker 12i/>% 

Rowland  Tibbetts  Parker 121/0% 

Arthur  Elgin  Parker 121/0% 

It  is  understood  that  the  stock  of  Southern  Heater 
Corporation,  American  Control  Corporation,  Parker 
Realty  Company  and  Radiantair  Control  Corpora- 
tion will  be  divided  among  the  partners  in  relation 
to  their  interests  in  the  partnership. 

4.  It  is  further  agreed  that  the  notes  receivable 
from  partners,  o\\Taed  by  the  partnership,  will  be 
distributed  to  the  partners  as  follows: 

(a)  To  Elgin  R.  Parker: 

Note  signed  by  E.  R.  Parker  for  $26,217.92; 
Note  signed  by  Flo  Parker  for  $27,464.71; 

(b)  To  Flo  Parker: 

Note  signed  by  E.  R.  Parker  for  $26,217.92; 
Note  signed  by  Flo  Parker  for  $27,464.71; 

(c)  To  Flo  Dian  Parker: 

Note  signed  by  E.  R.  Parker  for  $13,108.95; 
Note  signed  by  Flo  Parker  for  $13,732.35; 

(d)  To  Patricia  Lee  Parker: 

Note  signed  by  E.  R.  Parker  for  $13,108.95; 
Note  signed  by  Flo  Parker  for  $13,732.35; 
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(e)  To  Rowland  Tibbetts  Parker: 

Note  signed  by  E.  R.  Parker  for  $13,108.96; 
Note  signed  by  Flo  Parker  for  $13,732.35; 

(f)  To  Arthur  Elgin  Parker: 

Note  signed  by  E.  R.  Parker  for  $13,108.96 ; 
Note  signed  by  Flo  Parker  for  $13,732.35. 

5.  It  is  understood  that  the  remaining  assets  in 
the  partnership  will  be  divided  among  the  partners 
in  proportion- to  their  interests  in  the  firm  and  that 
each  will  assiune  and  be  subject  to  a  pro  rata  share 
of  the  liabilities  of  the  partnership  as  shown  by 
Exhibit  A. 

6.  It  is  agreed  that  Elgin  R.  Parker,  as  one  of 
the  partners,  shall  assign,  on  behalf  of  the  partner- 
ship, the  notes,  stocks  and  other  assets  to  the  respec- 
tive partners  and  that  this  partnership  will  cease  to 
exist  as  of  November  1,  1918. 

7.  It  is  agreed  that  notice  of  the  dissolution  of 
the  partnership  will  be  published  in  the  Los  Angeles 
Daily  Journal  and  that  a  notice  of  the  dissolution 
will  be  filed  with  the  County  Clerk  of  Los  Angeles 
County,  California. 

Witness  our  hands  and  seals  this  30th  day  of 
November,  1948. 

/s/  ELGIN  R.  PARKER, 

/s/  FLO  PARKER, 

/s/  ELGIN  R.  PARKER, 
As   Guardian   of   Flo   Dian   Parker,   Patricia   Lee 
Parker,  Rowland  Tibbetts  Parker  and  Arthur 
Elgin  Parker. 
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EXHIBIT  '^A" 

Southern  Heater  Company 

Statement  of  Assets  and  Liabilities 

As  at  October  31, 1948 

Assets 

Cash  in  Bank $     1,328.88 

Notes  Receivable  from 

Mr.  and  Mrs.  Parker 214,730.48 

Accounts  Receivable — Sundry 258.21 

Investments  in  Stocks  ( At  Cost )  : 

Southern  Heater  Corporation 340,222.76 

Parker  Realty  Corporation 58,000.00 

American  Control  Corporation 52,000.00 

Radiantair  Control  Corporation 15,000.00 

Total  Assets $681,540.33 

Liabilities 
Accounts  Payable— Sundry $     4,820.96 

Partnership  Capital $676,719.37 


Detail  of  Partners'  Accounts : 

E.  R.  Parker $169,179.83 

Flo  Parker 169,179.84 

Arthur  Parker  84,589.92 

Patricia  Lee  Parker 84,589.92 

Flo  Dian  Parker 84,589.93 

Rowland  T.  Parker 84.589.93 


$676,719.37 


[Endorsed] :     Filed  Jan.  10,  1950. 


Harry  C.  West  over,  etc.  97 

Exhibit  13.  Notice  of  Dissolution  of  Partner- 
ship. A  notice  of  the  dissolution  of  the  partnership 
as  of  November  1,  1948,  was  published  in  March, 
1949,  in  the  Los  Angeles  Daily  Journal  as  shown 
by  the  verified  report  of  the  publishing  company. 

Exhibit  14.  This  exhibit  comprised  seven  1944 
Federal  Income  Tax  returns,  six  for  the  plaintiffs 
and  their  four  children  and  one  for  the  partnership. 
The  partnership  return  showed  a  net  income  after 
paying  Elgin  R.  Parker's  salary  of  $12,000.00  of 
$252,535.84.  It  showed  that  each  child  was  entitled 
to  $31,566.98  and  that  each  was  taxable  on  that  and 
each  parent  was  taxable  on  $63,133.95  plus  $6,000.00 
salary  from  the  partnership.  The  individual  returns 
reported  their  shares  of  the  partnership  income  as 
indicated  above. 

Exhibit  15.  Summary  of  Partnership  Capital 
Accounts. 
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Southern  Heater  Company- 
Analysis  of  Partners'  Capital  Accounts 
November  1,  1943  to  October  31, 1948 

E.  R.  Parker,  Cuardian 
Patricia 

E.E.                Flo  Arthur  E.  Lee  Flo  Dian     Rowland 

Total  Parker           Parker  Parker  Parker  Parker     T.  Parker 

Beginning  Capital— November  1,  1943 $197,967.80  $  49,491.94  $  49,491.94  $24,745.98  $24,745  98  $24  745  98  $24  745  98 

November  1,  1943  to  October  31, 1944  ,       .  ^    ,      .jo  ;p^-±,ito.jo 

Add:  Net  Profit 252,535.82  63,133.95      63,133.95  31,.566.98  31,566.98  31,568.98    31,566.98 

4.50,503.62  112,625.89    112,625.89  56,312.96  56,312.96  56,312.96  ~56!312!96 

Less :  Withdrawals  for  Income  Tax 130,263.12  35,506.48      35,506.48  14,812.54  14,812  54  14  812  54     14  812  54 

Other  Withdrawals 3,506.14  980.70        2,065.44  115.00  115.00  'll5.00        'll5'oO 

133,769.26  36,487.18      37,571.92  14,927.54  14,927.54  14,927.54    14,927.54 

Capital— October  31,  1944 316,734.36  76,138.71      75,053.97  41,.385.42  41,385.42  41  385  4'^ 

November  1,  1944  to  October  31, 1945 

Add:  Net  Profit 217,646.15  54,411.-54      54,411.53  27,205.77  27,205.77  27,205.77 

534,380.51  130,.550.25     129,465.50  68,.591.19  68,591.19  68,591.19    68,591.19 

Less :  Withdrawals  for  Income  Tax 118,594.94  39,641.46      37,260.48  10,423.25  10,423.25  10,423.25     10  423  25 

Other  Withdrawals 15,486.70  243.35           243.35  3,750.00  3,750.00  3,750.00      3J50.00 

134,081.64  39,884.81      37,503.83  14,173.25  14,173.25  14,173.25     14,173.25 

Capital— October  31,  1945  400,298.87  90,665.44      91,961.67  54,417.94  54,417.94  54,417.94    54,417.94 

November  1, 1945  to  October  31, 1946 

Add:  Net  Profit 300,783.48  75,195.86      75,195.86  37,597.94  37,597.94  37,597.94    37,597.94 

701,082.35  165,861.30    167,157.53  92,015.88  92,015.88  92,015.88    92,015.88 

Less :  Withdrawals  for  Income  Tax 111,733.37  50,678.44      50,517.17  2,634.44  2,634.44  2,634.44      2,634.44 

Other  Withdrawals 9,166.30  1,226.40        7,582.90  89.25  89.25  89.25           89.25 

120,899.67  51,904.84      58,100.07  2,723.69  2,723.69  2,723.69      2,723.69 

Capital— October  31,  1946 580,182.68  113,956.46    109,057.46  89,292.19  89,292.19  89,292.19    89,292.19 

November  1,  1946  to  October  31, 1947 

Add:  Net  Profit 24,296.66  6,074.17        6,074.17  3,037.08  3,037.08  3,037.08      3,037.08 

604,479.34  120,030.63    115,131.63  92,329.27  92,329.27  92,329.27     92,329.27 

Less :  Withdrawals  for  Income  Tax 111,590.26  22,.j00..53      22,500.67  16,647.27  16,647.27  16,647.26     16,647.26 

Other  Withdrawals 19,503.50  9,817.75      10,042.75  89.25  89.25  89.25           89.25 

92,086.76  12,682.78       12,457.92  16,736.52  16,736.52  16,736.51     16,736.51 

Capital— October  31   1947                      512,392.58  107,347.85    102,673.71  7,5..592-75  75.592.75  75  592  76    75  593  76 

Payment  on  Tax  Deficiency 64.066.72  31,934.00      32,132.72  __^^^^^^^  — "  -^^^^"  -^T^^ 

Adjusted  Capital-October  31,  1947 .~T48,325.86  75,413.85      70,540.99  75,592.75  75,592.75  7o,o92.76     /o,5J-./b 

November  1,  1947  to  October  31, 1948  n  iaq  r.i  o.in'^64  9  403  64      9,403.64 

Add:  Net  Profit -     75,229.12  18,807.28      18,807.28  _tU03j4  _9j03^  ^7^70-^19^?^ 

-^23:554:98  94,221.13  ^9;34a27  84,996.39  84,996.39  84,996.40    84,996.40 

Less :  Withdrawals  for  Income  Tax 4,818.05  768.07           882.37  695.90  695.91  695  90         695.90 

Other  Withdrawals -     56.748.04  29,144.88      29,144.88  ^_289mo  __r^  ^--  --^ 

61,566.09  -29:912:95      30,027.25  406.47  406.48  406.47         406.47 

Capital— October  31, 1948                                                           _  ^.  one  10      en  00-.  «o  qa  (^«q  99  84  589  91  84,589.93    84,589.93 

(Before  Issuance  of  Notes)  461,988.89  64,308.18      59,321,02  84,589.92  M,ob.Ui         

Add:  Partners' Notes 214,730.48  104,871.66  _109,858.82 ^^^^^  _^r_:^-  -^^^^^3 -11^93 

Capital-October  31,  1948  "^^^jl^  169,179.84    169,179.84  84,589.92  84,589.91  84,589.93    84, 

Distribution  to  Partners— October  31, 1948                 ,„,,,„o^  iroi-n^L    lfiQi70«i  84  589  02  84,589.91  84,.589.93    84,589.93 

(Per  Schedule  Attached)  676,719.37  169,1/9.64    169,1/9.84  84,obJ.J-  .*,                                 _ 

Balance 

[Italicized  figures  are  shown  in  red.] 
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Disbursements  From  Guardianship  Funds — Other  Than  Income  Taxe 

November  1, 1943  to  October  31, 1948 


99 


Total 
November  1, 1943  to  October  31, 1944 

Guardian  Bond $  460.00 

November  1, 1944  to  October  31, 1945 

Series  E  Bonds 15,000.00 

November  1, 1945  to  October  31, 1946 

Guardian  Bond 357.00 

November  1, 1946  to  October  31, 1947 

Guardian  Bond 357.00 

November  1, 1947  to  October  31, 1948 
Partnership  Adjustments: 
Adjustment  of  10/31/47 

Reserve  for  Service  Charges 

Return  of  Edison  Co.  Deposit 

Guardian  Bond 

Legal  Fees 


[Italicized  figures  shown  in  red.] 


Arthur  E. 

Patricia 

Flo  Dian 

Rowland 

Parker 

Lee  Parker 

Parker 

T.  Parker 

$  115.00 

$  115.00 

$  115.00 

$  115.00 

3,750.00 

3,750.00 

3,750.00 

3,750.00 

89.25 

89.25 

89.25 

89.25 

89.25 

89.25 

89.25 

89.25 

1,584.00 

396.00 

396.00 

396.00 

396.00 

332.84 

83.21 

83.21 

83.21 

83.21 

357.00 

89.25 

89.25 

89.25 

89.25 

402.12 

100.53 

100.53 

100.53 

100.53 

$15,016.28 

$3,754.07 

$3,754.07 

$3 

,754.07 

$3,754.07 

100 

Southern  Heater  Companj^ 

Analysis  of  Distribution  of  Net  Assets 

Dissolution  as  of  October  31,  1948 

E.  R.  Parker,  Guardian 
Patricia 

E.R.                Flo  Arthur  E.        Lee  FloDian      Rowland 

Total            Parker           Parker  Parker        Parker  Parker     T.  Parker 

Cash  in  Bank $    1,328.88    $     332.22     $     332.22  $   166.11    $   166.11  $   166.11    $   166.11 

Accounts  Receivable— Employees 77.16             19.29             19.29  9.65            9.64  9.64            9.65 

Notes  Receivable  From  Partners 214,730.48      53,682.62      53,682.62  26,841.31    26,841.31  26,841.31    26,841.31 

Investment  in  Radiantair,  Inc 15,000.00        3,750.00        3,750.00  1,875.00      1,875.00  1,875.00      1,875.00 

Investment— Southern  Heater  Corporation  340,222.76       85,055.69       85,055.69  42,527.84    42,527.84  42,527.85    42,527.85 

Investment— American  Control  Corporation  52,000.00       13,000.00       13,000.00  6,500.00      6,500.00  6,500.00      6,500.00 

Investment— Parker  Realty  Co 58,000.00       14,500.00       14,500.00  7,250.00      7,250.00  7,250.00      7,250.00 

Tax  Refund  Receivable 181.05            45.26             45.26  22.63           22.63  22.64           22.63 

Customers'  Credit  Balances 4,820.96        1,205.24        1,205.24  602.62         602.62  602.62         602.62 

Partnership  Capital $676,719.37  $169,179.84  $169,179.84  $84,589.92  $84,589.91  $84,589.93  $84,589.93 

[Italicized  figures  are  shown  in  red.] 

Filed  Jan.  10,  1950.  ' 
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Exhibit  16.  Application  for  Authority  to  Com- 
promise Claims  filed  April  11,  1947. 

PLAINTIFFS'  EXHIBIT  No.  16. 

In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Orange 

No.  A-11392 

In  the  Matter  of  the  Guardianship  of 

FLO  DIAN  PARKER,  PATRICIA  LEE 
PARKER,  ROWLAND  TIBBETTS 
PARKER  and  ARTHUR  ELGIN  PARKER, 

Minors. 

APPLICATION  FOR  AUTHORITY  TO 
COMPROMISE  CLAIMS 

To  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Orange : 

Petitioner,  Elgin  R.  Parker,  represents  as  fol- 
lows: 

With  respect  to  the  application  for  authority  to 
compromise  claims  for  the  year  ended  October  31, 
1944,  heretofore  filed  by  your  petitioner  in  August 
of  1946,  the  Court  is  advised  that  Elgin  R.  Parker 
and  Flo  Parker  have  decided  to  pay  the  additional 
income  taxes  proposed  by  the  Commissioner  of 
Internal  Revenue  for  the  year  1944,  to  file  claims 
for  refund  and  to  prosecute  the  same  in  the  Federal 
District  Court  in  Los  Angeles. 
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The  Commissioner  of  Internal  Revenue  has  pro- 
posed additional  Federal  income  taxes  for  the  year 
ended  October  31,  1944,  against  the  parties  as  fol- 
lows : 

Elgin  R.  Parker  $55,589.70 

Flo  Parker 55,562.19 

The  Commissioner  has  offered  to  refund  to  each 
guardianship  estate  the  taxes  paid  by  it  for  the 
year  1944  in  the  amount  of  $13,986.09  each. 

Elgin  R.  Parker  and  Flo  Parker  would  like  to 
pay  said  additional  taxes  in  part  by  cash  and  in 
part  by  offsetting  the  refunds  due  to  the  guardian- 
ship estates  against  the  additional  taxes  due  from 
the  parents.  This  procedure  is  satisfactory  with 
the  Commissioner  of  Internal  Revenue  but  your 
petitioner  would  like  approval  of  the  Court  therefor. 

Your  petitioner  prays  approval  of  the  following 
steps  and  procedures: 

1.  That  he  as  guardian  be  authorized  by  tliis 
Court  to  sign  an  offset  statement  with  Elgin  R. 
Parker  and  Flo  Parker  and  the  Commissioner  of 
Internal  Revenue  whereby  the  refunds  due  to  tlie 
guardianship  estates  for  the  year  1944  may  be 
credited  against  the  additional  taxes  claimed  by 
the  Commissioner  of  Internal  Revenue  to  be  due 
from  Elgin  R.  Parker  and  Flo  Parker  for  the 
year  1944. 

2.  That  in  the  event  Elgin  R.  Parker  and  Flo 
Parker   eventually    lose   their    litigation    with    the 
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Commissioner  of  Internal  Revenue  with  respect  to 
the  incidence  of  the  tax  on  the  income  of  this 
partnership  that  Elgin  R.  Parker  and  Flo  Parker 
be  permitted  to  keep  and  retain  said  refunds  in  at 
least  part  settlement  of  their  claims  against  the 
guardianship  estate  on  account  of  income  taxes. 

3.  In  the  event  that  Elgin  R.  Parker  and  Flo 
Parker  eventually  win  their  litigation  with  the 
Commissioner  of  Internal  Revenue  with  resjDect  to 
the  incidence  of  tax  on  the  income  of  this  partner- 
ship for  the  year  1944  that  Elgin  R.  Parker  and 
Flo  Parker  pay  to  these  guardianship  estates  the 
said  refunds  of  $13,986.09  each,  plus  any  interest 
benefits  that  have  been  obtained  by  said  Elgin  R. 
Parker  and  Flo  Parker  and  that  this  procedure 
be  in  complete  settlement  of  said  claims  by  said 
Elgin  R.  Parker  and  Flo  Parker  against  said 
guardianship. 

4.  That  in  the  event  Elgin  R.  Parker  and  Flo 
Parker  eventually  lose  their  litigation  with  the 
Commissioner  of  Internal  Revenue  respecting  in- 
come tax  on  the  income  of  this  partnership  for  the 
year  1944  that  the  matter  of  the  claims  by  Elgin 
R.  Parker  and  Flo  Parker  against  these  guardian- 
ship estates  on  account  of  income  taxes  for  that 
year  be  further  considered  and,  if  necessary,  adjudi- 
cated. 

5.  That  arrangements  similar  to  the  above  be 
made  with  respect  to  California  income  taxes  in 
the  event  that  the  Franchise  Tax  Commissioner  of 
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the  State  of  California  makes  determinations 
similar  to  those  made  by  the  Commissioner  of 
Internal  Revenue  for  the  year  1944. 

Dated  April  7,  1947. 

/s/  ELGIN  R.  PARKER, 

Petitioner. 

/s/  MELYIN  D.  WILSON, 

Attorney  for  Petitioner. 

State  of  California, 
Comity  of  Los  Angeles — ss. 

Elgin  R.  Parker,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  is  the  petitioner  in  the 
above  and  foregoing  Application  for  Authority  to 
Compromise  Claims ;  that  he  has  read  said  applica- 
tion and  knows  the  contents  thereof  and  that  the 
facts  therein  stated  are  true  as  he  verily  believes. 

/s/  ELGIN  R.  PARKER. 
Subscribed  and  Sworn  to  before  me  this  7th  day 
of  April,  1947. 

[Seal]        /s/  CAPITOLA  FIERKE, 
Notary  Public  in  and  for  Said  County  and  State. 

My  Commission  expires  Oct.  30,  1950. 
[Endorsed]  :     Filed  April  11,  1947. 
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Exhibit  16.     Order  for  Authority  to  Compromise 
Claims  filed  April  11,  1947. 


In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Orange 

No.  A-11392 

In  the  Matter  of  the  Guardianship  of 

FLO  DIAN  PARKER,  PATRICIA  LEE 
PARKER,  ROWLAND  TIBBETTS 
PARKER  and  ARHUR  ELGIN  PARKER, 

Minors. 

ORDER  FOR  AUTHORITY  TO  COMPROMISE 

CLAIMS 

The  petition  of  Elgin  R.  Parker,  as  guardian  of 
the  estates  of  Flo  Dian  Parker,  Patricia  Lee 
Parker,  Rowland  Tibbetts  Parker  and  Arthur  Elgin 
Parker,  minors,  for  authority  to  compromise  claims 
against  the  guardian  coming  on  regularly  to  be 
heard  this  25th  day  of  April,  1947,  and  the  Court, 
after  examining  the  petition  and  hearing  the  evi- 
dence, finds  that  notice  of  the  time  and  place  of 
said  hearing  has  been  duly  given  as  required  by 
law  and  that  no  persons  appearing  to  except  to 
or  contest  said  petition,  and  finds  that  all  the 
allegations  of  said  petition  are  true  and  that  the 
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conditional  or  tentative  compromise  of  claims 
prayed  for  in  said  petition  is  equitable  and  proper 
and  correct, 

It  is,  therefore,  ordered  by  the  Court  that  the 
guardian  of  each  of  said  guardianship  estates  is 
hereby  authorized  as  follows ; 

1.  That  he  as  guardian  is  hereby  authorized 
by  this  Court  to  sign  an  offset  statement  with  Elgin 
R.  Parker  and  Flo  Parker  and  the  Commissioner 
of  Internal  Revenue  whereby  the  refunds  due  to  the 
guardianship  estates  for  the  year  1944  may  be 
credited  against  the  additional  taxes  claimed  by 
the  Commissioner  of  Internal  Revenue  to  be  due 
from  Elgin  R.  Parker  and  Flo  Parker  for  the  year 
1944. 

2.  That  in  the  event  Elgin  R.  Parker  and  Flo 
Parker  eventually  lose  their  litigation  with  the 
Commissioner  of  Internal  Revenue  with  respect 
to  the  incidence  of  the  tax  on  the  income  of  this 
partnership  that  Elgin  R.  Parker  and  Flo  Parker 
be  permitted  to  keep  and  retain  said  refunds  in 
at  least  part  settlement  of  their  claims  against  the 
guardianship  estate  on  account  of  income  taxes,  and 
that  the  claims  of  Elgin  R.  Parker  and  Flo  Parker 
be  further  considered,  and  if  necessary,  adjudi- 
cated. 

3.  In  the  event  that  Elgin  R.  Parker  and  Flo 
Parker  eventually  win  their  litigation  with  the  Com- 
missioner of  Internal  Revenue  with  respect  to  the 
incidence  of  tax  on  the  income  of  this  partnership 
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for  the  year  1944  that  Elgin  R.  Parker  and  Flo 
Parker  pay  to  these  guardianship  estates  the  said 
refunds  of  $13,986.09  each,  plus  any  interest  bene- 
fits that  have  been  obtained  by  said  Elgin  R.  Parker 
and  Flo  Parker  and  that  this  procedure  be  in  com- 
plete settlement  of  said  claims  by  said  Elgin  R. 
Parker  and  Flo  Parker  against  said  guardianship. 

4.  That  arrangements  similar  to  the  above  be 
made  with  respect  to  California  income  taxes  in 
the  event  that  the  Franchise  Tax  Commissioner 
of  the  State  of  California  makes  determinations 
similar  to  those  made  by  the  Commissioner  of  In- 
ternal Revenue  for  the  year  1944. 

Dated:     4/25/47. 

/s/  [Indistinguishable] 

Judge  of  the  Superior  Court. 

[Endorsed] :     Filed  April  25,  1947. 


The  defendant  introduced  into  evidence  Exhibits 
which  are  printed  or  condensed  as  follows: 

Defendant's  Exhibit  A.  Docmiients  in  the 
Guardianship  Proceedings. 

Defendant's  Exhibit  A  comprised  28  documents 
filed  in  the  guardianship  proceedings.  Documents 
1,  2,  3,  5,  6,  8,  10,  11,  20,  23,  and  28  were  filed  by 
plaintiff  and  are  described  in  Plaintiffs'  Exhibits, 
above. 

Documents  4,  7,  9,  15,  18,  and  25  are  copies  of 
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orders  dispensing  with  notice  or  orders  prescribing 
notice  of  various  hearings  or  the  like. 

Defendant's  Exhibit  A  included  documents  not 
covered  above  which  are  condensed  or  included  in 
full,  as  follows: 

1.  Second  Annual  Account  of  Guardian  and 
Petition  for  Allowance  of  Attorneys'  Fees  filed 
January  19,  1946. 

2.  Decree  Settling  Second  Annual  Account  of 
Guardian  and  Ordering  Payment  of  Attorneys' 
Fees  filed  February  1,  1946. 

3.  Application  for  Instruction  on  Investment 
of  Funds  of  Wards  filed  April  5,  1946.  The  appli- 
cation recited  that  each  guardianship  estate  had  a 
one-eighth  interest  in  the  partnership  known  as 
Southern  Heater  Company,  and  each  interest  had 
a  book  value  of  $54,417.94.  In  addition,  each  guard- 
ianship estate  had  Series  E  bonds  costing  $3,750.00 
making  a  total  for  each  estate  of  $58,167,94. 

The  application  requested  authority  for  the 
guardian  to  cause  the  partnership,  Southern  Heater 
Company,  to  transfer  personal  propert}^  such  as 
machine  and  equipment  inventory,  cash,  to  a  cor- 
poration about  to  be  formed  to  be  known  as  South- 
ern Heater  Corporation.  The  cost  of  the  assets  to  be 
transferred  was  $304,000.00  and  the  partnership 
was  to  receive  from  Southern  Heater  Corporation 
all  of  its  outstanding  stock  of  the  par  value  of 
$304,000.00.  Said  corporation  would  carry  on  the 
business   of   manufacturing   and   soiling   of   water 
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heaters  and  other  household  appliances.  It  would 
leave  from  the  partnership  such  land  and  buildings 
as  it  needed  and  would  employ  as  officers  Elgin  R. 
Parker,  his  wife,  and  other  employees  of  the  part- 
nership. 

The  application  also  requested  authority  to  trans- 
fer from  the  partnership  personal  property  having 
a  cost  of  $48,000.00  to  a  corporation  about  to  be 
formed  called  The  American  Control  Corporation 
which  would  issue  out  of  its  outstanding  stock  of  a 
par  value  of  $48,000.00  to  the  partnership.  This 
corporation  w^ould  manufacture  and  sell  automatic 
controls  and  brass  specialties  and  its  officers  and 
directors  would  also  be  Elgin  R.  Parker  and  his 
wife  and  other  employees  of  the  partnership. 

The  api^lication  recited  various  business  reasons 
for  the  proposed  incorporation  of  parts  of  the 
partnership  business. 

4.  Order  Instructing  Guardian  on  Investment 
of  Guardianship  Funds,  filed  April  5,  1946.  The 
Court  issued  its  order  instructing  the  guardian  to 
transact  the  matters  covered  in  the  application. 

5.  The  defendant  offered  in  evidence  Application 
for  Authority  to  Compromise  Claims  which  was 
filed  in  the  Probate  Court  August  27,  1946.  The 
plaintiffs  objected  on  the  ground  that  there  were 
some  statements  therein  signed  by  Elgin  R.  Parker, 
the  guardian,  as  to  the  status  of  the  law  on  family 
partnerships  and  that  this  was  a  matter  of  opinion 
of  law  and  could  not  be  taken  as  an  admission  of 
any  kind  against  him.   The  document  was  admitted 
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over  the  plaintiffs'  objection  and  sent  out  to  the 
jury  room  with  the  Jury  along  with  all  the  other 
documents  in  the  case. 

In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Orange 

No.  A-11392 

In  the  Matter  of  the  Guardianship  of 

FLO  DIAN  PAEKER,  PATRICIA  LEE 
PARKER,  ROWLAND  TIBBETTS 
PARKER  and  ARTHUR  ELGIN  PARKER, 

Minors. 

APPLICATION  FOR  AUTHORITY  TO 
COMPROMISE  CLAIMS 

To  the  Superior  Court  of  the  State  of  California 
In  and  for  the  Comity  of  Orange: 

Petitioner,  Elgin  R.  Parker,  represents  as  fol- 
lows: 

That  he  is  the  duly  appointed  and  acting  guardian 
of  the  estates  of  Flo  Dian  Parker,  Patricia  Lee 
Parker,  Rowland  Tibbetts  Parker  and  Arthur  Elgin 
Parker,  minors,  having  been  appointed  on  the  31st 
day  of  December,  1943,  and  having  posted  the 
proper  surety  bond  required  by  the  order  of  the 
Court. 
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Each  guardianship  estate  consists  of  a  121/2% 
interest  in  and  to  the  business  and  assets  of  a  part- 
nership known  as  Southern  Heater  Company  and 
Series  "E"  United  States  Government  Bonds  in 
the  face  value  of  $3,750.00.  As  of  October  31,  1945, 
the  interest  of  each  guardianship  estate  in  the 
capital  of  the  partnership  amounted  to  $54,417.94 
book  value.  The  partnership  assets  consist  of  all 
of  the  stock  of  Southern  Heater  Corporation,  a 
California  corporation,  and  all  of  the  stock  of 
American  Control  Corporation,  a  California  cor- 
poration, real  estate,  bank  accounts  and  minor  mis- 
cellaneous assets. 

As  of  October  31,  1943,  your  petitioner  and  his 
wife,  Flo  Parker,  were  equal  partners  owning  the 
business  known  as  Southern  Heater  Company.  On 
that  date  each  of  them  gave  to  each  of  their  four 
children  named  herein  a  61/4%  interest  in  and  to  the 
assets  and  business  of  said  Southern  Heater  Com- 
pany, a  co-partnership.  After  the  gift,  with  the  ap- 
proval of  this  Court,  the  guardian  entered  into  a 
partnership  agreement  w^herein  the  four  children 
and  their  parents  became  partners  under  the  firm 
name  of  Southern  Heater  Company.  At  the  time 
of  the  gift  and  of  the  creation  of  the  partnership 
it  was  expected  and  anticipated  that  each  of  the 
partners,  including  the  four  minors,  would  be  tax- 
able upon  their  shares  of  the  partnership  income. 
Each  of  the  six  persons  filed  Federal  and  State 
income  tax  returns  and  paid  the  tax  showTi  on  their 
income  from  the  partnership. 

The  Commissioner  of  Internal  Revenue  through 
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the  Internal  Revenue  Agent  in  Charge  at  Los  An- 
geles, California,  has  made  an  examination  of  the 
income  tax  returns  of  the  partnership  and  of  the 
six  partners  for  the  period  ending  October  31,  1944, 
and  has  rendered  a  report  under  date  of  July  15, 
1946. 

The  Commissioner  of  Internal  Revenue  has  taken 
the  position  that  the  children's  interest  in  the  part- 
nership will  not  be  recognized  for  income  tax  pur- 
poses and  that  all  the  income  of  the  partnership 
will  be  taxed  to  their  parents.  The  Commissioner 
has  proposed  additional  Federal  income  taxes  for 
the  year  ended  October  31,  1944,  as  follows: 

Elgin  R.  Parker $55,589.70 

Flo  Parker 55,562.19 

The  Commissioner  has  offered  to  refund  to  each 
guardianship  estate  the  taxes  paid  by  it  for  the 
year  1944  in  the  amount  of  $13,986.09  each. 

It  will  be  seen  that  the  inclusion  in  the  parents' 
return  of  the  children's  share  of  the  partnership 
income  results  in  a  greater  additional  tax  than  the 
refimds  offered  to  the  children.  This  is  due  to  the 
fact  that  the  income  tax  rates  increase  as  the  amount 
of  income  increases. 

The  Commissioner  bases  his  contention  ujjon  de- 
cisions of  the  Supreme  Court  of  the  United  States 
in  A.  L.  Lusthaus  vs.  Commissioner,  66  Sup.  Ct. 
539,  and  Frances  E.  Tower  vs.  Commissioner,  66 
Sup.  Ct.  532,  both  decided  February  25,  1946, 
wherein  the  income  of  so-called  family  partnerships 
was  taxed  to  the  husbands  who  liad  built  u])  the 
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business.  Since  the  decisions  of  the  Supreme  Court, 
the  Tax  Court  of  the  United  States  and  other  Fed- 
eral Courts  have  followed  the  Supreme  Court  cases 
in  facts  more  nearly  paralleling  those  in  the  cases 
involved  in  the  instant  case. 

It  will  be  seen  with  respect  to  the  partners  of 
Southern  Heater  Company  that  if  the  adult  part- 
ners are  required  to  pay  the  tax  on  all  of  the  in- 
come of  the  partnership  they  will  have  to  draw 
their  portions  of  the  income  and  capital  out  of  the 
business  with  the  result  that  in  the  long  run  the 
children  will  own  the  business  and  the  parents  will 
have  nothing.  If  this  was  carried  to  its  logical 
conclusion  the  parents  would,  of  course,  be  com- 
pletely without  assets  with  which  to  pay  the  income 
tax  and  the  children  would  own  the  entire  business. 

This  was  not  the  intention  of  the  parents  in 
making  gifts  to  the  children.  It  was  intended  that 
each  would  pay  the  tax  on  his  or  her  share  of  the 
income. 

It  seems  entirely  probable  that  the  claims  of  the 
Commissioner  of  Internal  Revenue  in  this  case 
will  be  sustained  by  the  Tax  Court  and  the  other 
Courts  of  the  United  States  and  by  the  State  tax 
authorities.  Your  petitioner  and  his  wife  will  prob- 
ably file  protests  and  endeavor  to  effect  some  set- 
tlement and  saving  of  tax  but  it  appears  that  this 
is  an  undertaking  with  very  little  prospect  of  suc- 
cess. 

Your  petitioner,  as  an  individual,  and  his  wife, 
Flo  Parker,  as  the  donors  of  interests  to  the  chil- 
dren, believe  and  claim  that  if  they  are  required 
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to  pay  income  tax  on  the  whole  of  the  income  of 
the  partnership  of  Southern  Heater  Company  that 
the  guardianship  estates  herein  involved  should 
transfer  to  your  petitioner  and  his  wife  sufficient 
amounts  of  money,  properties  or  credits  to  enable 
the  petitioner  and  his  wife  to  pay  the  additional 
taxes  involved.  In  other  words,  the  guardianship 
estates  should  turn  over  to  the  petitioner  and  his 
wife  for  the  year  1944  an  amount  equal  to  the  net 
additional  tax  demanded  by  the  Conmiissioner  of 
$111,151.89.  The  guardianship  estates  should  turn 
over  to  the  parents,  the  claimants  herein,  amounts 
equal  to  the  refunds  which  the  guardianship  estates 
may  receive  from  the  Collector  of  Internal  Revenue 
aggregating  $55,944.36  and  additional  money,  prop- 
erties or  credits  in  an  amount  of  $55,207.53.  This 
could  be  done  by  transferring  a  credit  of  $111,- 
151.89  from  the  capital  accounts  of  the  guardian- 
ship estates  on  the  partnership  books  of  Southern 
Heater  Company  to  your  petitioner  and  Flo  Parker 
in  the  amounts  of  $55,075.94  each,  for  a  total  of 
$111,151.89. 

The  petitioner  and  his  wife,  Flo  Parker,  believe 
that  such  an  adjustment  is  required  by  the  cir- 
cumstances of  the  case,  by  their  intention  in  making 
the  original  gifts,  by  the  impossibility  of  going  on 
with  the  situation  if  such  adjustment  is  not  made, 
and  by  the  equities  of  the  case. 

If  approval  of  the  compromise  herein  requested 
is  not  granted  it  is  obvious  tliat  it  will  not  be  long 
before  the  Commissioner  of  Internal  Revenue  will 
be  filing  claims  against  the  guardianship  estates  for 
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the  income  taxes  due  from  the  parents  on  the  total 
income  of  the  partnership.  In  such  case  the  Com- 
missioner would  probably  distrain  upon  the  partner- 
ship assets  and  disrupt,  if  not  ruin,  the  business. 

It  is  believed,  therefore,  that  it  is  for  the  best 
interests  of  the  guardianship  estates  and  for  the 
advantage  of  the  wards  that  this  adjustment  be 
made  and  that  this  compromise  be  approved. 

Wherefore,  your  petitioner  prays  that  the  Court 
hear  this  matter  and  authorize  the  guardian  on  be- 
half of  the  guardianship  estates  to  turn  over  to 
Elgin  R.  Parker  and  Flo  Parker  out  of  the  guard- 
ianship estates  interests  in  the  capital  of  Southern 
Heater  Company  in  the  amount  of  $55,075.94  for 
the  benefit  of  Elgin  R.  Parker  and  the  amount  of 
$55,075.94  for  the  benefit  of  Flo  Parker  on  account 
of  1944  Federal  income  taxes. 

It  is  further  prayed  that  the  Court  hear  this  mat- 
ter and  authorize  the  guardian  on  behalf  of  the 
guardianship  estates  to  turn  over  to  Elgin  R. 
Parker  and  Flo  Parker  out  of  the  guardianship 
estates  interests  in  the  capital  of  Southern  Heater 
Company  for  the  benefit  of  Elgin  R.  Parker  and 
for  the  benefit  of  Flo  Parker  on  account  of  1944 
State  income  taxes,  when  the  State  returns  have 
been  audited  and  the  additional  State  income  taxes 
due  from  petitioner  and  his  wife,  Flo  Parker,  have 
been  determined,  and  for  further  orders  as  may  be 
proper  in  the  premises. 

In  view  of  the  fact  that  your  petitioner  is  the 
guardian   of   the   respective   guardianship   estates. 
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it  is  requested  that  the  Court  order  that  notice  be 
dispensed  with. 

Dated  August  17,  1946. 

/s/ELGIN  R.  PARKER, 
Petitioner. 

s/  MELVIN  D.  WILSON, 

Attorney  for  Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

Elgin  R.  Parker,  being  first  duly  sworn,  on  oath 
deposes  and  says  that  he  is  the  petitioner  in  the 
above  and  foregoing  Application  for  Authority  to 
Compromise  Claims ;  that  he  has  read  said  Applica- 
tion and  knows  the  contents  thereof  and  that  the 
facts  therein  stated  are  true  as  he  verily  believes. 

/s/  ELGIN  R.  PARKER. 
Subscribed  and   Sworn   to   before  me   this   11th 
day  of  August,  1946. 

[Seal]        /s/  L.  E.  MARTIN, 
Notary  Public  in  and  for  said  County  and  State. 


6.  Memorandum  in  re  Incidence  of  Federal 
Income  Tax  Liability  on  1944  Partnership  Income 
filed  September  16,  1946. 

The  defendant  offered  this  document  in  evidence 
and  the  plaintiffs  objected  on  the  ground  that  it  was 
a  memorandum  signed  by  an  attorney  and  ox- 
pressed  matters  of  oi)inion  rather  than  statements 
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of  fact  and  that  it  was  not  admissible  as  an  ad- 
mission against  the  interests  of  the  plaintiffs.  The 
Court  admitted  the  document  over  the  objection 
of  the  plaintiffs. 

In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Orange 

No.  A-11392 

In  the  Matter  of  the  Guardianship  of 

FLO  DIAN  PARKER,  PATRICIA  LEE 
PARKER,  ROWLAND  TIBBETTS 
PARKER  and  ARTHUR  ELGIN  PARKER, 

Minors. 


MEMORANDUM  IN  RE  INCIDENCE  OF  FED- 
ERAL INCOME  TAX  LIABILITY  ON  1944 
PARTNERSHIP  INCOME 

A.    Result  if  Children  Pay  No  Tax  at  All 

Share  of  Balance  Left 

Partnership  After 

Income  Tax  Burden         Federal  Tax 

Father  $  69,138.48 

Mother  69,138.48 

Flo  Dian  31,569.24 

Patricia  31,569.24 

Rowland    31,569.24 

Arthur  31,569.24 


Totals $264,553.92 


$  97,053.85 
96,838.84 

($27,915.37) 

(  27,700.36) 

31,569.24 

31,569.24 

31,569.24 

31,569.24 

$193,892.69 

$70,661.23 
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B.    Result  if  All  Share  the  Tax  Burden  in  the 
Original  Proportions 

Share  of  Balance  Left 

Partnership  After 

Income           Tax  Burden  Federal  Tax 

Father  $  69,138.48        $  57,973.91  $11,164.57 

Mother  69,138.48            57,702.46  11,436.02 

Flo  Dian  31,569.24            19,554.08  12,015.16 

Patricia  31,569.24            19,554.08  12,015.16 

Rowland    31,569.24            19,554.08  12,015.16 

Arthur  31,569.24            19,554.08  12,015.16 

Totals $264,553.92        $193,892.69  $70,661.23 


C.    Result  if  Children  Pay  All  of  the  Additional  Tax 

Share  of  Balance  Left 

Partnership  After 

Income  Tax  Burden  Federal  Tax 

Father  $  69,138.48  $  41,464.15  $27,674.33 

Mother  69,138.48  41,276.65  27,861.83 

Flo  Dian  31,569.24  27,787.98  3,781.26 

Patricia  31,569.24  27,787.97  3,781.26 

Rowland   31,569.24  27,787.97  3,781.26 

Arthur  31,569.24  27,787.97  3,781.26 

Totals $264,553.92  $193,892.69  $70,661.20 


Comments 

1.  Situation  A  is  insufferable  and  unintended. 

2.  Situation  B  is  unsatisfactory  because  the 
parents  pay  California  Income  Tax  of  about 
$3,000.00  each,  in  addition  to  the  Federal  tax,  and 
suppoi-t  themselves  and  five  children.  This  would 
take    ap])roxiiuately    all    of    tlioir    oaruing's,    while 
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the  four  children  grew  rich.  This  would  be  unfair 
to  the  fifth  child,  which  has  received  no  gift. 

The  parents  paid  considerable  gift  taxes  on  the 
1943  gifts  of  interests  in  the  business.  Further- 
more, the  tax  authorities  will  probably  contend  that 
the  parents  are  subject  to  gift  tax  on  the  profits 
of  each  year  which  are  credited  to  the  children — 
that  this  w^as  the  parents '  income,  and  when  set  over 
to  the  children  on  the  partnership  books,  constitute 
a  taxable  gift. 

The  father  received  a  salary  of  but  $12,000, 
whereas  his  services  were  worth  at  least  $52,000 
per  year.  If  a  full  and  fair  salary  of  $52,000  per 
year  had  been  paid  the  father,  a  result  more  com- 
parable to  that  shown  in  situation  C  would  have 
obtained. 

3.  Situation  C  is  most  equitable  result.  Out  of 
the  balance  remaining  to  the  parents,  they  w^ould 
pay  California  income  tax  of  about  $3,000  a  year 
each,  support  themselves  and  five  children,  and  have 
a  reasonable  balance  left.  The  children  would  build 
up  a  considerable  amount  over  a  period  of  years. 

The  parents  furnished  all  of  the  capital,  do  all 
the  work  and  support  the  children,  so  should  be 
taken  care  of  first. 

Under  C,  the  children  would  still  be  in  a  favor- 
able and  fortunate  position.  They  would  receive, 
after  all  taxes,  State  and  Federal,  about  12%  on 
their  original  gift. 

4.  California  income  tax  is  still  to  be  reckoned 
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with,  and  should  be  settled  on  the  same  basis  as  the 
Federal  tax. 

5.  This  problem  continues  for  all  of  1945  and  for 
four  months  of  1946,  after  which  corporations  were 
formed. 

/s/  MELVIN  D.  WILSON. 


7.  Third  Annual  Account  of  Guardian. 

This  account  records  the  activities  of  the  partner- 
ship and  of  the  guardian  for  the  year  ended  Oc- 
tober 31,  1946.  It  asks  that  the  account  be  approved 
except  that  the  pending  claims  of  Elgin  R.  Parker 
and  Flo  Parker  for  adjustment  on  account  of  in- 
come taxes,  which  had  not  been  acted  upon  by  the 
Superior  Court. 

8.  Decree  Settling  Third  Annual  Account  of 
Guardian  filed  April  25,  1947.  The  Court  made  a 
decree  approving  the  Third  Annual  Account  and 
ordering  the  payment  of  attorneys'  fees  in  the 
amount  of  $100.00. 

9.  Fourth  Annual  Account  of  Guardian  and 
Application  for  Authority  to  Compromise  Claims, 
filed  July  16,  1948. 

This  account  showed  the  operations  of  the  part- 
nership and  of  the  guardianship  estates  to  March 
31,  1948. 

The  guardian  also  asked  authority  of  tlio  Court 
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to  use  the  federal  income  tax  refimcls  payable  to  the 
children  for  1945  and  1946  in  the  same  manner 
and  under  the  same  terms  as  were  set  forth  in 
plaintiffs'  Exhibits  Xo.  16  for  the  taxable  year, 
1944. 

The  account  also  requested  authority  of  the  Court 
to  transfer  the  real  estate  owned  by  the  partnership 
and  costing  $58,000.00  to  a  corporation,  about  to  be 
formed,  to  be  known  as  The  Parker  Corporation,  in 
consideration  of  issuing  to  the  partnership  all  the 
outstanding  stock  of  the  corporation  of  a  par  value 
of  $58,000.00  and  stated  that  the  officers  of  the  cor- 
poration would  be  Elgin  R.  Parker  and  his  wiie, 
and  sister  who  was  an  employee  of  the  partnership. 

The  application  stated  that  it  was  believed  to  be 
for  the  best  interests  of  the  guardianship  estates 
to  have  the  property  o\^Tied  by  a  corporation,  as 
such  o\^Tiership  would  prevent  the  title  to  the 
property  being  in  undivided  interests  in  several 
persons,  such  as  might  be  the  case  should  some  of 
the  wards  attain  majority  or  marry  and  die  leaving 
a  spouse  or  issue.  If  interests  in  the  property  fell 
into  hands  of  persons  with  divergent  views  from 
the  other  owners  of  the  interests,  it  would  depress 
the  value  of  each  interest. 

10.  Order  Settling  Fourth  Annual  Account  of 
Guardian  filed  July  30,  1948. 
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Id  the  Superior  Court  of  the  State  of  California 

In  and  for  the  County  of  Orange 

No.  A-11392 

In  the  Matter  of  the  Guardianship  of 

FLO  DIAN  PARKER,  PATRICIA  LEE 
PARKER,  ROWLAND  TIBBETTS 
PARKER  and  ARTHUR  ELGIN  PARKER, 

Minors. 

ORDER  SETTLING  FOURTH  ANNUAL  AC- 
COUNT OF  GUARDIAN  AND  ORDER  FOR 
PAYMENT  OF  ATTORNEY'S  FEES  AND 
ORDER  FOR  AUTHORITY  TO  COMPRO- 
MISE CLAIMS  AND  ORDER  INSTRUCT- 
ING GUARDIAN  ON  INVESTMENT  OP 
FUNDS  OF  WARDS 

Comes  now  Elgin  R.  Parker,  guardian  of  the 
guardianship  estates  of  Flo  Dian  Parker,  Patricia 
Lee  Parker,  Rowland  Tibbetts  Parker  and  Arthur 
Elgin  Parker,  minors,  by  Melvin  D.  Wilson,  Attor- 
ney, and  presents  to  the  Court  for  settlement  his 
Fourth  Annual  Account  showing  charges  in  favor 
of  each  of  said  guardianship  estates  amounting 
to  $89,078.02  and  claiming  credits  amounting  to 
$1,084.50,  leaving  a  bahmce  of  $87,993.52  in  his 
hands  belonging  to  each  of  said  guardianship 
estates,  subject  to  unsettled  claims  of  Elgin  R. 
Parker  and  Flo  Parker  for  adjustment  on  account 
of  federal  and  state  income  taxes  for  the  years 
1944,  1945  and  1946;  that  he  now  proves  to  the 
satisfaction  of  the  Court  that  said  account  was  filed 


Harry  C.  Westover,  etc.  123 

on  or  about  the  —  day  of  July,  1948;  that  the 
Clerk  thereupon  appointed  the  30th  day  of  July, 
1948,  as  the  time  for  the  settlement  thereof;  that 
notice  of  the  time  and  place  of  said  settlement  has 
been  duly  given  as  required  by  law  and  that  no 
person  appearing  to  except  to  or  contest  said  ac- 
count, the  Court,  after  hearing  evidence,  finds  said 
account  correct  and  that  the  attorney's  fees  set  forth 
in  the  accompanying  report  are  justly  due  and  pay- 
able out  of  said  estate. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
by  the  Court  that  said  account  be  in  all  respects 
approved,  allowed  and  settled  and  that  Elgin  R. 
Parker  forthwith,  out  of  the  moneys  in  his  hands 
belonging  to  said  estates,  pay  to  Melvin  D.  Wilson, 
Esq.,  the  amount  of  $400.00. 

It  Is  Also  Ordered,  Adjudged  and  Decreed  by 
the  Court  that  the  action  of  the  guardian  of  each 
of  said  guardianship  estates  in  retaining  in  the 
partnership  of  Southern  Heater  Company  the  earn- 
ings thereof  for  the  seventeen  months  period  ended 
March  31,  1948,  excepting  the  withdrawals  for  per- 
sonal use  and  current  federal  and  state  income 
taxes  in  the  amount  of  $1,084.50  for  each  estate, 
be  hereby  approved,  allow^ed  and  settled. 

The  petition  of  Elgin  R.  Parker,  as  guardian  of 
the  above  named  estates,  for  authority  to  compro- 
mise claims  against  the  guardian  and  the  applica- 
tion for  instruction  on  investment  of  funds  of 
wards,  coming  on  regularly  to  be  heard  this  30th 
day  of  July,  1948,  and  the  Court,  after  examining 
the  petition  and  hearing  the  evidence,  finds  that 
notice  of  the  time  and  place  of  such  hearing  has 
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been  duly  given  as  required  by  law  and  that  no 
person  appearing  to  except  to  or  contest  said  peti- 
tion, finds  that  all  of  the  allegations  of  said  petition 
are  true  and  that  the  conditional  or  tentative  com- 
promise of  claims  prayed  for  in  said  petition  is 
equitable  and  j^roper  and  correct. 

It  Is  Therefore  Ordered  by  the  Court  that  the 
guardian  of  each  of  said  guardianship  estates  is 
hereby  authorized  as  follows: 

1.  That  he  as  guardian  is  authorized  by  this 
Court  to  sign  an  offset  statement  with  Elgin  R. 
Parker  and  Flo  Parker  and  the  Commissioner  of 
Internal  Revenue  where  the  refunds  due  to  the 
guardianship  estates  for  the  years  1945  and  1946 
may  be  credited  against  the  additional  taxes  claimed 
by  the  Commissioner  of  Internal  Revenue  to  be  due 
from  Elgin  R.  Parker  and  Flo  Parker  for  the  years 
1945  and  1946. 

2.  That  in  the  event  Elgin  R.  Parker  and  Flo 
Parker  eventually  lose  their  litigation  with  the 
Commissioner  of  Internal  Revenue  with  respect  to 
the  incidence  of  the  tax  on  the  income  of  this  part- 
nership that  Elgin  R.  Parker  and  Flo  Parker  are 
permitted  to  keep  and  retain  said  refunds  in  at 
least  part  settlement  of  their  claims  against  the 
guardianship  estates  on  account  of  income  taxes. 

3.  In  the  event  that  Elgin  R.  Parker  and  Flo 
Parker  eventually  win  their  litigation  with  the 
Commissioner  of  Internal  Revenue  with  respect  to 
the  incidence  of  tax  on  the  income  of  this  partner- 
ship  for  the  years   1945  and   3946  that  Elgin   R. 
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Parker  and  Flo  Parker  pay  to  these  guardianship 
estates  the  said  refunds,  plus  any  interest  benefits 
that  have  been  obtained  by  said  Elgin  R.  Parker 
and  Flo  Parker  thereon  and  that  this  procedure  is 
in  complete  settlement  of  said  claims  by  said  Elgin 
R.  Parker  and  Flo  Parker  against  said  guardian- 
ships. 

4.  That  in  the  event  Elgin  R.  Parker  and  Flo 
Parker  eventually  lose  their  litigation  with  the 
Commissioner  of  Internal  Revenue  respecting  in- 
come tax  on  the  income  of  this  partnership  for  the 
years  1945  and  1946  that  the  matter  of  the  claims 
by  Elgin  R.  Parker  and  Flo  Parker  against  these 
guardianship  estates  on  accoiuit  of  income  taxes  for 
those  years  be  further  considered  and,  if  necessary, 
adjudicated. 

5.  That  arrangements  similar  to  the  above  be 
made  with  respect  to  California  income  taxes  in  the 
event  that  the  Franchise  Tax  Commissioner  of  the 
State  of  California  makes  determinations  similar 
to  those  made  by  the  Commissioner  of  Internal 
Revenue  for  the  years  1945  and  1946. 

The  Court  Further  Orders  that  Elgin  R.  Parker, 
as  guardian  of  the  above-entitled  guardianship 
estates,  be  hereby  authorized  and  instructed  to  par- 
ticipate in  taking  the  following  steps: 

1.  To  cause  the  formation  of  a  corporation  to 
be  known  as  The  Parker  Corporation,  or  a  similar 
name,  with  an  authorized  capital  of  $100,000.00  con- 
sisting of  1,000  shares  of  capital  stock,  each  of  a 
par  value  of  $100.00;  to  transfer  to  said  coi-pora- 
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tion  from  the  assets  of  Southern  Heater  Company 
(a  partnership)  real  property  of  a  book  value  of 
approximately  $57,479.04  and  cash  in  the  amount 
of  $886.36,  consideration  for  the  issuance  by  said 
corporation  to  the  partnership  of  stock  of  the  par 
value  of  $58,000.00,  to  be  the  then  only  outstanding 
stock  of  said  corporation. 

2.  The  partnership  known  as  Southern  Heater 
Company  may  continue  in  operation  owning  cash, 
stocks  and  other  assets. 

3.  The  above  transfer  to  be  made  conditional 
upon  obtaining  approval  of  the  surety  and  the  per- 
tinent state  and  federal  authorities. 

Dated :     This  30th  day  of  July,  1948. 

/s/  ROBERT  GARDNER, 

Judge  of  the  Superior  Court. 

[Endorsed] :     Filed  July  30,  1948. 


11.  Fifth  Annual  Account  of  Guardian,  filed 
November  15,  1948. 

This  account  stated  that  four  claims  had  been 
presented  against  the  guardianship  estates  and  had 
not  been  settled  except  on  a  tentative  basis. 

It  showed  that  each  guardianship  estate  had  a 
12y2%  interest  in  the  partnership  known  as  South- 
ern Heater  Company,  having  a  book  value  of 
$84,589.92  and  Series  E  Bonds  having  a  cost  of 
$3,750.00  or  a  total  for  each  estate  of  $88,339.92. 

The  operating  statement  of  the  partnership  for 
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the  period  April  1,  1948,  to  October  31,  1948,  was 
shown  as  well  as  an  analysis  of  the  partnership 
capital  and  the  balance  sheet  at  October  31,  1948. 

The  account  prayed  for  authority  to  pay  attor- 
neys' fees  of  $200.00. 

The  account  showed  that  the  partnership,  as  of 
October  31,  1948,  owned  practically  nothing  except 
the  stock  of  four  corporations;  namely,  Southern 
Heater  Corporation,  American  Control  Corpora- 
tion, The  Parker  Realty  Company  and  Radiantair, 
Inc.  and  the  notes  signed  by  Elgin  R.  Parker  and 
Flo  Parker  payable  to  the  partnership.  It  stated 
that  the  notes  of  Elgin  R.  Parker  and  Flo  Parker, 
owned  by  the  partnership,  were  given  to  the  part- 
nership to  represent  the  obligations  to  repay  ex- 
cessive withdrawals  made  by  Elgin  R.  Parker  and 
Flo  Parker  to  enable  said  persons  to  pay  their  in- 
come taxes.  The  account  said,  ^'If  the  said  parties 
win  their  income  tax  cases,  they  can  pay  the  notes 
out  of  their  income  tax  refunds.  In  the  event  they 
lose  the  income  tax  cases,  they  will  seek  further 
adjustment,  with  the  approval  of  this  Court,  against 
the  guardianship  estates  on  account  of  income  tax 
matters." 

The  report  said  that  in  as  much  as  all  the  activi- 
ties of  the  partnership  had  been  reduced  to  the 
mere  holding  of  stock  of  corporations,  it  was  be- 
lieved that  it  would  be  to  the  best  interests  of  the 
partners  and  the  guardianship  estates  that  the 
partnership  be  dissolved  and  the  stock  and  notes 
distributed  to  the  partners  who  would  hold  them 
directly,  or  through  their  guardian. 
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The  report  prayed  for  approval  of  the  account, 
showing  the  unsettled  claims  against  each  guardian- 
ship estate  filed  by  Elgin  R.  Parker  and  Flo  Parker 
for  adjustment  on  account  of  income  taxes;  that 
an  order  be  made  for  the  payment  of  attorneys' 
fees  of  $200.00 ;  that  the  dissolution  of  the  partner- 
ship be  approved  and  the  distribution  of  its  assets 
directly  to  the  partners  or  to  the  guardianship 
estates  be  authorized. 

An  Order  Settling  Fifth  Annual  Account  of 
Guardian  filed  December  7,  1948,  was  made  by  the 
Court  and  appears  among  the  plantiffs'  exhibits 
No.  3. 

DEFENDANT'S  EXHIBIT  B 
Flo  Dian  Parker  (a  minor) 
(Individual) 
Los  Angeles  Div. 
LA:30D 

Acceptance  of  Proposed  Overassessment 
Return  filed  in  Sixth  Collection  District  of  Cali- 
fornia. 

[Stamped] :    To  Bureau,  May  19,  1947. 
L.  L.  C. 

The  following  overassessment  or  overassessments  of 

tax  are  hereby  accepted  as  correct : 
taxable  year  ended  December  31,  1944, 

income  tax  in  the  sum  of $13,986.09 

taxable  year  ended ,  income  tax 

in  the  sum  of $ 

taxable  year  ended (declared 

value)  excess-profits  tax  in  the  sum  of  $ 
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taxable  year  ended excess  profits 

tax  in  the  sum  of $ 

taxable  year  ended in  the  sum  of  $ 


amounting  to  the  total  sum  of $ 

as  indicated  in  the  statement  furnished  the  under- 
signed taxpayer  (s),  under  date  of  July  15,  1946. 
FLO  DIAN  PARKER  (a  minor), 
(Taxpayer) 
By  /s/  ELGIN  R.  PARKER, 
Guardian, 

Box  629,  Compton, 
California. 
[Stamped]:     Received  April  30,  1947.     Internal 
Revenue  Agent  in  Charge,  Los  Angeles  Division. 
Date :  April  30,  1947. 

NOTE. — The  execution  and  filing  of  this  accept- 
ance at  the  address  shown  in  the  accompanying 
letter  will  expedite  the  indicated  adjustment  of  your 
tax  liability.  This  acceptance  is  not  an  agreement 
as  provided  under  section  3760  of  the  Internal  Rev- 
enue Code. 

If  this  acceptance  is  executed  with  respect  to  a 
year  for  which  a  Joint  Return  of  a  Husband  and 
Wife  was  filed,  it  must  be  signed  by  both  spouses, 
except  that  one  spouse  may  sign  as  the  agent  for  the 
other. 

Where  the  taxpayer  is  a  corporation,  the  agree- 
ment shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  such  officer  or 
officers  of  the  corporation  as  are  empowered  to  sign 
for  the  corporation,  in  addition  to  which  the  seal  of 
the  corporation  must  be  affixed. 
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DEFENDANT'S  EXHIBIT  B 

Patricia  Lee  Parker  (a  minor) 
(Individual) 

Los  Angeles  Div. 
LA:30D 

Acceptance  of  Proposed  Overassessment 

Return  filed  in  Sixth  Collection  District  of  Cali- 
fornia. 

[Stamped] :    To  Bureau,  May  19,  1947. 
L.  L.  C. 

The  following  overassessment  or  overassessments  of 
tax  are  hereby  accepted  as  correct : 

taxable  year  ended  December  31,  1944, 

income  tax  in  the  sum  of $13,986.09 

taxable  year  ended ,  income  tax 

in  the  sum  of $ 

taxable  year  ended (declared 

value)  excess-profits  tax  in  the  sum  of  $ 

taxable  year  ended excess  profits 

tax  in  the  sum  of $ 

taxable  year  ended in  the  smn  of  $ 
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amounting  to  the  total  sum  of $ 

as  indicated  in  the  statement  furnished  the  under- 
signed taxpayer (s),  under  date  of  July  15,  1946. 

PATRICIA  LEE  PARKER 

(a  minor), 
(Taxpayer) 

By  /s/  ELGIN  R.  PARKER, 
Guardian, 

Box  629,  Compton, 
California. 

[Stamped]:  Received  April  30,  1947.  Internal 
Revenue  Agent  in  Charge,  Los  Angeles  Division. 

Date :  April  30,  1947. 

NOTE. — The  execution  and  filing  of  this  accept- 
ance at  the  address  shown  in  the  accompanying 
letter  will  expedite  the  indicated  adjustment  of  your 
tax  liability.  This  acceptance  is  not  an  agreement 
as  provided  under  section  3760  of  the  Internal  Rev- 
enue Code. 

If  this  acceptance  is  executed  wdth  respect  to  a 
year  for  w^hich  a  Joint  Return  of  a  Husband  and 
Wife  was  filed,  it  must  be  signed  by  both  spouses, 
except  that  one  spouse  may  sign  as  the  agent  for  the 
other. 

Where  the  taxpayer  is  a  corporation,  the  agree- 
ment shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  such  officer  or 
officers  of  the  corporation  as  are  empowered  to  sign 
for  the  corporation,  in  addition  to  w^hich  the  seal  of 
the  corporation  must  be  affixed. 
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DEFENDANT'S  EXHIBIT  B 

Arthur  Elgin  Parker  (a  minor) 
(Individual) 

Los  Angeles  Div. 
LA:30D 

Acceptance  of  Proposed  Overassessment 

Return  filed  iii  Sixth  Collection  District  of  Cali- 
fornia. 

[Stamped]  :    To  Bureau,  May  19,  1947. 
L.  L.  C. 

The  following  overassessment  or  overassessments  of 
tax  are  hereby  accepted  as  correct : 

taxable  year  ended  December  31,  1944, 

income  tax  in  the  sum  of $13,986.09 

taxable  year  ended ,  income  tax 

in  the  sum  of $ 

taxable  year  ended (declared 

value)  excess-profits  tax  in  the  sum  of  $ 

taxable  year  ended excess  profits 

tax  in  the  sum  of $ 

taxable  year  ended in  the  sum  of  $ 


amounting  to  the  total  sum  of $. 
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as  indicated  in  the  statement  furnished  the  under- 
signed taxpayer  (s),  under  date  of  July  15,  1946. 

ARTHUR  ELGIN  PARKER 

(a  minor), 
(Taxpayer) 

By  /s/  ELGIN  R.  PARKER, 
Guardian, 

Box  629,  Compton, 
California. 

[Stamped]:  Received  April  30,  1947.  Internal 
Revenue  Agent  in  Charge,  Los  Angeles  Division. 

Date :  April  30,  1947. 

NOTE. — The  execution  and  filing  of  this  accept- 
ance at  the  address  shown  in  the  accompanying 
letter  will  expedite  the  indicated  adjustment  of  your 
tax  liability.  This  acceptance  is  not  an  agreement 
as  provided  under  section  3760  of  the  Internal  Rev- 
enue Code. 

If  this  acceptance  is  executed  with  respect  to  a 
year  for  which  a  Joint  Return  of  a  Husband  and 
Wife  was  filed,  it  must  be  signed  by  both  spouses, 
except  that  one  spouse  may  sign  as  the  agent  for  the 
other. 

Where  the  taxpayer  is  a  corporation,  the  agree- 
ment shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  such  officer  or 
officers  of  the  corporation  as  are  empowered  to  sign 
for  the  corporation,  in  addition  to  which  the  seal  of 
the  corporation  must  be  affixed. 
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DEFENDANT'S  EXHIBIT  B 
Rowland  Tibbetts  Parker  (a  minor) 
(Individual) 
Los  Angeles  Div. 
LA:30D 

Acceptance  of  Proposed  Overassessment 
Return  filed  in  Sixth  Collection  District  of  Cali- 
fornia. 

[Stamped] :    To  Bureau,  May  19,  1947. 
L.  L.  C. 
The  following  overassessment  or  overassessments  of 

tax  are  hereby  accepted  as  correct : 
taxable  year  ended  December  31,  1944, 

income  tax  in  the  sum  of $13,986.09 

taxable  year  ended ,  income  tax 

in  the  sum  of $ 

taxable  year  ended (declared 

value)  excess-profits  tax  in  the  sum  of  $ 

taxable  year  ended excess  profits 

tax  in  the  sum  of $ 

taxable  year  ended in  the  siun  of  $ 


amounting  to  the  total  sum  of $ 

as  indicated  in  the  statement  furnished  the  under- 
signed taxpayer (s),  under  date  of  July  15, 1946. 
ROAVLAND  TIBBETTS 
PARKER  (a  minor), 
(Taxpayer) 
By  /s/  ELGIN  R.  PARKER, 
Guardian, 

Box  629,  Compton, 
California. 
[Stamped]:     Received  April  30,  1947.     Internal 
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Revenue  Agent  in  Charge,  Los  Angeles  Division. 
Date:  April  30,  1947. 

NOTE. — The  execution  and  filing  of  this  accept- 
ance at  the  address  shown  in  the  accompanying 
letter  will  expedite  the  indicated  adjustment  of  your 
tax  liability.  This  acceptance  is  not  an  agreement 
as  provided  under  section  3760  of  the  Internal  Rev- 
enue Code. 

If  this  acceptance  is  executed  with  respect  to  a 
year  for  which  a  Joint  Return  of  a  Husband  and 
Wife  was  filed,  it  must  be  signed  by  both  spouses, 
except  that  one  spouse  may  sign  as  the  agent  for  the 
other. 

Where  the  taxpayer  is  a  corporation,  the  agree- 
ment shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  such  officer  or 
officers  of  the  corporation  as  are  empowered  to  sign 
for  the  corporation,  in  addition  to  which  the  seal  of 
the  corporation  must  be  affixed. 

[Endorsed] :     Filed  January  10,  1950.    U.S.D.C. 

[Endorsed] :    Filed  April  13,  1950.    U.S.C.A. 


Defendant's  Exhibits  C  and  D. 
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DEFENDANT'S  EXHIBIT  C 

Federal  Income  Taxes  in  the  Event  the  Jury  Finds 
That  the  Partnership  Should  Be  Recognized 
for  Income  Tax  Purposes. 

Taxable  Year  1944 

Elgin  R.  Parker $  41,825.39 

Flo  Parker    41,637.88 

Elgin  R.  Parker,  guardian  for 

Patricia  Lee  14,309.22 

Rowland  Tibbetts 14,309.22 

Arthur  Elgin    14,309.22 

Flo  Dian    14,309.22 


'-?'' 


Total  Tax  Liability  of  Family $140,700.15 

Federal  Income  Tax  of  the  Parker  Family  in  the 
Event  the  Jury  Finds  That  the  Family  Part- 
nership Should  Not  Be  Recognized  for  Income 
Tax  Purposes. 

Elgin  R.  Parker's  will  be $  97,053.85 

Flo  Parker's  will  be 96,838.84 

Total  Tax  Liability $193,892.69 

Parker  family  will  save  Federal  income 
taxes  if  juiy  finds  that  the  partner- 
ship should  be  recognized  for  Fed- 
eral income  tax  purposes  in  the 
amount  of    $  53,192.54 
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Federal  Income  Tax  Refunds  Made  to  the 
Parker  Children — Taxable  Year  1944 

Patricia  Lee  $13,986.09  With  6%  Interest 

Rowland  Tibbetts  .. .  13,986.09      ''       " 

Arthur  Elgin 13,986.09      "       *'         '* 

Flo  Dian 13,986.09      ''       "         " 

Total  Refunds.  . .  $55,944.36 
[Endorsed] :     Filed  January  10,  1950.    U.S.D.C. 
[Endorsed]  :     Filed  April  13,  1950.    U.S.C.A. 

DEFENDANT'S  EXHIBIT  D 

Federal  Income  Taxes  in  the  Event  the  Jury  Finds 
That  the  Partnership  Should  Be  Recognized 
for  Income  Tax  Purposes. 

Taxable  Year  1945 

Elgin  R.  Parker $  35,639.91 

Flo  Parker    35,853.63 

Elgin  R.  Parker,  guardian  for 

Patricia    Lee   11,591.54 

Rowland  Tibbetts    11,591.54 

Arthur  Elgin    11,591.54 

Flo  Dian    11,591.54 


Total  Tax  Liability  of  Family.  . . .   $117,859.70 
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Federal  Income  Tax  of  the  Parker  Family  in  the 
Event  the  Jury  Finds  That  the  Family  Part- 
nership Sohuld  Not  Be  Recognized  for  Income 
Tax  Purposes. 

Elgin  R.  Parker's  will  be $  82,024.13 

Flo  Parker's  will  be 82,276.23 

Total  Tax  Liability $164,300.36 

Parker  family  will  save  Federal  income 
taxes  if  the  Jury  finds  that  the  part- 
nership should  be  recognized  for  Fed- 
eral income  tax  purposes  in  the 
amount  of    $  46,440.66 

Federal  Income  Tax  Refunds  Made  to  the 
Parker  Children — Taxable  Year  1945 

Patricia  Lee  $11,584.44  With  6%  Interest 

Rowland  Tibbetts  .. .  11,584.44      ''       '' 

Arthur  Elgin 11,584.44      ''       '' 

Flo  Dian 11,584.44      ''       *' 

Total  Refunds. .  .  $46,337.76 
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Federal  Income  Taxes  in  the  Event  the  Jury  Finds 
That  the  Partnership  Should  Be  Eecognized 
for  Income  Tax  Purposes 

Taxable  Year  1946 

Elgin  R.  Parker $  49,206.72 

Flo    49,206.72 

Elgin  R.  Parker,  guardian  for 

Patricia  Lee    16,175.73 

Rowland  Tibbetts   16,175.73 

Arthur  Elgin  16,175.73 

Flo  Dian 16,175.73 


Total  Tax  Liability  of  Family. ..  .$163,116.36 

Federal  Income  Tax  of  the  Parker  Family  in  the 
Event  the  Jury  Finds  the  Family  Partner- 
ship Should  Not  Be  Recognized  for  Income 
Tax  Purposes 

Elgin  R.  Parker's  will  be $111,247.55 

Flo  Parker's  will  be 111,247.55 

Total  Tax  Liability   $222,495.10 

Parker  family  will  save  Federal  income  taxes  if 
jury  finds  that  the  partnership  should  be  recog- 
nized for  Federal  income  tax  purposes  in  the 
amount  of $59,378.74. 
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Federal  Income  Tax  Refunds  Made  to  the  Parker 
Children,  Taxable  Year,  1946 

Patricia  Lee   $16,100.62  with  6%  Interest 

Rowland  Tibbetts    16,100.61  with  6%  Interest 

Arthur  Elgin   16,100.62  with  6%  Interest 

Flo  Dian  16,100.61  with  6%  Interest 


Total  Refunds   ....$64,402.46 

Dated  March  27,  1950. 

The  undersigned,  attorney  for  appellants,  cer- 
tifies that  in  my  opinion  the  above  Statement  of 
Evidence  covers  in  condensed  form  all  the  evidence 
introduced  at  the  trial. 

/s/  MELVIN  D.  WILSON. 

Receipt  of  Copy  acknowledged. 

[Endorsed]  :     Filed  March  28,  1950. 


[Title  of  District  Court  and  Causes.] 

COURT'S  INSTRUCTIONS  TO  THE  JURY 

The  Court:  Ladies  and  gentlemen  of  tlie  jury, 
you  have  listened  to  counsel  this  morning  and  now 
you  are  going  to  have  to  go  through  the  ordeal  of 
listening  to  me  while  I  give  you  the  instructions 
covering  the  law  of  the  case. 
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It  becomes  my  duty  as  judge  to  instruct  you  in 
the  law  that  applies  to  this  case,  and  it  is  your  duty 
as  jurors  to  follow  the  law  as  I  shall  state  it  to  you. 
On  the  other  hand,  it  is  your  exclusive  province  to 
determine  the  facts  in  the  case  and  to  consider  and 
weigh  the  evidence  for  that  pui'pose.  The  authority 
thus  vested  in  you  is  not  an  arbitrary  power,  but 
must  be  exercised  with  sincere  judgment,  sound 
discretion,  and  in  accordance  ^^^-th  the  rules  of 
law  stated  to  you. 

These  two  cases,  consolidated  for  trial,  were 
brought  by  Elgin  R.  Parker  and  his  wife,  Flo 
Parker,  against  the  Collector  of  Internal  Revenue 
for  the  recover}^  of  federal  income  taxes  paid  by 
them  for  the  calendar  year  1944. 

Elgin  Parker  sues  to  recover  $63,309.91  and  Flo 
Parker  sues  to  recover  $63,477.71.  Both  parties 
seek  interest  on  those  amounts.  These  suits,  which 
will  be  hereinafter  referred  to  in  the  singular,  since 
they  both  involve  the  same  question  and  the  same 
facts,  are  in  reality  against  the  United  States  since 
if  taxpayers,  plaintiffs  in  this  action,  recover  the 
judgments  must  be  paid  from  the  Treasury  of  the 
United  States. 

There  is  no  issue  between  the  parties  to  this 
action  as  to  the  amount  of  income  derived  from 
the  business  known  as  Southern  Heater  Company 
during  the  calendar  year  1944.  There  is  a  contro- 
versy between  them  concerning  the  persons  to  whom 
that  income  is  taxable. 

The  plaintiffs  contend  that  each  of  them  was  en- 
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titled  to  a  distributive  share  of  the  net  income  of 
Southern  Heater  Company  equal  to  25  per  cent  of 
said  income  and  that  their  four  minor  children  were 
partners  in  said  enterprise  and  each  entitled  to  a 
distributive  share  of  121/^  per  cent  of  the  total 
net  income.  The  defendant,  as  Collector  of  Inter- 
nal Revenue,  contends  that  none  of  the  four  minor 
children  were  partners  in  said  enterprise  and  each 
entitled  to  a  distributive  share  of  121/2  per  cent  of 
the  total  net  income.  The  defendant,  as  Collector 
of  Internal  Revenue,  contends  that  none  of  the  four 
minor  children  of  the  plaintiffs  were  partners  for 
income  tax  purposes  in  the  business  enterprise  known 
as  Southern  Heater  Company  and  that  the  income 
from  that  business  was  taxable  to  each  of  the  par- 
ents in  equal  shares. 

It  is  undisputed  that  prior  to  October  31,  1943, 
plaintiffs  were  partners  in  a  partnership  known  as 
Southern  Heater  Company,  engaged  in  the  busi- 
ness of  manufacturing  and  selling  heaters,  with  its 
place  of  business  located  at  133  East  Palmer  Street, 
Compton,  California.  Plaintiffs  on  and  prior  to 
that  date  owned  all  of  the  assets  of  the  Southern 
Heater  Company.  They  had  four  children  whose 
names  and  ages  on  October  31,  1943,  were:  Flo 
Dian  Parker,  age  14 ;  Patricia  Lee  Parker,  age  11 ; 
Roland  Tibbetts  Parker,  age  6,  and  Arthur  Elgin 
Parker,  age  3. 

On  October  31,  1943,  plaintiffs  executed  sej^arate 
deeds  of  gifts  in  favor  of  each  of  their  children  in 
consideration  of  love  and  affection,  under  which 
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the  taxpayers  purported  to  assign  and  convey  to 
each  of  the  children  a  one-eighth  interest  in  the 
assets  of  the  Southern  Heater  Company  partner- 
ship. At  that  time  plaintiff  Elgin  R.  Parker  was 
appointed  by  the  Superior  Court  of  Orange  County, 
California,  as  guardian  of  the  estates  of  his  four 
children  and  obtained  authority  to  execute,  on  be- 
half of  his  minor  children,  a  partnership  agree- 
ment. 

On  November  1,  1943,  a  written  partnership 
agreement  was  entered  into  between  Elgin  R. 
Parker,  Flo  Parker,  and  Elgin  R.  Parker  as  guar- 
dian for  the  children,  to  continue  the  Southern 
Heater  Company  with  the  same  assets  as  before. 
For  the  period  here  concerned,  which  is  confined 
to  the  period  from  November  1,  1943,  the  date  of 
the  formation  of  the  partnership,  to  October  31, 
1944,  the  net  income  from  the  partnership  amount- 
ing to  $264,553.92  was  returned,  for  federal  income 
tax  purposes,  25  per  cent  by  Elgin  Parker,  25  per 
cent  by  Flo  Parker,  and  121/2  per  cent  by  each  of 
the  aforesaid  minor  children.  The  Commissioner 
of  Internal  Revenue  concluded  that  the  net  income 
of  the  partnerhip  should  be  taxed  one-half  to  Elgin 
Parker  and  one-half  to  Flo  Parker  and  none  of 
the  income  could  be  taxed  to  the  children. 

That  additional  income  taxes  paid  for  1944  by 
these  plaintiffs  were  assessed  by  the  Commissioner 
of  Internal  Revenue,  whose  action  in  making  the 
assessment  of  said  additional  taxes  is  presumed 
to  be  correct,  and  before  these  plaintiffs,  or  either 
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of  them,  are  entitled  to  a  refund  of  any  part  of 
the  additional  income  taxes  paid  by  them  for  the 
calendar  year  1944  it  must  be  established  by  a  pre- 
ponderance of  the  evidence  that  the  Commissioner's 
action  in  determining  that  no  recognizable  part- 
nership relation  existed  between  these  plaintiffs 
and  their  four  minor  children  for  income  tax  pur- 
poses, and  that  the  entire  net  income  of  the  South- 
ern Heater  Company  for  1944  was  includible  in 
the  incomes  of  the  plaintiffs  for  that  year  and  in 
assessing  said  additional  income  taxes  against  the 
plaintiffs,  was  erroneous. 

These  cases  involve  taxes  collected  from  Elgin  R. 
Parker  and  Flo  Parker  by  the  defendant,  Harry 
C.  Westover,  as  Collector  of  Internal  Revenue  for 
the  United  States  of  America. 

It  is  fundamental  law  in  our  United  States  that 
no  person  can  be  taxed  on  income  unless  he  earns 
that  income. 

Common  understanding  and  experience  are  the 
touchstones  for  the  interpretation  of  the  revenue 
laws.  The  dominant  purpose  of  the  revenue  laws  is 
the  taxation  of  income  to  those  who  earn  or  other- 
wise create  the  right  to  receive  it  and  enjoy  the 
benefit  of  it  when  paid.  The  one  who  earns  income 
but  gives  the  right  to  receive  that  income  to  a  favor- 
ite child  has  enjoyed  the  benefit  of  that  income 
within  the  meaning  of  the  Internal  Revenue  laws. 

Individuals  carrying  on  business  in  partnership 
are  liable  for  federal  income  taxes  only  in  their  in- 
dividual capacity. 
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By  including  their  four  minor  children  as  well  as 
themselves  as  partners  in  the  business  known  as 
^'Southern  Heater  Company,"  the  i)laintiffs,  Elgin 
R.  Parker  and  Flo  Parker,  his  wife,  reduced  the  fed- 
eral income  taxes  of  their  family  group  for  the 
calendar  year  1944  from  $193,892.69  to  $138,685.16, 
thereby  effecting  a  tax  savings  for  the  Parker  fam- 
ily of  $55,207.53. 

The  legal  right  of  a  taxpayer  to  decrease  the 
amount  of  what  otherwise  would  be  his  taxes,  or 
altogether  avoid  them,  by  means  which  the  law  per- 
mits, cannot  be  doubted.  The  existence  of  the  fam- 
ily relationship  does  not  create  a  status  which 
determines  tax  questions  in  the  cases  you  are  now 
considering  but  is  simply  a  warning  that  things 
may  not  be  what  they  seem.  Transactions  between 
members  of  a  family  are  to  be  carefully  scmtinized 
lest  what  is  in  reality  but  one  economic  unit  be 
multiplied  into  tw^o  or  more  by  devices  which, 
though  valid  under  state  law,  are  not  conclusive 
so  far  as  the  acts  of  Congress  imposing  federal 
income  taxes  are  concerned. 

A  gift  of  an  interest  in  a  family  business,  whether 
absolute  or  in  trust,  which  makes  no  real  change 
in  the  economic  situation  of  the  group  or  in  the 
control  or  management  of  the  business,  will  not  re- 
duce the  obligations  of  the  donor  to  account  for 
and  pay  income  tax  on  the  earnings  of  the  enter- 
prise to  the  same  extent  as  before  the  gift  was 
made. 

As   I   stated   before,   the   issue   in   this    case   is 
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whether  the  partners,  Elgin  R.  Parker  and  Flo 
Parker,  really  and  truly  intended  that  their  four 
minor  children  would  own  an  interest  in  the  part- 
nership assets  and  whether  they  intended  that  all 
six  of  them  would  join  together  for  the  purpose  of 
carrying  on  the  business  and  sharing  in  the  profits 
and  the  losses  as  partners. 

The  Supreme  Court  has  defined  a  partnership 
as  follows:  A  partnership  is  generally  said  to  be 
created  when  persons  join  together  their  money, 
goods,  labor,  or  skill,  for  the  purpose  of  carrying 
on  a  trade,  profession,  or  business,  and  where  there 
is  community  of  interest  in  the  profits  and  losses. 

While  the  fact  that  the  partnership  in  this  case 
is  made  up  of  members  of  a  family  does  not  in 
and  of  itself  establish  that  the  arrangements  should 
be  disregarded  for  federal  income  tax  purposes, 
that  fact  is  a  warning  that  things  may  not  be  what 
they  seem.  Transactions  between  members  of  a 
family  should  be  carefully  scrutinized  to  determine 
whether  the  arrangement  is  substantial  and  in  real- 
ity is  what  it  appears  on  the  surface  to  be.  In 
considering  whether  or  not  the  partnership  with 
the  minor  children  is  of  sufficient  substance  to  jus- 
tify the  splitting  of  the  income  of  the  business  for 
federal  income  tax  purposes,  you  may  do  so  with 
the  realization  that  the  relationship  between  mem- 
bers of  a  family  often  makes  it  ])ossible  for  one  of 
the  members  to  shift  tax  incidence  by  surface 
changes  of  ownership  without  disturbing  in  the 
least  his  domination  and  control  over  the  subject 
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of  the  gift  for  the  purposes  for  which  the  income 
from  the  property  is  used.  He  is  able,  in  other 
words,  to  retain  the  substance  of  full  enjoyment 
of  all  the  rights  which  he  had  previously  in  the 
property. 

While  partnerships  between  husbands  and  wives, 
or  between  parents  and  children,  are  always  open 
to  scrutiny,  and  to  close  scrutiny,  such  partnerships 
are  lawful.  There  can  be  legal  partnerships  be- 
tween husbands  and  wives  and  parents  and  chil- 
dren under  California  law. 

The  fact  that  transfers  to  members  of  the  family 
group  may  be  mere  camouflage  does  not,  however, 
mean  that  they  invariably  are. 

There  is  no  federal  law  that  prohibits  a  family 
partnership  or  a  partnership  between  parents  and 
minor  children. 

And  there  is  no  reason  why  Mr.  or  Mrs.  Parker 
or  anyone  else  should  not  reduce  their  taxes  by  a 
lawful  partnership.  "Over  and  over  again  courts 
have  said  that  there  is  nothing  sinister  in  so  ar- 
ranging one's  affairs  as  to  keep  taxes  as  low  as 
possible.  Everybody  does  so,  rich  or  poor;  and  all 
do  right,  for  nobody  owes  any  public  duty  to  pay 
more  than  the  law  demands;  taxes  are  enforced 
exactions,  not  voluntary  contributions." 

Whether  or  not  the  purported  partners  have  ac- 
tually set  up  a  real  partnership  or  not,  may  also 
be  attacked  by  outsiders,  w^hether  these  outsiders 
are  ordinary  business  creditors  or,  as  in  this  case, 
the  defendant,  the  Collector  of  Internal  Revenue. 
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Here  the  Collector,  the  defendant,  has  said  that 
this  is  not  a  bona  fide  or  real  partnership,  and 
the  issue  is  whether  he  is  right  or  not. 

And  so,  members  of  the  jury,  we  come  to  the 
issue  that  I  stated  at  the  beginning:  Was  this 
really  and  truly  a  business  partnership  for  the 
year  1944,  and  during  that  year  did  each  of  these 
four  children  through  their  guardian  actually  own 
their  share  of  the  partnership  earnings? 

There  has  been  considerable  evidence  of  matters 
prior  to  1943  and  1944  and  subsequent  to  then. 
That  evidence  is  proper  for  you  to  consider,  along 
with  all  of  the  other  evidence,  in  throwing  whatever 
light,  if  it  does  throw  any  light,  on  the  question 
of  whether  there  was  a  real  intent  to  form  a  genu- 
ine partnership  in  the  years  1943  and  1944. 

In  computing  the  net  income  of  a  partner  for 
the  purpose  of  determining  the  federal  income  tax 
payable  by  that  partner  there  shall  be  included  in 
the  partner's  net  income  his  distributive  share  of 
the  gains  and  losses  sustained  by  the  partnership 
from  sales  or  exchanges  of  its  capital  assets  and  his 
distributive  share  of  the  ordinary  net  income  or 
net  loss  of  the  partnership  whether  or  not  distribu- 
tion of  such  gain,  net  income  or  loss  of  the  joart- 
nership  is  actually  made  to  the  partner. 

And  in  considering  the  provisions  of  the  Inter- 
nal Revenue  Code  and  the  various  revenue  acts 
which  impose  the  income  taxes  whose  refund  is 
sought  by  the  plaintiif  s  in  these  actions  you  are  not 
to  be  so  much  concerned  with  the  refinements  of 
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title  as  with  the  actual  command  over  the  income 
which  is  taxed  and  the  actual  benefit  for  which 
the  tax  is  paid.  One  vested  with  the  right  to  re- 
ceive income  does  not  escape  the  income  tax  by 
any  kind  of  anticipatory  arrangement,  however 
skillfully  devised,  by  which  he  procures  payment 
of  it  to  another,  since,  by  the  exercise  of  his  power 
to  command  the  income,  he  enjoys  the  benefit  of 
the  income  on  which  the  tax  is  laid. 

The  transactions  between  the  plaintiffs  and  their 
minor  children  should  be  carefully  scrutinized  by 
you  and  that  if  you  determine  from  all  the  facts 
that  the  plaintiffs  were  able  to  retain  the  substance 
of  all  the  rights  which  previously  they  had  in  the 
Southern  Heater  Company  then  you  must  deter- 
mine that  there  was  no  valid  partnership  between 
the  plaintiffs  and  their  minor  children  for  federal 
income  tax  purposes  during  the  year  1944. 

And  you  must  determine  after  considering  all  of 
the  facts,  including  the  agreement  between  these 
plaintiffs  and  their  minor  children,  the  conduct  of 
the  parties  to  that  agreement  in  the  execution  of 
its  provisions,  their  statements,  the  testimony  of 
disinterested  persons,  the  relationship  of  the  par- 
ties, their  respective  abilities  and  capital  contribu- 
tons,  the  actual  control  of  the  income  and  the  pur- 
poses for  which  it  was  used,  and  any  other  facts 
throwing  light  on  the  true  intent  of  the  parties  to 
the  agreement  whether  those  parties  in  good  faith 
and  acting  with  a  business  purpose  intended  to  join 
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together  in  the  present  conduct  of  the  enterprise 
knowTi  as  Southern  Heater  Company. 

In  determining  whether  a  witness  is  a  credible 
one,  or  w^hether  his  testimony  is  to  be  believed,  you 
should  consider  his  manner  upon  the  witness  stand, 
his  intelligence,  the  opportunity  he  has  had  to  ob- 
serve, or  obtain  knowledge  of,  the  matters  of  which 
he  testifies,  the  way  in  which  he  gives  his  testi- 
mony, his  interest  in  the  case,  his  relation  to  the 
parties  or  subject  in  controversy,  and  everything 
which  may  show  bias  or  jDrejudice  or  the  lack  of  it. 

The  testimony  of  one  witness,  entitled  to  full 
credit,  is  sufficient  for  the  proof  of  any  fact,  and 
would  justify  a  verdict  in  accordance  with  such 
testimony  even  if  a  number  of  witnesses  have  testi- 
fied to  the  contrary,  if,  from  the  whole  case,  con- 
sidering the  credibility  of  the  witnesses,  and  after 
weighing  the  various  factors  of  evidence,  the  jury 
should  believe  that  there  is  a  balance  of  probability 
pointing  to  the  accuracy  and  honesty  of  the  one 
witness. 

A  fact  proven  to  your  satisfaction  by  proof  of 
circumstances  from  a  consideration  of  various  items 
of  indirect  evidence,  is  nonetheless  effectively  es- 
tablished as  though  it  depended  upon  direct  evi- 
dence. Such  circumstances  must  be  connected  in 
such  a  way  as  to  concur  and  lead  directly  to  the 
consideration  which  may  be  indicated  thereby. 

Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute  di- 
rectly, without  an  inference  or  presumption,  and 
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which  itself,  if  true,  conclusively  establishes  the 
fact.  Indirect  evidence  is  that  which  tends  to  es- 
tablish the  fact  in  dispute  by  providing  another 
fact  which,  though  true,  does  not  of  itself  conclu- 
sively establish  the  fact  in  issue,  but  which  affords 
an  inference  or  presumption  of  its  existence.  In- 
direct evidence  is  of  two  kinds,  namely,  presump- 
tions and  inferences.  A  presumption  is  a  deduction 
which  the  law  expressly  directs  to  be  made  from 
particular  facts.  Unless  declared  by  law^  to  be  con- 
clusive, it  may  be  controverted  by  other  evidence, 
direct  or  indirect.  But,  unless  so  controverted, 
the  jury  is  bound  to  find  according  to  the  presump- 
tion. 

An  inference  is  a  deduction  which  the  reason  of 
the  jury  draws  from  the  facts  proved.  This  must 
be  founded  upon  a  fact  or  facts  as  is  warranted  by 
a  consideration  of  the  usual  propensities  or  passions 
of  men,  the  particular  propensities  or  passions  of 
the  persons  whose  act  is  in  question,  the  course  of 
the  business  or  course  of  nature.  The  word  ''pro- 
pensity" as  used  in  this  instructions  means  "nat- 
ural or  habitual  inclination  or  tendency." 

A  fact  proven  to  your  satisfaction  by  proof  of 
circumstances  from  a  consideration  of  various  items 
of  indirect  evidence,  is  nonetheless  as  effectively 
established  as  though  it  depended  upon  direct  evi- 
dence. Such  circumstances  must  be  connected  in 
such  a  way  as  to  concur  and  lead  directly  to  the 
conclusion  which  may  be  indicated  thereby. 

In  every  civil  action,  as  this  one  is,  the  burden 
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is  on  the  plaintiff  to  prove  his  case  by  a  preponder- 
ance of  the  evidence.  Preponderance  of  the  evi- 
dence means  the  greater  weight  of  the  credible  e\d- 
dence  as  you  find  it  to  be.  If,  in  your  final  estimate, 
this  evidence  is  equally  balanced  as  to  the  impor- 
tant facts,  the  plaintiffs  will  not  have  established 
such  facts  sufficiently.  On  the  other  hand,  any  pre- 
ponderance of  the  evidence,  however  slight,  in  the 
plaintiffs'  favor  requires  a  verdict  for  the  plain- 
tiffs. 

You  are  the  sole  judges  of  the  credibility  and 
the  weight  which  is  to  be  given  to  the  different 
witnesses  w^ho  have  testified  upon  this  trial.  A 
witness  is  presumed  to  speak  the  truth.  The  pre- 
sumption, however,  may  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his 
testimony,  or  by  the  evidence  affecting  his  char- 
acter for  truth,  honesty,  or  integrity  or  his  mo- 
tives; or  by  contradictory  evidence.  In  judging 
the  credibility  of  the  witnesses  in  this  case,  you 
may  believe  the  whole  or  any  part  of  the  evidence 
of  any  witness,  or  may  disbelieve  the  whole  or  any 
part  of  it,  as  may  be  dictated  by  your  judgment 
as  reasonable  men  and  women.  You  should  care- 
fully scrutinize  the  testimony  given,  and  in  so  doing 
consider  all  of  the  circmnstances  under  which  any 
witness  has  testified,  his  demeanor,  his  manner 
wliile  on  the  stand,  his  intelligence,  the  relations 
which  he  bears  to  the  i)arties,  the  manner  in  which 
he  might  ])e  affected  by  the  verdict,  and  the  extent 
to   which    he   is   contradicted   or   corroborated   by 
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other  evidence,  if  at  all,  and  every  matter  that  tends 
reasonably  to  shed  light  upon  his  credibility.  If 
a  witness  is  shown  knowingly  to  have  testified 
falsely  on  the  trial  touching  any  material  matter, 
the  jury  may  distrust  his  testimony  in  other  par- 
ticulars, and  in  that  case  you  are  at  liberty  to  re- 
ject the  whole  of  the  witness'  testimony. 

You  must  weigh  and  consider  this  case  without 
regard  to  sympathy,  prejudice,  or  passion  for  or 
against  any  party  to  the  action.  The  attitude  of 
the  jurors  at  the  outset  of  their  deliberations  is  a 
matter  of  considerable  importance.  It  is  rarely 
productive  of  good  for  a  juror,  upon  entering  the 
jury  room,  to  make  emphatic  expression  of  his 
opinion  on  the  case  or  to  announce  a  determination 
to  stand  for  a  certain  verdict.  When  one  does 
that  at  the  outset,  his  sense  of  pride  may  be 
aroused,  and  he  may  hesitate  to  recede  from  an 
announced  position  if  and  when  shown  that  it  is 
fallacious.  Remember  that  you  are  not  partisans 
or  advocates  in  this  matter  but  are  judges.  The 
final  test  of  the  quality  of  your  service  will  lie  in 
the  verdict  which  you  return  to  this  courtroom,  not 
in  the  opinions  any  of  you  may  hold  as  you  retire. 
Have  in  mind  that  you  will  make  a  definite  con- 
tribution to  efficient  judicial  administration  if  you 
arrive  at  a  just  and  proper  verdict  in  this  case. 
To  that  end,  the  court  would  remind  you  that  in 
your  deliberations,  in  the  jury  room,  there  can  be 
no  triumph  excepting  the  ascertainment  and  dec- 
laration of  the  truth.    It  is  your  duty  as  jurors  to 
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consult  with  one  another  and  to  deliberate,  with 
a  view  to  reaching  an  agreement  if  you  can  do 
so  without  violence  to  your  individual  judgment. 
To  each  of  you  I  would  say  that  you  must  decide 
the  case  yourself  but  should  do  so  only  after  a  con- 
sideration of  the  case  with  your  fellow  jurors,  and 
you  should  not  hesitate  to  change  an  opinion  when 
convinced  it  is  erroneous. 

However,  you  should  not  be  influenced  to  vote 
in  any  way  on  any  question  submitted  to  you  by 
the  single  fact  that  a  majority  of  the  jurors,  or  any 
of  them,  favor  such  a  decision.  In  other  words,  you 
should  not  surrender  your  honest  convictions  con- 
cerning the  effect  or  weight  of  the  evidence  for  the 
mere  purpose  of  returning  a  verdict  or  solely  be- 
cause of  the  opinion  of  the  other  jurors. 

You  should  not  consider  as  evidence  any  state- 
ment of  counsel  made  during  the  trial,  unless  such 
statement  was  made  as  an  admission  or  stipulation 
conceding  the  existence  of  the  fact  or  facts.  And  if 
I  have  said  or  done  anything  which  has  suggested 
to  you  that  I  am  inclined  to  favor  the  claims  or 
position  of  either  party  you  will  not  suffer  your- 
selves to  be  influenced  by  any  such  suggestion.  I 
have  not  expressed  nor  intended  to  express,  nor 
have  I  intimated  nor  intended  to  intimate,  any 
opinion  a  to  what  witnesses  are  or  are  not  worthy 
of  credence;  what  facts  are  or  are  not  established; 
or  what  inference  should  be  drawn  from  the  evi- 
dence  adduced.     If  any  expression   of  mine   has 
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seemed  to  indicate  an  opinion  relating  to  any  of 
these  matters,   I  instruct  you  to  disregard  it. 

At  times  throughout  the  trial  the  court  has  been 
called  upon  to  pass  upon  the  question  of  whether 
or  not  certain  offered  evidence  might  be  properly 
admitted.  With  such  rulings  and  the  reasons  for 
them  you  are  not  concerned.  Whether  offered  evi- 
dence is  admitted  is  purely  a  question  of  law,  and 
from  a  ruling  on  such  questions  you  are  not  to  draw 
any  inference  as  to  what  weight  should  be  given 
the  evidence,  as  to  the  credibility  of  a  witness.  In 
admitting  evidence,  to  which  an  objection  was 
made,  the  court  did  not  determine  what  weight 
should  be  given  to  such  evidence.  As  to  any  offer 
of  evidence  that  was  rejected  by  the  court,  you,  of 
course,  must  not  consider  the  same ;  as  to  any  ques- 
tion to  which  an  objection  was  sustained,  you  must 
not  conjecture  as  to  what  the  answer  might  have 
been  or  as  to  the  reason  for  the  objection. 

If  in  these  instructions  any  rule,  direction,  or 
idea  be  stated  in  varying  w^ays,  no  emphasis  thereon 
is  intended  by  me,  and  none  must  be  inferred  by 
you.  For  that  reason,  you  are  not  to  single  out 
any  certain  sentence,  or  any  individual  point  or 
instruction,  and  ignore  the  others,  but  you  are  to 
consider  all  the  instructions  as  a  whole  and  to  re- 
gard each  in  the  light  of  all  the  others. 

The  verdict  to  be  rendered  must  represent  the 
considered  judgment  of  each  juror. 

In  order  to  return  a  verdict  it  is  necessary  that 
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each  juror  agree  thereto.  Your  verdict  must  be 
unanimous. 

When  you  retire  to  the  jury  room  to  deliberate, 
you  will  select  one  of  your  number  as  foreman 
and  he  will  sign  your  verdict  for  you  when  it  has 
been  agreed  upon.  You  will  then  return  into  coui*t 
with  the  verdict  and  your  foreman  will  represent 
you  as  your  spokesman  in  the  further  conduct  of 
this  case  in  this  court. 

For  your  convenience  two  forms  of  verdict  have 
been  prepared.  One  of  the  verdicts  reads  as  fol- 
lows : 

"We,  the  jury  in  the  above-entitled  causes,  find 
in  favor  of  the  plaintiffs,  Flo  Parker  and  Elgin 
Parker,  and  against  the  defendant  in  each  cause." 

And  the  other  one  is  judgment  in  favor  of  the 
Government. 

The  parties  have  stipulated  that  if  there  is  judg- 
ment in  favor  of  the  plaintiffs  the  amounts  will 
be  calculated  by  them.  Of  course,  if  judgment  is 
found  in  favor  of  the  defendant,  then  the  plaintiffs 
will  take  nothing,  but  in  order  to  avoid  the  neces- 
sity of  having  you  worry  about  figures  and  amounts 
counsel  have  very  kindly  agreed  that  such  a  verdict 
might  be  used. 

Am  I  not  correct,  gentlemen? 

Mr.  Wilson:     Yes,  your  Honor. 

Mr.  Garland:     Yes,  your  Honor. 

The  Court:  Now,  ladies  and  gentlemen,  it  is 
your  pro])lem  to  determine  the  intent  of  the  parties 
in  til  is  case  as  I  have  instructed  you. 
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The  bailiff  will  now  be  sworn. 


Mr.  Wilson:  Thank  you.  I  except  to  the  omis- 
sion of  our  requested  instruction  No.  24.  [187] 

The  Court:  An  exception  to  the  court's  refusal 
to  give  plaintiffs'  requested,  instruction  24  will  be 
noted.  I  want  to  call  your  attention  to  the  fact  that 
everything  requested  in  your  instruction  24  was 
covered  by  the  court's  instruction.  This  instruction 
is  argumentative  in  form  and  it  emphasizes  certain 
facts  in  this  case  which  the  court  has  purposely 
avoided  doing. 

Mr.  Wilson:  And  No.  A  in  the  supplemental 
is  the  next  one. 

The  Court:  Exception  noted.  I  considered  that 
as  being  covered. 

Mr.  Wilson :    And  No.  C,  your  Honor. 
,  The  Court :    Exception  noted. 

Requested  instruction  L  I  gave  in  part. 

Mr.  Wilson:     Only  the  first  part,  your  Honor. 

The  Court:  Yes,  the  last  part  I  omitted,  and  an 
exception  will  be  noted.  [188] 
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Mr.  Wilson:  Then  No.  31.  I  except  to  defend- 
ant's No.  31,  your  Honor,  as  applied  to  this  case. 

The  Court :    What  is  that  instruction  ? 

Mr.  Wilson:     The  one  starting: 

"You  are  instructed  that  common  understanding 
and  experience  are  the  touchstones  for  the  inter- 
pretation of  the  revenue  laws.  The  dominant  pur- 
pose of  the  revenue  laws  is  the  taxation  of  income 
to  those  who  earn  or  otherwise  create  the  right  to 
receive  it  and  enjoy  the  benefit  of  it  when  paid.  The 
one  who  earns  income  but  gives  the  right  to  receive 
that  income  to  a  favorite  child  has  enjoyed  the 
benefit  of  that  income  within  the  meaning  of  the 
Internal  [189]  Revenue  laws." 

I  think  that  ignores  the  property  element,  the 
ownership  of  property,  and  the  fact  that  the  prop- 
erty can  earn  income. 

The  Court:  I  feel  I  covered  that  pretty  well.  I 
do  not  think  I  have  unduly  stressed  the  conflicting 
theories  of  either  party.     Exception  will  be  noted. 


The  Court:  Ladies  and  gentlemen,  my  attention 
has  been  called  to  an  omission  in  one  of  my  in- 
structions which  I  thought  the  jury  was  aware  of. 
Perhaps  I  was  technically  in  error  when  I  in- 
structed you  as  to  the  net  income  of  the  partner- 
ship. That  income  aiiiountcHl  to  $264,553.92,  and 
it  was  divided  25  ])er  (-(Mit  to  Elgin  Parker  and 
25  ])er  cent  to   Flo  Parker  and   12yo   ])er  cent  to 
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each  of  the  aforesaid  minor  children;  that  Mr. 
Parker  in  addition  to  that  received  a  salary  of 
$12,000.00  a  year.  You  will  recall  the  testimony 
in  that  respect.  The  testimony  was  that  before 
there  was  any  division  of  earnings  a  salary  of  $12,- 
000.00  per  year  was  drawn  by  Mr.  Parker. 

Does  that  cover  your  point,  counsel? 

Mr.  Wilson:  And  that  he  reported  it  in  the  re- 
turns for  himself  and  wife. 

The  Court:  I  assume  that  he  paid  all  his  in- 
come tax. 

Mr.  Wilson:    There  is  no  doubt  about  it. 

The  Court:  He  undoubtedly  paid  a  tax  on  the 
$12,000.00  that  he  received.  Does  that  cover  your 
point,  counsel? 

Mr.  Wilson:     Yes,  your  Honor. 

The  Court :  Ladies  and  gentlemen,  you  may  now 
retire  to  the  jury  room. 

(Whereupon  the  jury  retired  from  the  court- 
room at  11:42  o'clock  a.m.) 

(At  4:10  o'clock  p.m.  the  jury  returned  to 
the  courtroom  and  the  following  proceedings 
were  had  in  the  presence  and  hearing  of  the 
jury.) 

The  Court :    It  is  stipulated,  gentlemen,  the  jurors 
are  present  and  in  the  jury  box? 
Mr.  Garland:     So  stipulated. 
Mr.  Wilson :    Yes,  so  stipulated. 
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The  Court:  The  bailiff  has  advised  me  that  you 
desire  to  have  some  additional  instructions. 

Before  I  ask  what  questions  you  have  in  mind  I 
wish  to  state  to  you  that  I  am  not  interested  and 
it  wouldn't  be  proper  for  me  to  know  how  the 
jury  stands  as  a  whole  or  how  any  individual  stands, 
so  I  want  your  questions  to  be  general  questions 
which  will  not  indicate  the  present  state  of  mind 
of  any  jurors. 

Who  is  the  foreman? 

Juror  E.  Richard  West:  I  am,  sir.  I  think 
these  questions  are  in  accordance  with  your  in- 
structions. 

The  first  question  that  we  would  like  to  know 
is,  according  to  the  federal  law  what  constitutes  a 
partnership  and  was  the  gift  taken  from  the  busi- 
ness and  re-invested  in  the  business  considered  a 
contribution  to  the  welfare  of  the  business? 

The  second  question  is,  we  would  like  to  have 
you  read,  sir,  in  the  instructions  to  the  jury  with 
regard  to  family  partnerships.  Will  you  please 
read  the  instructions  to  the  jury  with   regard  to 
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family  partnerships — that  part  of  the  instructions 
that  you  gave  us  this  morning'? 

The  Court:  One  instruction  that  I  read  this 
morning  was: 

"A  gift  of  an  interest  in  a  family  business, 
whether  absolute  or  in  trust,  which  makes  no  real 
change  in  the  economic  situation  of  the  group  or 
in  the  control  or  management  of  the  business  will 
not  reduce  the  obligations  of  the  donor  to  account 
for  and  pay  income  tax  on  the  earnings  of  the  en- 
terprise to  the  same  extent  as  before  the  gift  was 
made." 

Another  one  I  gave  is: 

"The  issue  in  this  case  is  whether  the  partners, 
Elgin  R.  Parker  and  Flo  Parker,  really  and  truly 
intended  that  their  four  children  would  own  an  in- 
terest in  the  partnership  assets  and  whether  they 
intended  that  all  six  of  them  would  join  together 
for  the  purpose  of  carrjdng  on  the  business  and 
sharing  in  the  profits  and  losses,  as  partners." 

The  Supreme  Court  has  defined  a  partnership 
as  generally  said  to  be  created  when  persons  join 
together  their  money,  goods,  labor,  or  skill,  for  the 
purpose  of  carrying  on  a  trade,  profession,  or  busi- 
ness, and  where  there  is  community  of  interest  in 
the  profits  and  losses. 

And  I  gave  you  another  instruction  as  follows: 

"While  partnerships  betw^een  husbands  and  wives, 
or  between  parents  and  children,  are  always  open 
to  scrutiny,  and  to  close  scrutiny,  such  partnerships 
are  lawful.     There  can  be  legal  partnerships  be- 
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tween  husbands  and  wives  and  parents  and  chil- 
dren under  California  law." 

And  another  one  I  gave  was : 

''The  fact  that  transfers  to  members  of  the  fam- 
ily group  may  be  mere  camouflage  does  not,  how- 
ever, mean  that  they  invariably  are." 

And: 

"There  is  no  federal  law  that  prohibits  a  family 
partnership  or  a  partnership  between  parents  and 
minor  children." 

This  case  was  tried  before  a  jury  and  I  tried  my 
best  to  have  the  issues  settled  by  the  jury  without 
giving  any  of  my  own  viewpoints.  I  want  to  read 
to  you  again  the  instduction  that  I  said  represented 
the  real  issue,  and  that  is: 

"You  must  determine  after  considering  all  of  the 
facts,  including  the  agreement  between  these  plain- 
tiffs and  their  minor  children,  the  conduct  of  the 
parties  to  that  agreement  in  the  execution  of  its 
provisions,  their  statements,  the  testimony  of  dis- 
interested persons,  the  relationship  of  the  parties, 
their  respective  abilities  and  capital  contributions, 
the  actual  control  of  the  income  and  the  purposes 
for  wliich  it  was  used,  and  any  other  facts  throw- 
ing light  on  the  true  intent  of  the  parties  to  the 
agreement,  whether  those  ]iarties  in  good  faith  and 
acting  with  a  business  jnirpose  intended  to  join 
together  in  the  present  conduct  of  the  enterprise 
known  as  Southern  Heater  Company. ' ' 

In  other  words,  ladies  and  gentlemen,  it  is  your 
problem  to  determine  the  intent  of  these  people 


Harry  C.  Westover,  etc.  161 

when  tliey  set  up  this  partnership.  Did  they  intend 
to  make  a  sham  out  of  it  for  the  purpose  of  avoid- 
ing income  taxes  or  was  it  a  real,  genuine  business 
partnership  for  the  purpose  of  joining  together 
in  the  present  conduct  of  the  enterprise  known  as 
Southern  Heater  Company? 

Now,  that  is  the  question  you  have  to  answer.  It 
is  like  any  other  question  that  you  may  have  to 
answer.  You  have  to  take  all  the  evidence  together 
and  look  upon  the  whole  picture  and  then  deter- 
mine was  this  a  sham  or  was  it  a  real  partnership. 

That  is  the  question  and  I  can't  tell  you  how 
to  answer  it.  I  make  it  a  practice  not  to  express 
my  own  personal  opinions  in  these  matters  and,  as 
I  have  told  you,  I  have  not  intended  to  express 
such  opinion  and  I  do  not  now  intend  to  convey 
to  you  how  I  may  feel  about  this  case  because  that 
is  your  function.    That  is  what  you  are  here  for. 

I  want  to  also  call  your  attention  to  the  fact, 
and  not  for  the  purpose  of  emphasis,  but  I  want 
to  call  your  attention  not  to  overlook  the  fact  that 
you  have  asked  for  certain  instructions  with  ref- 
erence to  the  findings  of  the  commissioner  as  being 
presumptively  correct.  It  is  your  burden  to  deter- 
mine by  a  preponderance  of  the  evidence  whether 
the  findings  of  the  Commissioner  were  erroneous. 
Unless  you  can  so  find  by  the  greater  weight  of 
the  testimony,  then  it  is  your  duty  to  find  for  the 
defendant.  On  the  other  hand,  if  you  are  convinced 
from  all  the  testimony  that  the  Commissioner  was 
wrong,  and  by  a  preponderance  of  the  evidence. 
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then  you  should  bring  in  a  verdict  for  the  plain- 
tiff. That  is  your  problem  and  I  cannot  answer 
it  for  you. 

I  want  to  call  your  attention  to  the  fact  you  have 
been  out  for  a  number  of  hours.  It  is  getting 
pretty  close  to  dinner  time.  When  I  go  home  for 
dinner  I  will  not  be  available  for  at  least  an  hour, 
and  I  assume  it  will  take  the  others  that  long  to 
again  meet  here. 

After  5:00  o'clock  the  bailiff  will  provide  food 
and  shelter  for  you,  if  that  is  necessary,  in  order 
to  arrive  at  a  verdict  in  this  case. 

I  want  to  call  your  attention  to  the  fact  again 
that  you  are  sitting  here  as  judges,  free  from  any 
sympathy,  prejudice  or  bias  whatsoever.  You  will 
determine  this  case  on  the  cold-blooded  facts.  Does 
the  Government  owe  Mr.  and  Mrs.  Parker  this 
'}noming  or  doesn't  it?  That  is  the  question.  I 
hope  you  can  answer  it  either  yes  or  no  and  it  will 
not  be  necessary  to  call  in  another  jury  and  put 
all  the  parties  to  the  expense  they  have  been  put 
to  in  trying  this  case. 

If  there  is  nothing  further  you  may  retire  with 
the  bailiff.  If  I  don't  hear  from  you  by  5:00 
o'clock,  I  hope  I  will  hear  from  you  later  this  eve- 
ning. 

The  Foreman:     Thank  you,  sir. 

(Whereupon  the  jury  retired  from  the  court- 
room and  the  following  proceedings  were  had 
without  the  presence  and  hearing  of  tlio  jury:) 
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The  Court:     Any  exceptions'? 
Mr.  Wilson:     No. 
Mr.  Garland:     No. 


[Endorsed]:     Filed   March  28,   1950. 


[Title  of  District  Court  and  Causes.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  147,  inclusive,  contain  the 
original  Complaint;  Answer;  Demand  for  Jury 
Trial  and  Judgment  on  the  Verdict  in  each  of  the 
above-entitled  causes  and  the  original  Statement 
of  Evidence;  Plaintiffs'  Requests  to  Charge;  Plain- 
tiffs' Supplemental  Requests  to  Charge;  Defend- 
ant's Requested  Instructions  Refused;  Verdict  of 
the  Jury;  Notice  of  Entry  of  Judgment;  Notice  of 
Appeal ;  Cash  Bond  on  Appeal ;  Statement  of  Points 
Relied  on  on  Appeal;  Plaintiffs'  Designation  of 
Record  on  Appeal;  Defendant's  Designation  of 
Record  on  Appeal  and  Motion  and  Order  Extend- 
ing Time  for  Filing  Record  on  Appeal  entitled 
in  both  of  the  above-entitled  causes  which,  together 
with  copy  of  Reporter's  Transcript  of  Proceedings 
on  January  10  and  11,  1950,  and  original  Defend- 
ant's Exhibits  A,  B,  C  and  D,  transmitted  herewith, 
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constitute    the    record    on    appeal    to    the    United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  11th  day  of  April,  A.D.  1950. 
EDMUND  L.  SMITH, 
Clerk. 

[Seal]  :  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 


[Endorsed] :  No.  12520.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Flo  Parker  and 
Elgin  R.  Parker,  Appellants,  vs.  Harry  C.  West- 
over,  Individually  and  as  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  April  12,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.   12520 

ELGIN  R.  PARKER, 

Appellant, 

vs. 

HARRY  C.  WESTOVER,  Individually  and  as 
Collector  of  Internal  Revenue  for  the  Sixth 
District   of   California, 


No.  12520 
FLO  PARKER, 


Appellee. 


Appellant, 


vs. 


HARRY  C.  WESTOVER,  Individually  and  as 
Collector  of  Internal  Revenue  for  the  Sixth 
District  of  California, 

Appellee. 

DESIGNATION  OF  THE  PARTS  OP  THE 
RECORD  NECESSARY  FOR  THE  CON- 
SIDERATION OF  THE  APPEAL 

To  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit: 

The  appellants  hereby  designate  the  following 
parts  of  the  record  necessary  for  the  consideration 
of  the  appeal: 

1.     Complaints. 
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2.  Answers  to  Complaints. 

3.  Demands  for  Jury  Trial. 

4  Stipulation  for  the  Consolidation  of  Cases  for 
Trial. 

5.  Statement  of  the  Evidence  (together  with 
the  exhibits  or  parts  of  exhibits  specified  in  said 
Statement  of  Evidence.) 

6.  Judge's  Instructions  to  the  Jury  (Report- 
er's Transcript,  page  170,  line  1,  to  page  187,  line 
7,  inclusive,  and  page  190,  line  21,  to  page  197, 
line  10). 

7.  Appellants'  Requested  Instructions  Nos.  24, 
A,  C,  L  (pages  85,  100,  102  and  111,  respectively, 
of  the  certified  transcript). 

8.  Defendant's  Requested  Instruction  No.  31. 

9.  Exceptions  to  the  Judge's  Instructions  by 
the  appellants  (Reporter's  Transcript,  page  187, 
line  24  to  page  188,  line  17  and  page  189,  line  13 
to  page  190,  line  7). 

10.  The  Verdict  of  the  Jury. 

11.  The  Judgments  Appealed  From. 

12.  Notice  by  Clerk  of  Entry  of  Judgment. 

13.  Notices  of  Appeal  witli  dates  of  filing. 

-4.  The  Designation  as  to  Matters  to  be  Included 
in  the  Record. 

15.  Designation  of  Points  on  Which  Appellants 
Intend  to  Rely. 
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16.     Cost  Bond. 

Clerk's  Certificate. 

Dated  this  14th  day  of  April,  1950. 

/s/  MELVIN  D.  WILSON, 

Attorney  for  Appellants. 

To  Ernest  A.  Tolin,  United  States  Attorney;  E. 
H.  Mitchell  and  Edward  R.  McHale,  Assistant 
United  States  Attorneys ;  Eugene  Harpole  and 
James  D.  Pettus,  Special  Attorneys;  Bureau 
of  Internal  Revenue: 

Please  take  notice  that  the  foregoing  Designa- 
tion of  the  Parts  of  the  Record  Necessary  for  the 
Consideration  of  the  Appeal  is  being  fiied  forth- 
with in  the  above-entitled  case. 

/s/  MELVIN  D.  WILSON, 

Counsel  for  Appellants. 

Service  acknowledged. 

[Endorsed]:     Filed  April  24,  1950. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  THE  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

To  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit: 

The  appellants  hereby  adopt  the   Statement  of 
the  Points  on  Which  They  Intend  to  Rely,  which 
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was  filed  in  the  District  Court,  as  their  Statement 
of  the  Points  on  Which  They  Intend  to  Rely  in 
this  Court. 

Dated  April  14,  1950. 

/s/  MELVIN  D.  WILSON, 

Counsel  for  Appellants. 

The  appellee,  Harry  C.  Westover,  Collector  for 
the  Sixth  District  of  California,  through  his  attor- 
neys, hereby  accepts  service  of  a  copy  of  the  fore- 
going Statement  of  the  Points  on  Which  Appel- 
lants Intend  to  Rely. 

ERNEST  A.  TOLIN, 

United   States  Attorney. 

E.  H.  MITCHELL  and 
EDWARD  R.  McHALE, 

Assistant  United  States 
Attorneys. 

EUGENE  HARPOLE  and 
JAMES  D.  PETTUS, 

Special   Attorneys,  Bureau 
of  Internal  Revenue. 

By/s/  EUGENE  HARPOLE. 

4/19/50 
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Appellee. 


BRIEF  FOR  THE  APPELLANTS. 


Judgments  Below. 

The  consolidated  cases  were  tried  before  a  jury,  and 
verdicts  were  rendered  for  appellee  [R.  34]  and  judgments 
thereon  were  entered  on  January  12,  1950.  [R.  39.]  No 
opinions  were  written. 

Jurisdiction. 

These  proceedings  involve  suits  for  recovery  of  Federal 
individual  income  taxes  for  the  calendar  year  1944,  in 
the  amounts  of  $63,477.71  and  $63,509.01  for  Flo  Parker 
and  Elgin  R.  Parker  respectively,  plus  interest  thereon  at 
six  per  cent  (6%)  per  annum  from  the  respective  dates 
of  payment  of  said  sums  to  the  appellee.     [R.  9  and  24.] 

Appellants  are  husband  and  wife  and  live  at  120  South 
Burris  Street,  Compton,  California.  [R.  2,  10,  16,  17, 
25.] 


On  March  15,  1945,  appellants  filed  with  the  appellee, 
ths  Collector  of  Internal  Revenue  for  the  Sixth  District 
of  California,  their  income  tax  returns  for  the  calendar 
year  1944.  On  July  9,  1947,  appellants  received  from 
the  appellee  as  Collector  of  Internal  Revnue,  notices 
and  demands  for  payment  of  additional  1944  income  taxes, 
plus  interest  as  follows: 

Tax  Interest  Total 

Flo  Parker  $55,562.19     $7,665.30    $63,227.49 

Elgin  R.   Parker  55,589.70       7,666.19      63,255.89 

[R.  3,  11,  17,  25,  26.] 

Appellants  paid  to  appellee  as  Collector  of  Internal 
Revenue  said  taxes  and  interest  demanded  by  appellee  as 
follows : 

Tax  Interest  Total 

Flo  Parker  7-12-47      $27,590.01     $3,749.20     $31,339.21 
Flo  Parker  8-8-47  27,972.18       4,166.32       32.138.50 


Total  $55,562.19    $7,915.52    $63,477.71 

Elgin  R.  Parker  $27,617.52     $3,752.99    $31,370.51 

Elgin  R.  Parker  27,072.18       4,166.32       32,138.50 


Total  $55,589.70    $7,919.31     $63,509.01 

[R.  3,  11,  18,  26.] 

On  January  23,  1948,  appellants  filed  with  appellee, 
claims  for  refund  of  1944  federal  income  taxes  in  the  re- 
spective amounts  of  $55,562.19  and  $55,589.70  and  inter- 
est paid  thereon.  The  grounds  of  the  claims  were  the 
same  as  those  set  out  in  the  complaints  subsequently  filed. 
[R.  4,  18,  11,  26.] 
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Neither  the  appellee  nor  the  Commissioner  of  Internal 
Revenue  audited  appellants'  claims  within  six  months  of 
their  filing,  and  appellants  brought  suits  against  appellee 
in  the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division.  Jurisdiction  was  con- 
ferred on  such  Court  by  Section  3772  of  the  Internal 
Revenue  Code. 

Judgments  were  entered  in  favor  of  appellee  and  against 
appellants  on  January  12,  1950.     [R.  39.] 

Within  sixy  days  and  on  February  9,  1950,  Notice  of 
Appeal  and  Cash  Bond  were  filed  with  the  Clerk  of  the 
District  Court,  Southern  District  of  California,  Central 
Division.  [R.  40,  41.]  On  March  27  and  28,  1950, 
Statement  of  Points  Relied  on  and  Designation  of  Portions 
of  Record  on  Appeal  were  filed  with  said  clerk.  [R. 
42,  43,  44.] 

Jurisdiction  is  conferred  on  your  Honorable  Court  by 
Section  1291  of  Title  28  of  the  United  States  Code. 

Statement  of  the  Case. 

These  proceedings  are  appeals  from  the  verdicts  of  the 
jury  and  judgments  of  the  District  Court  of  the  United 
States,  Southern  District  of  California,  Central  Division, 
which  determined  that  appellants  were  taxable  on  all  the 
income  of  the  partnership  called  Southern  Heater  Com- 
pany for  the  fiscal  year  ended  October  31,  1944,  and  that 
their  children  were  not  to  be  recognized  as  partners  for 
Federal  Income  tax  purposes,  and  that  the  appellants  were 
not  entitled  to  refunds  of  individual  income  taxes  for  the 
calendar  year  1944  in  any  amount. 

The  question  for  review  is  whether  the  four  children 
of  appellants  are  to  be  recognized  as  partners  for  income 


tax  purposes,  for  the  fiscal  year  of  the  partnership  ended 
October  31,  1944,  or  whether  the  children  are  to  be  ignored 
as  partners  so  that  the  appellants  would  be  taxable  on  all 
the  income  of  the  partnership. 

The  entire  record  in  condensed  form  has  been  brought 
up  for  review. 

As  of  October  31,  1943,  appellants  each  owned  as  their 
separate  property  [R.  47,  71],  a  half  interest  in  the  assets 
and  business  of  a  partnership  known  as  Southern  Heater 
Company.  Elgin  R.  Parker  managed  that  business  and 
took  a  salary  of  $12,000.00  a  year  from  it.  Flo  Parker 
did  not  work  in  that  partnership  nor  did  she  sign  checks 
for  the  partnership.  That  firm  was  dissolved  in  Novem- 
ber of  1943.     [R.  47,  60.] 

On  October  31,  1943,  each  appellant  gave  to  each  of 
his  or  her  four  children,  a  six  and  one-quarter  per  cent 
(6%%)  interest  in  a  business  known  as  the  Southern 
Heater  Company.  [R.  47.  |  The  gifts  were  represented 
by  deeds  which  were  executed  by  appellants  in  the  proper 
manner  and  immediately  recorded  in  the  office  of  the  Coun- 
ty Recorder,  Los  Angeles  County.  [R.  67  to  71,  inch] 
Such  gifts  were  absolute  and  unconditional.     [R.  48.] 

The  purpose  of  appellants  in  making  these  gifts  was  to 
try  to  tie  the  children  into  the  business  so  that  the  family 
would  be  kept  together  and  the  business  would  be  con- 
tinuous. Furthermore,  the  appellants  had  been  in  l)ank- 
ruptcy  before  and  they  wanted  the  children  to  have  some 
assets  and  income  of  their  own,  for  their  protection. 
[R.  47,  59.] 

The  appellants  went  into  bankruptcy  in  1936  due  mostly 
to  real  estate  investments  and  foreclosures  of  mortgages 
and  deficiency  judgments.     Thereafter  they  acquired  the 
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new  business  by  saving  some  of  Mr.  Parker's  salary  and 
by  receipt  of  a  gift  from  a  brother-in-law  and  sister.  [R. 
46.] 

Appellants'  four  children  were  Dian,  born  in  1920; 
Patricia,  born  in  1932;  Roland,  born  in  1937,  and  Arthur, 
born  in  1940.     [R.  46,  47.] 

Appellants  decided  to  make  the  gifts  to  the  children  and 
take  the  children  into  partnership  before  they  talked  to 
their  accounting  or  legal  or  tax  advisors.  Upon  talking 
to  such  advisors,  they  were  advised  that  if  they  made 
the  transfers  unconditionally,  and  took  an  adequate  salary 
for  the  services  of  the  parents,  and  the  rights  of  the  chil- 
dren as  partners  were  fully  recognized  and  protected,  the 
children  should  be  recognized  as  partners  for  income  tax 
purposes  and  be  taxable  on  their  own  share  of  the  in- 
come [R.  52,  53,  54,  57],  but  that  the  Commissioner  of 
Internal  Revenue  would  probably  contend  that  the  children 
should  be  ignored  as  partners.  Thereafter,  they  went 
ahead  with  the  transaction. 

Before  the  gifts  were  made  and  before  the  partner- 
ship was  entered  into,  Elgin  R.  Parker  realized  that  the 
proposed  transaction  might  result  in  a  saving  of  income 
taxes  for  the  family.  [R.  58.]  Flo  Parker  never  realized 
that  there  were  any  possible  income  tax  savings  involved  in 
the  transactions.     [R.  59,  60,] 

After  making  the  gifts,  Elgin  R.  Parker  applied  to  the 
Superior  Court  of  the  county  in  which  they  were  living 
for  appointment  as  guardian  of  the  properties  of  the  chil- 
dren, so  that  the  children  would  have  someone  to  look 
after  the  assets,  under  the  supervision  of  the  Court.  [R. 
47.]  The  Superior  Court  in  Orange  County  in  Docket 
Number  A- 11 392,  appointed  Elgin  R.   Parker  guardian, 


provided  he  file  four  corporate  surety  bonds  of  $23,000.00 
each.  [R.  78.]  Several  surety  companies  were  ap- 
proached but  they  declined  to  go  on  the  bonds  in  view 
of  the  hazards  of  the  business  and  the  danger  that,  if 
at  the  maturity  of  the  children,  the  business  had  operated 
at  a  loss,  the  children  would  sue  the  guardian  and  his 
surety  for  recoupment.  Eventually  a  surety  company  was 
found  which  stated  that  it  would  go  on  the  bonds  of  the 
guardian  provided  he  obtain  orders  of  the  Court — (1)  in- 
structing the  guardian  to  enter  into  a  partnership  agree- 
ment with  the  other  owners  of  the  business,  and  (2)  in- 
structing the  guardian  to  keep  the  property  of  the  wards 
invested  in  the  partnership  interests,  and  (3)  give  the 
guardian  authority  as  partner  to  retain  in  the  partnership 
some  of  the  income  of  the  business  if  it  were  not  all  dis- 
tributed. [R.  48.]  Accordingly,  Elgin  R.  Parker  applied 
to  the  Court  for  these  instructions  and  obtained  such  in- 
structions so  that  he  was  able  to  meet  the  requirements 
of  the  surety  company.     [R.  47,  48,  73,  78.] 

Evenually  the  bonds  were  written  and  filed  [R.  67 ]y 
whereupon  Elgin  R.  Parker  was  appointed  guardian  and 
Letters  of  Guardianship  were  issued.     [R.  78;  F  and  G.] 

Articles  of  Co-partnership  were  prepared  and  presented 
to  the  Court  and  approved  and  signed  by  the  appellants 
for  themselves  and  Elgin  R.  Parker  as  guardian  for  the 
four  children.  [R.  78;  D  and  E.]  The  partnership  agree- 
ments took  effect  as  of  November  1,  1943.  [R.  82-89; 
Exhibit  4.]  The  Articles  of  Co-partnership  were  amended 
on  July  7,  1945,  and  May  24,  VHG,  the  principal  amend- 
ment being  to  reduce  Elgin  R.  Parker's  salary  to  $2,400.00 
per  year  when  the  active  business  assets  of  the  partner- 
ship were  transferred  to  corporations  whose  stock  was 
owned  by  the  partnership.     [R.  92.] 
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Under  California  law,  each  partner  had  an  equal  voice 
in  the  management  of  the  business  and  hence,  the  Superior 
Court  had  four  votes  against  two  for  the  appellants.  [R. 
82  to  89,  inch;  Section  15018(e)  of  California  Corpora- 
tions Code  (Partnerships).] 

Since  November  1,  1943,  the  guardian  has  filed  annual 
accounts  with  the  Court  and  had  such  accounts  approved, 
and  has  operated  and  managed  the  guardianship  estates 
and  the  partnership,  under  the  supervision  and  jurisdiction 
and  under  the  orders  of  the  Probate  Court.  [R.  79,  80, 
109;  Defendant's  Exhibit  A;  R.  108,  120,  121.] 

The  partnership  filed  certificates  of  fictitious  firm  name 
in  the  offices  required  by  the  California  law.  [R.  92,  Ex- 
hibit 7.] 

The  business  of  the  partnership  grew  after  November 
1,  1943,  and  most  of  the  earnings  were  retained  to  carry 
on  the  expanded  business.  [R.  57.]  In  the  fall  of  1945, 
however,  there  was  a  distribution  to  each  guardianship 
estate  of  $3,750.00  over  and  above  the  amount  necessary 
to  pay  income  taxes,  which  sum  was  invested  in  United 
States  Government  Bonds  and  held  by  the  guardian  for 
the  several  guardianship  estates.     [R.  53,  98.] 

As  of  May  1,  1946,  most  of  the  personal  property  of  the 
business  was  transferred  to  two  corporations  and  the  stocks 
of  the  corporations  were  issued  to  the  partnership.  [R. 
92;  Exhibit  10;  R.  108,  109,  Nos.  3  and  4.]  The  Ar- 
ticles of  Co-partnership  were  amended  May  24,  1946,  to 
provide  that  the  partnership  should  not  carry  on  the  busi- 
ness of  manufacturing  and  selling  water  heaters  or  brass 
specialties  since  the  corporations  had  taken  over  the  opera- 
tion of  these  businesses.  [R.  92,  Exhibit  10.]  From  May 
1,  1946,  until  September  1,   1948,  the  operations  of  the 


partnership  consisted  solely  of  rental  of  real  estate  and 
holding  of  capital  stock.  On  September  1,  1948,  the  real 
estate  was  transferred  to  another  corporation  which  issued 
its  stock  to  the  partnership.  [R  121;  Nos.  9  and  10.] 
From  September  1,  1948,  until  October  31,  1948,  the 
operation  of  the  partnership  consisted  solely  of  holding 
capital  stock. 

The  partnership  was  dissolved  as  of  October  31,  1948, 
and  each  guardianship  estate  received  its  share  of  the 
assets,  which  amounted  to  $84,589.92  for  each  guardian- 
ship.    [R.  49,  92;  No.  12;  93-97,  inch,  98.] 

The  appellants  continued  to  support  their  children  after 
November  1,  1943,  and  none  of  the  earnings  of  the  chil- 
dren have  been  used  for  their  support  or  for  that  of 
the  parents.     [R.  48.] 

The  guardianships  have  not  sold  any  property  to  the 
appellants  nor  have  the  guardianships  suffered  any  losses. 
The  guardianships  have  expended  money  for  income  taxes 
and  premium  on  bonds  and  attorneys'  fees.     [R.  48.] 

The  original  combined  gift  to  each  child  on  October  31, 
1943,  had  a  book  value  of  $24,745.98.  [R.  5,  12;  19, 
20,  27.]  As  of  October  31,  1948,  when  the  partnership 
was  dissolved,  each  guardianship  received  assets  from  the 
partnership  with  a  book  value  of  $84,589.92  and  in  addi- 
tion had  $3,750.00  in  United  States  Government  Bonds 
or  a  total  of  $88,339.92.  [R.  49,  98,  100.]  These  assets 
are  held  in  the  guardianships  and  will  be  distributed  to  the 
children  when  they  become  of  age. 

The  appellants  filed  Federal  and  State  gift  tax  returns 
for  the  calendar  year  1943  and  reported  the  gifts  to  the 
children  of  the  interests  in  the  business,  totalling  $98,- 
984.90.    Appellants  paid  the  Federal  and  State  gift  taxes 


shown  to  be  due.  [R.  5,  12,  19,  20,  27.]  Subsequently, 
the  Commissioner  of  Internal  Revenue  determined  that  the 
transfers  were  complete  and  irrevocable  and  constituted 
taxable  gifts,  and  determined  the  value  of  the  gifts  to 
be  $212,500.00  and  determined  that  deficiencies  in  gift 
taxes  were  due.  Appellants  paid  the  additional  Federal 
gift  taxes  totalling  $16,035.00.  In  arriving  at  the  above 
values  for  gift  tax  purposes,  the  Commissioner  of  Internal 
Revenue,  in  valuing  the  goodwill  of  the  business,  used  a 
salary  of  $12,000.00  for  Mr.  Parker  in  computing  the  past 
earnings  and  in  estimating  the  future  earnings  of  the 
partnership.  [R.  5,  12,  20,  27.]  The  Commissioner  has 
not  refunded  said  gift  taxes.     [R.  48.] 

The  income  of  the  partnership  for  the  fiscal  year  ended 
October  31,  1944,  after  paying  a  salary  of  $12,000.00  to 
Mr.  Parker,  was  approximately  $252,000.00.  Appellants 
were  entitled  to  fifty  per  cent  (50%)  thereof  or  $126,- 
000.00  plus  the  $12,000.00  salary,  making  their  total  share 
$138,000.00.  After  the  Commissioner  of  Internal  Revenue 
disregarded  the  children  as  partners,  he  demanded  a  total 
tax  from  appellants  of  $193,000.00.  This  was  $55,000.00 
more  than  appellants  had  a  right  to  receive  from  the  part- 
nership for  the  year  1944.  Under  the  Commissioner's  rul- 
ing the  children  would  receive  $126,000.00  from  the  part- 
nership, free  from  income  tax.     [R.  49.] 

As  a  result  of  the  above  situation,  appellants  filed  an 
application  to  the  Superior  Court  to  adjust  the  division 
of  the  partnership  income.  [R.  49.]  The  petition  asked 
that  the  Court  authorize  the  appellants  to  take  or  use  the 
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refunds  of  Federal  income  tax  which  would  be  paid  to  the 
children  for  the  year  1944  upon  the  following  conditions : 

( 1 )  If  appellants  won  their  income  tax  cases,  they  would 
return  the  refunds  to  the  children,  with  the  interest  bene- 
fits that  had  been  received. 

(2)  If  appellants  lost  their  income  tax  cases,  they  would 
keep  the  children's  refunds  and  be  free  to  apply  to  the 
Court  for  a  further  adjustment  of  the  partnership  income 
on  account  of  the  income  tax  situation.  This  application 
covered  Federal  income  taxes  as  well  as  California  income 
taxes.  [R.  101  to  104,  inch]  The  Court  granted  the 
petition.  [R.  105  to  107,  inch]  This  petition  and  order 
superseded  an  earlier  petition  for  an  adjustment  for  taxes 
which  the  Court  did  not  act  upon.  In  that  earlier  petition 
appellants  asked  that  the  income  of  the  partnership,  after 
the  total  family  income  taxes  on  the  partnership  income 
had  been  deducted,  be  divided  in  accordince  with  the  inter- 
est of  the  partners;  that  is,  fifty  per  cent  to  the  appellants 
and  fifty  per  cent  to  the  children.     [R.  110  to  116,  incl.] 

The  salary  paid  to  Elgin  R.  Parker  for  the  fiscal  year 
ended  October  31,  1944,  was  arrived  at  after  checking 
with  various  officials  of  different  companies  as  to  what 
they  were  receiving  for  like  work,  and  taking  into  con- 
sideration the  fact  that  Mr.  Parker  was  getting  $12,000.00 
per  year  from  the  previous  partnership  with  his  wife,  and 
the  fact  that  he  had  never  before  received  a  salary  in  ex- 
cess of  $12,000.00  from  any  employer.  The  $12,000.00 
salary  was  about  twice  as  much  as  any  other  executive 
of  the  partnership  received.  The  certified  public  account- 
ant who  served  the  business  had  access  to  other  concerns 
and  he  thought  that  $12,000.00  would  be  a  fair  salary  for 
the  services  of  Elgin  R.  Parker.     It  was  intended  to  be 
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a  full  and  adequate  salary  for  the  services  rendered  to  the 
partnership  by  Elgin  R.  Parker.     [R.  50,  51.] 

The  business  of  the  partnership  increased  in  the  fiscal 
year  ended  October  31,  1944,  and  the  income  for  that 
year  was  produced  by  the  existence  of  the  plant,  the  capital, 
the  going  organization  and  the  ability  or  good  luck  in 
getting  allocations  of  materials  to  manufacture  water 
heaters,  and,  of  course,  labor  and  management.  [R.  50.] 
As  of  October  31,  1943,  the  business  was  being  run  on  a 
three  months'  basis;  that  is,  when  an  allocation  of  mate- 
rial was  received,  the  management  could  set  up  a  program 
for  three  months.  Beyond  that  it  could  not  determine 
what  the  future  would  be.  This  made  it  uncertain  as  to 
whether  the  company  could  stay  in  the  water  heater  manu- 
facturing business,  as  water  heaters  were  not  considered 
essential,  and  the  company  might  not  get  further  alloca- 
tions of  materials.  Under  these  facts  the  appellants  did 
not  know  as  of  October  31,  1943,  whether  or  not  they 
would  make  a  profit.   [R.  50.] 

Appellants  intended  that  the  gifts  to  the  children  be 
genuine,  complete  and  unconditional  and  intended  to  enter 
into  bona  fide  partnership  between  themselves  and  the  chil- 
dren and  intended,  in  good  faith,  to  conduct  the  business 
of  the  Southern  Heater  Company  in  partnership  with  the 
children.     [R.  48,  51.] 

All  of  the  important  steps  taken  after  the  formation  of 
the  partnership  were  taken  after  Elgin  R.  Parker  had 
applied  to  the  Court  for  instructions  and  had  received 
his  instructions  on  the  contemplated  steps.  This  included 
the  transfer  on  May  1,  1946  and  September  1,  1948.  of 
some  of  the  partnership  assets  into  several  corporations 
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and  the  issuance  of  the  corporate  stocks  to  the  partner- 
ship.    [R.  51.] 

After  appellants  gave  a  half  interest  in  the  assets  and 
business  to  their  children,  the  income  of  the  appellants 
was  cut  in  half  and  the  ownership  of  their  assets  was  cut 
in  half.  Their  living  expenses  went  on  as  before,  except 
that  the  appellants  had  to  pay  for  them  out  of  half  of  the 
income  they  formerly  had.     [R.  51.] 

The  net  income  of  the  business  prior  and  subsequent  to 
forming  the  partnership  was  approximately  as  follows: 

1940  $  22,500.00 

1941  60,000.00 

1942  93,000.00 
The   period   of   Jan.    1.    1943 

to  October  31,  1943  140,160.00 
Fiscal  year  ended 

October  31,  1944  260,576.89 

1945  231,137.16 

1946  306,050.28  [R.52] 

Neither  the  children  nor  Flo  Parker  contributed  any  ser- 
vices to  the  partnership  at  any  time.  [R.  54.]  Flo 
Parker  did  not  sign  checks  or  render  any  service  to  the 
partnership.      [R.  59.] 

The  Commissioner  of  Internal  Revenue  refunded  the 
1944  income  tax  that  each  child  paid,  in  the  approximate 
amount  of  $13,986.09  with  interest.  [R.  67.]  With  the 
approval  of  the  Superior  Court,  the  appellants  used  these 
refunds  to  help  pay  their  additional  taxes  for  1944.  [R. 
105  to  107,  incl.] 
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Capital,  both  tangible  and  intangible,  were  material  in- 
come producing  factors  and  the  children  owned  half  of  the 
tangible  and  intangible  capital.     [R.  50,  5,  12,  20,  27.] 

The  salary  of  $12,000.00  per  year  paid  to  Elgin  R. 
Parker  by  the  partnership  for  the  fiscal  year  ended  Octo- 
ber 31,  1944,  was  equal  to  the  value  of  his  services  ren- 
dered to  the  partnership  for  that  year.     [R.  50,  51,  62,  63.] 

The  partnership  with  the  children,  as  shown  throughout 
the  record,  was  created  with  all  legal  formalities  and  was 
held  out  as  a  partnership  in  all  dealings  with  the  tax  au- 
thorities, the  surety  company,  the  probate  court  and  the 
creditors. 

The  children  reported  their  shares  of  the  partnership 
income  in  their  individual  returns  and  paid  taxes  thereon. 
[R.  67 ,  97.]  The  partnership  was  legal  under  California 
law.  The  partnership  filed  Federal  and  State  income  tax 
returns  as  a  partnership.  [R.  52,  97.]  This  was  a  part- 
nership for  common  law  purposes. 

The  children,  through  the  Probate  Court,  exercised 
dominion  and  control  over  their  interest  in  the  partner- 
ship business,  they  enjoyed  their  share  of  the  earnings 
and  they  contributed  capital  to  the  partnership,  which  capi- 
tal was  material  and  income  producing. 

The  gifts  and  formation  of  the  partnership  were  con- 
summated for  a  business  purpose.  The  possible  saving 
of  income  tax  was  not  known  to  Flo  Parker  and  was  only 
an  incidental  object  to  Elgin  R.  Parker  in  making  the  gift. 


—14— 
Statute  and  Regulations  Involved. 

Section  181  of  the  Internal  Revenue  Code  provides  as 
follows : 

"Individuals  carrying  on  business  in  partnership 
shall  be  liable  for  income  tax  only  in  their  individual 
capacity." 

Section  182  of  the  Internal  Revenue  Code  provides: 

"In  computing  the  net  income  of  each  partner,  he 
shall  include,  whether  or  not  distribution  is  made  to 
him — (a)  As  part  of  his  gains  and  losses  from  sales 
or  exchanges  of  capital  assets  held  for  not  more  than 
six  months,  his  distributive  share  of  the  gains  and 
losses  of  the  partnership  from  sales  or  exchanges  of 
capital  assets  held  for  not  more  than  six  months,  (b) 
As  part  of  his  gains  and  losses  from  sales  or  ex- 
changes of  capital  assets  held  for  more  than  six 
months,  his  distributive  share  of  the  gains  and  losses 
of  the  partnership  from  sales  or  exchanges  of  capi- 
tal assets  held  for  more  than  six  months,  (c)  His 
distributive  share  of  the  ordinary  net  income  or  the 
ordinary  net  loss  of  the  partnership,  computed  as 
provided  in  Section  183(b)." 

Section  3797(a)(2)  of  the  Internal  Revenue  Code  de- 
fines partnerships  and  partners  as  follows: 

"The  term  'partnership'  includes  a  syndicate,  group, 
pool,  joint  venture,  or  other  unincorporated  organiza- 
tion, through  or  by  means  of  which  any  business, 
financial  operation,  or  venture  is  carried  on,  and 
which  is  not,  within  the  meaning  of  this  title,  a  trust 
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or  estate  or  a  corporation;  and  the  term  'partner' 
includes  a  member  in  such  a  syndicate,  group,  pool, 
joint  venture,  or  organization." 

The  Regulations  do  not  add  anything  to  the  above  pro- 
visions. 

Statement  of  Points  Relied  On. 

Appellants  rely  upon  the  following  specified  errors  in 
their  prosecution  of  these  appeals: 

1.  The  Court  erred  in  failing  to  give  the  appellants' 
requested  instructions  Nos.  24,  A,  C,  L  and  appellants  took 
exception  thereto. 

2.  The  Court  erred  in  giving  appellee's  requested  in- 
struction. No.  31,  over  the  objection  and  exception  of  the 
appellants. 

3.  The  Court  erred  in  admitting,  over  appellants'  ob- 
jection, Memorandum  in  re  Incidence  of  Federal  Tax 
Liability  on  1944  Partnership  Income. 

4.  The  Court  erred  in  admitting,  over  appellants'  ob- 
jection, Application  for  Authority  to  Compromise  Claims 
(6  pages)   (Filed  August  27,  1946). 

5.  The  evidence  is  insufficient  to  justify  the  verdicts 
of  the  jury.     [R.  42.] 
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ARGUMENT. 

I. 

Summary  of  Argument. 

The  Court's  refusal  to  give  the  appellants'  requested  in- 
structions to  the  effect  that  an  intra-family  gift  of  an 
interest  in  a  business  could  be  sufficient  to  constitute 
the  donees  partners  for  income  tax  purposes,  lead  the 
jury  to  the  conclusion  that  the  children's  contribution  in 
the  case  at  bar  was  not  sufficient  to  support  a  verdict  that 
they  could  be  recognized  as  partners  for  income  tax  pur- 
poses. The  direct  result  of  the  Court's  rulings  and  fail- 
ures to  give  rulings,  was  that  the  jury  thought  there  had 
to  be  original  contributions  of  capital  to  the  partnership 
by  the  new  members,  contrary  to  the  principles  laid  down 
by  the  Supreme  Court  in  Commissioner  v.  Culhcrtsou, 
337  U.  S.  733. 

If  the  Court  had  properly  instructed  the  jury  and  had 
told  it  in  affirmative  language  that  the  intra-family  gift 
to  the  children,  of  interests  in  the  business  was  sufficient 
to  support  a  finding  that  the  children  could  be  valid  part- 
ners, the  jury  would  have  found  for  the  appellants. 

The  giving  of  the  appellee's  requested  instruction  No. 
31  over  the  objection  and  exception  of  the  appellants, 
gave  the  jury  the  impression  that  because  the  parents 
gave  interests  in  the  business  to  their  children,  the  parents 
were  necessarily  taxable  thereon,  contrary  to  the  principle 
set  forth  in  Commissioner  v.  Ctdbertson,  supra. 

The  Court's  error  in  admitting  over  appellants'  objec- 
tion. "Memorandum  in  re  Incidence  of  Federal  Income 
Tax  Liability  on  1944  Partnership  Income,"  raised  doubt 
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in  the  minds  of  the  jury  as  to  whether  the  $12,000.00  salary 
paid  by  the  partnership  to  Elgin  R.  Parker  was  sufficient 
to  fully  compensate  him  for  the  services  rendered  to  the 
partnership.  There  was  no  other  evidence  raising  such 
doubt.  This  gave  appellee  a  chance  to  argue  that  if  Par- 
ker's services  were  worth  more  than  $12,000.00  per  year, 
it  would  mean  that  some  of  the  value  of  his  services, 
which  should  have  been  reported  on  the  appellants'  re- 
turns, was  reported  on  the  returns  of  the  children. 

The  Court's  error  in  admitting  over  appellants'  ob- 
jection, "Application  for  Authority  to  Compromise 
Claims,"  filed  August  27,  1946,  gave  the  jury  the  im- 
pression that  the  appellants  were  acting  as  opportunists  in 
prosecuting  their  suits  for  refunds,  inasmuch  as  E.  R. 
Parker,  in  said  application  recited  that  the  law  of  family 
partnerships  was  greatly  in  favor  of  the  Government. 
Actually,  by  the  time  of  the  trial,  January,  1950,  the  law 
had  greatly  changed,  due  to  the  Supreme  Court's  decision 
(June  27,  1949),  in  Commissioner  v.  Cnlbertson,  supra. 
In  any  event,  the  Application  for  Authority  to  Compromise 
Claims  contained  a  layman's  opinion  as  to  this  matter  of 
law,  which,  of  course,  should  not  be  admitted  in  evidence 
as  an  admission  against  interest  or  in  any  manner  reduce 
his  chances  of  success. 

The  evidence  was  wholly  insufficient  to  support  the  im- 
plied finding  of  the  jury  that  the  partnership  with  the 
children  was  a  sham  and  was  not  entered  into  for  the 
bona  fide  purpose  of  carrying  on  the  business  in  part- 
nership form. 
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IT. 

The  Effect  of  the  Court's  Rulings  on  Instructions  to 
the  Jury  Was  to  Give  the  Jury  the  Erroneous 
Impression  That  Original  Capital  Contributions 
to  the  Partnership  Were  Necessary,  and  That  the 
Gifts  to  the  Children  of  Interests  in  the  Business 
Were  Not  Sufficient  to  Support  a  Finding  That 
the  Children  Could  Be  Bona  Fide  Partners  for 
Tax  Purposes. 

In  Commissioner  v.  Culbertson,  ZZ7  U.  S.  IZZ,  the 
Supreme  Court  granted  certiorari  to  consider  the  Com- 
missioner's claim  that  the  principles  of  Commissioner  v. 
Tower,  327  U.  S.  280,  and  Lusthaus  v.  Commissioner, 
327  U.  S.  293,  had  been  departed  from  in  the  Culbertson 
case  and  other  Courts  of  Appeal  decisions.  The  Supreme 
Court  in  Commissioner  v.  Culbertson,  supra,  said  that 
the  Tax  Court  had  read  the  Commissioner  v.  Tower, 
supra,  and  the  LustJiaus  v.  C omtnissioner ,  supra,  deci- 
sions as  setting  out  two  essential  tests  of  partnership  for 
income  tax  purposes:  that  each  partner  contribute  to  the 
partnership  either  (1)  vital  services  or  (2)  capital  origi- 
nating with  him.  The  Supreme  Court  said  that  the  Tax 
Court  had  found  sanction  for  the  use  of  these  "tests"  of 
partnership  from  certain  language  in  the  Tozvcr  case. 
In  Commissioner  v.  Culbertson,  supra,  it  was  the  Com- 
missioner's contention  that  the  Tax  Court's  decision  (in 
favor  of  the  Government)  could  and  should  be  reinstated 
upon  the  mere  reaffirmation  of  the  quoted  paragraphs. 
The  Court  then  turned  to  a  consideration  of  the  Tax 
Court's  approach  to  the  family  partnership  problan 
wherein  the  Tax  Court  treated  as  essential  to  membership 
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in  a  family  partnership  for  tax  purposes,  the  contribution 
of  either  vital  services  or  original  capital.  The  Court 
said: 

"The  use  of  these  'tests'  of  partnership  indicates, 
at  best,  an  error  in  emphasis.  It  ignores  what  we 
said  is  the  ultimate  question  for  decision,  namely, 
'whether  the  partnership  is  real  within  the  meaning 
of  the  Federal  Revenue  Laws'  and  makes  decisive 
w^hat  we  described  as  'circumstances  (to  be  taken) 
into  consideration'  in  making  that  determination." 

The  Supreme  Court  then  said  that  Commissioner  v. 
Tower,  supra,  provides  no  support  for  such  an  approach 
as  the  Tax  Court  took. 

The  Supreme  Court  said: 

"The  Tax  Court's  isolation  of  'original  capital'  as 
an  essential  of  membership  in  a  family  partnership 
also  indicates  an  erroneous  reading  of  the  Tow^r 
opinion.  We  did  not  say  that  the  donee  of  an  intra- 
family  gift  could  never  become  a  partner  through 
investment  of  capital  in  the  family  partnership,  any 
more  than  we  said  that  all  family  trusts  are  invalid 
for  tax  purposes  in  Hehering  v.  Clifford,  309  U.  S. 
331.  The  facts  may  indicate,  on  the  contrary,  that 
the  amount  thus  contributed  and  the  income  there- 
from should  be  considered  the  property  of  the  donee 
for  tax,  as  well  as  general  law,  purposes." 

Later  the  Supreme  Court  in  Commissioner  v.  Culbert- 
son,  supra,  said: 

"If  the  donee  of  property  who  then  invests  it  in 
the  family  partnership  exercises  dominion  and  con- 
trol over  that  property — and  through  that  control 
influences  the  conduct  of  the  partnership  and  the 
disposition   of   its   income — he   may   well   be   a   true 
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partner.  Whether  he  is  free  to,  and  does,  enjoy  the 
fruits  of  the  partnership  is  strongly  indicative  of  the 
reaHty  of  his  participation  in  the  enterprse." 

In  that  view  of  the  law,  the  appellants   requested  the 
Judge  in  the  case  at  bar  to  make  the  following  instructions : 

"No.  24.  One  of  the  elements  that  you  may  con- 
sider in  determining  the  validity  of  this  partnership 
is  the  capital  that  was  put  into  the  business.  You 
may  consider  the  source  of  the  capital  of  the  partners 
and  the  fact  that  the  capital  of  the  children  was  given 
to  them  by  their  parents.  A  parent  can  make  a  gift 
of  property  to  his  children,  which  is  valid  under  the 
laws  of  California,  and  an  outright  gift  carries  with 
it  the  absolute  parting  with  the  control  and  dominion 
of  the  thing  that  is  given,  so  that  the  donee  or  the 
party  receiving  the  gift  is  absolutely  free  of  his  own 
will  to  do  whatever  the  donee  might  desire  to  do  with 
the  property.  You  may  consider  whether  the  gifts  in 
this  case  were  absolute  or  subject  to  some  condition 
or  control  by  the  parents. 

"The  fact  that  the  children's  share  of  the  partner- 
ship was  given  to  them  by  their  parents  would  not 
prevent  the  partnership  from  being  valid  for  income 
tax  purposes,  if  the  gift  were  complete  and  the  part- 
ners really  intended  to  form  a  genuine  partnership. 
Thomas  vs.  Fcldman,  158  Fed.  (2d)  488.  Armstrong 
vs.  Commissioner,  143  Fed.  (2d)  700. 

"No.  A.  It  is  the  law  that  the  donee  of  an  intra- 
family  gift  can  become  a  partner  for  Federal  income 
tax  purposes  through  investment  of  the  capital  in  the 
family  partnership.  Commissioner  vs.  Culbertson, 
69  Supreme  Court  1210. 

"No.  C.  You  are  instructed  that  if  you  believe 
from  a  preponderance  of  the  evidence  tlmt  the  plain- 
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tiffs  here  gave  interests  in  the  business  assets  to  their 
children,  absolutely  and  unconditionally,  and  that 
thereafter  the  parents'  economic  situation  was  re- 
duced by  the  capital  they  gave  the  children,  and  the 
income  therefrom,  and  that  the  parents  intended  in 
good  faith  to  have  a  bona  fide  partnership  between 
themselves  and  the  children  for  the  operation  of  the 
business,  then  your  verdict  shall  be  for  the  plaintiffs. 
Commissioner  vs.  Ctdhertson,  69  Supreme  Court 
1210. 

"No.  L.  The  fact  that  transfers  to  members  of  the 
family  group  may  be  mere  camouflage  does  not,  how- 
ever, mean  that  they  invariably  are.  If  the  donee  of 
property  invests  it  in  the  family  partnership  and  exer- 
cises dominion  and  control  over  that  property — and 
through  that  control  influences  the  conduct  of  the 
partnership  and  the  disposition  of  its  income — he  may 
well  be  a  true  partner.  Whether  he  is  free  to,  and 
does,  enjoy  the  fruits  of  the  partnership  is  strongly 
indicative  of  the  reality  of  his  participation  in  the 
enterprise.  Commissioner  vs.  Culhertson,  69  Su- 
preme Court  1210."     [R.  31  to  33,  incl.] 

Appellants  took  exception  to  the  Court's  refusal  to  give 
the  requested  instructions.  This  matter  appears  on  page 
157  of  the  Record  and  is  as  follows: 

"Mr.  Wilson:  Thank  you.  I  except  to  the  omis- 
sion of  our  requested  instruction  No.  24.     [157] 

The  Court:  An  exception  to  the  court's  refusal  to 
give  plaintiffs'  requested  instruction  24  will  be  noted. 
I  want  to  call  your  attention  to  the  fact  that  every- 
thing requested  in  your  instruction  24  was  covered  by 
the   court's   instruction.      This    instruction    is    argu- 
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mentative  in  form  and  it  emphasizes  certain  facts  in 
this  case  which  the  court  has  purposely  avoided  doing, 

Mr.  Wilson :  And  No.  A  in  the  supplemental  is  the 
next  one. 

The  Court :  Exception  noted.  I  considered  that  as 
being  covered. 

Mr.  Wilson:    And  No.  C,  your  Honor. 

The  Court :    Exception  noted. 

Requested  instruction  L,  I  gave  in  part. 

Mr.  Wilson:     Only  the  first  part,  your  Honor. 

The  Court:  Yes,  the  last  part  I  omitted,  and  an 
exception  will  be  noted.     [188]" 

Attention  is  called  to  the  fact  that  the  counsel  for  the 
respective  parties  had  filed  requests  for  instructions  prior 
to  the  trial  and  had  met  in  the  Judge's  chambers  and  dis- 
cussed the  instructions  with  the  Judge,  with  the  result  that 
the  Judge  knew  the  views  of  counsel  with  respect  to  the 
law  of  family  partnerships  and  particularly  the  view  of 
appellants'  counsel  with  respect  to  donated  property  being 
the  donee's  contribution  to  the  partnership.  Hence,  it  was 
unnecessary  for  appellants'  counsel  to  dwell  on  the  grounds 
for  his  exception,  since  these  were  well  known  to  the 
Judge  and  the  Judge's  views  on  this  subject  known  to 
counsel. 

Now  those  requested  instructions  of  the  appellants  were 
directly  in  line  with  the  language  used  by  the  Supreme 
Court  in  the  Commissioner  v.  Ciilbertson,  supra,  and 
should  have  been  given  to  the  jury  as  nearly  as  possible 
in  the  Supreme  Court's  language. 
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Now  did  the  Court  instruct  the  jury  that  it  was  not 
necessary  for  the  children  to  contribute  original  capital 
to  the  partnership?  On  page  145  of  the  Record  the  Court 
said: 

"A  gift  of  an  interest  in  a  family  business,  whether 
absolute  or  in  trust,  which  makes  no  real  change  in 
the  economic  situation  of  the  group  or  in  the  control 
or  management  of  the  business,  will  not  reduce  the 
obligations  of  the  donor  to  account  for  and  pay  in- 
come tax  on  the  earnings  of  the  enterprise  to  the 
same  extent  as  before  the  gift  was  made." 

On  pages  146  and  147  of  the  Record  the  Court  said : 

*'In  considering  whether  or  not  the  partnership 
with  the  minor  children  is  of  sufficient  substance  to 
justify  the  splitting  of  the  income  of  the  business  for 
Federal  Income  Tax  purposes,  you  may  do  so  with 
the  realization  that  the  relationship  between  members 
of  a  family  often  makes  it  possible  for  one  of  the 
members  to  shift  tax  incidence  by  surface  changes 
of  ownership  without  disturbing  in  the  least  his  do- 
minion and  control  over  the  subject  of  the  gift  for 
the  purposes  for  which  the  income  from  the  property 
is  used.  He  is  able,  in  other  words,  to  retain  the  sub- 
stance of  full  enjoyment  of  all  the  rights  which  he  had 
previously  in  the  property." 

On  page  147  the  Court  said: 

"The  fact  that  transfers  to  members  of  the  family 
group  may  be  mere  camouflage  does  not,  however, 
mean  that  they  invariably  are." 

On  page  149  the  Court  said: 

"The  transactions  between  the  plaintiffs  and  their 
minor  children  should  be  carefully  scrutinized  by  you 
and  if  you  determine  from  all  the  facts  that  the  plain- 
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tiffs  were  able  to  retain  the  substance  of  all  the  rights 
which  previously  they  had  in  the  Southern  Heater 
Company  then  you  must  determine  that  there  was  no 
valid  partnership  between  the  plaintiffs  and  their 
minor  children  for  Federal  income  tax  purposes  dur- 
ing the  year  1944." 

The  Court  did  not  give  the  affirmative  phase  of  the  rule 
that  donated  capital  could  be  sufficient. 

As  shown  on  page  158  of  the  Record,  appellants  took 
exception  to  the  giving  by  the  Judge  of  appellee's  instruc- 
tion No.  31.    The  Record,  page  158,  reads: 

"Mr.  Wilson:  Then  No.  31.  I  except  to  defend- 
ant's No.  31,  your  Honor,  as  applied  to  this  case. 

The  Court:    What  is  that  instruction? 

Mr.  Wilson :    The  one  starting : 

'You  are  instructed  that  common  understanding 
and  experience  are  the  touchstones  for  the  interpreta- 
tion of  the  revenue  laws.  The  dominant  purpose  of 
the  revenue  laws  is  the  taxation  of  income  to  those 
who  earn  or  otherwise  create  the  right  to  receive  it 
and  enjoy  the  benefit  of  it  when  paid.  The  one  who 
earns  income  but  gives  the  right  to  receive  that  in- 
come to  a  favorite  child  has  enjoyed  the  benefit  of 
that  income  within  the  meaning  of  the  Internal  [189] 
Revenue  laws.' 

I  think  that  ignores  the  property  element,  the  own- 
ership of  property,  and  the  fact  that  the  property  can 
earn  income. 

The  Court :  I  feel  I  covered  that  pretty  well.  I 
do  not  think  I  have  unduly  stressed  the  conflicting 
theories  of  either  party.    Exception  will  be  noted." 
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Appellee's  requested  instruction  No.  31,  which  the  Court 
gave  to  the  jury,  read: 

"You  are  instructed  that  common  understanding 
and  experience  are  the  touchstones  for  the  interpre- 
tation of  the  revenue  laws.  The  dominant  purpose 
of  the  revenue  laws  is  the  taxation  of  income  to  those 
who  earn  or  otherwise  create  the  right  to  receive  it 
and  enjoy  the  benefit  of  it  when  paid.  The  one  who 
earns  income  but  gives  the  right  to  receive  that  in- 
come to  a  favorite  child  has  enjoyed  the  benefit  of 
that  income  within  the  meaning  of  the  Internal  Reve- 
nue Laws.  Helvering  vs.  Horst  (1940),  311  U.  S. 
112;  Section  22(a)  of  the  Internal  Revenue  Code." 

After  the  Court  had  given  its  original  instructions  and 
the  appellants  had  taken  exception  to  refusal  to  give  the 
requested  instructions,  Nos.  24,  A,  C  and  L,  and  had  taken 
exception  to  the  giving  of  appellee's  instruction  No.  31, 
the  jury  retired  and  considered  the  matter  for  several 
hours.  Then  they  came  back  to  the  court  room  and  asked 
several  questions.    One  of  them  was  as  follows : 

"Was  the  gift  taken  from  the  business  and  rein- 
vested in  the  business  considered  a  contribution  to  the 
welfare  of  the  business?"     [R.  158-B.] 

They  also  asked  for  the  definition  of  a  partnership 
under  the  federal  law  and  asked  the  Judge  to  reread  the 
Instructions  to  the  Jury  with  regard  to  family  partner- 
ships.    [R.  158-B.] 

The  Court  then  read  at  least  some  of  the  instructions 
with  regard  to  family  partnerships  but  did  not  answer 
their  question  as  to  whether  the  gift  taken  from  the  busi- 
ness and  reinvested  in  the  business  could  be  considered  a 
contribution  to  the  welfare  of  the  business.  The  Court 
read  again  the  negative  statement  with  respect  to  a  gift 
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of  an  interest  in  a  family  business  which  is  quoted  on 
page  23  hereof.  He  did  not  give  the  jury  the  very  in- 
formation they  were  seeking;  namely,  the  Supreme  Court 
language  with  respect  to  original  capital  and  with  respect 
to  gifts  of  interests  in  the  business,  which  language  ap- 
pellants had  requested  the  Judge  to  give  and  had  taken 
an  exception  when  he  refused  to  do  so. 

Immediately  upon  the  Judge  repeating  his  negative  in- 
structions with  respect  to  the  gift,  the  jury  went  back 
to  the  jury  room  and  unanimously  voted  against  the  ap- 
pellants. 

It  was  obvious  to  the  Judge  and  counsel,  that  the  jury 
was  in  doubt  as  to  whether  the  children's  contribution  of 
capital  had  to  be  "original,"  or  whether  it  could  consist 
of  interests  in  the  existing  business  assets.  It  was  also 
obvious  that  his  original  instructions  had  not  cleared  up 
the  point,  and  that  a  re-reading  of  his  original  instruc- 
tions would  not  remove  the  doubt. 

Now  the  Judge  knew  what  the  Supreme  Court  in  the 
Ciilbertson  case  said  on  the  subject,  because  appellants 
had  requested  an  instruction  on  the  point,  giving  the 
Culhertson  case  as  authority,  and  had  taken  an  exception 
to  the  Judge's  refusal  to  so  instruct. 

In  Cyclopedia  of  Federal  Procedure,  Volume  7,  page 
641,  the  pertinent  rule  is  stated  as  follows: 

"In  giving  additional  instructions,  the  doubt  which 
the  jury  manifests  should  be  met  by  a  charge  tending 
to  avert  an  error  in  that  direction." 

The  Judge  did  not  give  them  the  instruction  which  had 
been  requested  by  appellants  and  by  the  jury  itself,  and 
thus  committed  an  error  in  the  most  critical  point  of  the 
case.     In  effect,  the  Judge  left  a  legal  question  to  the  de- 
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cision  of  the  jury,  which  is  clearly  erroneous.     (64  Corpus 
Juris   584.) 

Not  only  did  the  Judge  refuse  to  give  the  appellants' 
requested  instructions  as  indicated  above,  which  lead  the 
jury  to  the  conclusion  that  contributions  by  the  new  part- 
ners had  to  be  original  contributions  and  an  increment  in 
the  capital  of  the  business,  but  he  also  gave  instruction 
No.  31  over  appellants'  objections  and  exceptions,  and  it 
read  as  follows: 

"You  are  instructed  that  common  understanding 
and  experience  are  the  touchstones  for  the  interpre- 
tation of  the  revenue  laws.  The  dominant  purpose 
of  the  revenue  laws  is  the  taxation  of  income  to 
those  who  earn  or  otherwise  create  the  right  to  re- 
ceive it  and  enjoy  the  benefit  of  it  when  paid.  The 
one  who  earns  income  but  gives  the  right  to  receive 
that  income  to  a  favorite  child  has  enjoyed  the 
benefit  of  that  income  within  the  meaning  of  the 
Internal  Revenue  Laws." 

The  jury's  obvious  conclusion  from  the  instructions  of 
the  Judge,  was  that  since  the  parents  had  originally  owned 
the  capital  and  given  an  interest  in  it  to  the  children,  they 
were  the  ones  who  earned  or  created  the  right  to  the 
income  from  that  property  and  were  taxable  on  it  even 
though  they  had  given  the  income  producing  property  to 
the  children.  This  is  contrary  to  the  law  as  set  forth  by 
the  Supreme  Court  in  Commissioner  v.  Culbertson,  supra, 
which  says  that  an  inter-family  gift  of  an  interest  in  the 
business  can  support  a  recognition  of  the  donee  as  a  part- 
ner. 

In  contrast  to  the  instructions  concerning  these  points 
as  given  by  the  Court  below  with  the  instructions  given 
in  other  family  partnership  jury  cases,  please  observe  the 
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instructions  of  the  Court  in  a  number  of  other  cases  set 
out  below: 

In  C.  B.  Fretwell  v.  Bozvers,  U.  S.  District  Court, 
Eastern  District  of  South  CaroHna,  Columbia  Division, 
reported  Augrist  2,  1950,  paragraph  72,685,  1950  Pren- 
tice-Hall Federal  Tax  Service,  the  jury  upheld  a  family 
partnership  consisting  of  the  husband  and  wife  and  their 
adult  son  and  trustee  for  a  minor  son.  All  but  the  hus- 
band made  their  contributions  by  gifts  from  other  mem- 
bers of  the  family.  The  trial  Judge,  D.  J.  Timmerman, 
read  the  instructions  requested  by  the  respective  counsel. 

For  the  Government,  he  gave  the  instruction  quoted  on 
page  23  of  this  brief. 

For  the  taxpayer,  he  gave  an  instruction  as  follows: 

"6.  Members  of  the  same  family,  including  hus- 
band, wife  and  children,  and  a  trustee  for  a  member 
of  the  family,  may  form  a  partnership  which  is 
entitled  to  be  recognized  as  a  real  partnership  under 
the  Federal  Income  Tax  Laws.  A  partnership  within 
the  meaning  of  the  Federal  Income  Tax  Laws  may 
be  formed  as  a  result  of  a  gift  by  one  member  of  a 
family  to  another  member  of  the  family.  The  reality 
of  such  a  partnership  depends  upon  the  intention  of 
the  parties,  just  as  in  the  case  of  a  partnership  be- 
tween persons  who  are  not  members  of  the  same 
family." 

It  will  be  noted  that  Judge  Timmerman  gave  the  af- 
firmative as  well  as  the  negative  instruction  concerning  a 
partnership  based  on  a  gift.  In  the  Parker  case,  the 
Judge  gave  only  the  negative,  which  did  not  convey  to  the 
jury  the  law  of  the  case,  as  enunciated  by  the  Supreme 
Court. 
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Similarly,  in  William  M.  Lamb  v.  Smith,  the  United 
States  Court  of  Appeals  for  the  Third  Circuit,  on  July 
28,  1950,  affirmed  a  judgment  based  on  a  verdict  of  the 
jury  upholding  a  family  partnership,  in  a  trial  in  the 
United  States  District  Court  for  the  Eastern  District  of 
Pennsylvania.  In  the  trial  court,  paragraph  72,395  of 
1950  Prentice-Hall  Federal  Tax  Service,  the  charge  of 
the  Court  is  shown.  The  Court  instructed  the  jury  as 
follows : 

"If  the  donee  of  property — that  is  a  person  who 
is  given  property — then  invests  it  in  the  family  part- 
nership, exercises  dominion  and  control  over  that 
property,  and  through  that  control  influences  the 
conduct  of  the  partnership  and  the  disposition  of  his 
income,  he  may  well  be  a  true  partner.  Whether  he 
is  free  to,  and  does,  enjoy  the  fruits  of  the  partner- 
ship is  strongly  indicative  of  the  reality  of  his  part- 
nership in  the  enterprise." 

In  Mimdo  v.  Thompson,  Paragraph  72,361  of  1950 
Prentice-Hall  Federal  Tax  Service,  the  jury  in  the  United 
States  District  Court,  Eastern  District  of  Arkansas, 
Western  Division,  on  November  1,  1949,  upheld  a  family 
partnership,  based  in  part  on  gifts  to  the  new  partner 
from  the  old  one.  The  Court  instructed  the  jury,  in 
part,  as  follows: 

"Such  capital  contributions  may  be  considered, 
whether  the  capital  originated  from  Thelma  Mundo's 
own  funds  or  was  received  as  a  gift  from  plaintiff." 

Compare  those  instructions   with  appellants'   requested 
instructions,  Nos.  24,  A,  C  and  L. 
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What  a  different  imprint  on  the  jury's  mind  the  instruc- 
tions in  the  cited  cases  make,  as  compared  to  the  in- 
structions given  by  the  Court  below. 

In  addition  to  the  Court's  refusal  to  give  the  appel- 
lants' requested  instructions  as  to  the  efficacy  of  the  gift 
as  support  for  a  family  partnership,  it  might  be  interest- 
ing to  note  the  general  tenor  of  the  Court's  instructions 
with  respect  to  other  matters. 

The  Court,  in  its  instructions,  reminded  the  jury  twice 
that  there  was  a  presumption  that  the  Commissioner's 
determinations  were  correct.  These  reminders  are  found 
on  the  following  pages  of  the  record:     143  and   161. 

Now  when  the  jury  came  back  into  the  courtroom  and 
asked  certain  questions,  they  did  not  ask  whether  there 
was  any  presumption  in  favor  of  the  determination  of  the 
Commissioner.  Nevertheless  the  Court,  in  that  brief 
interlude,  and  toward  the  close  of  the  day  and  after  the 
jury  had  been  out  several  hours,  incorrectly  stated  [p.  161 
of  the  Record]  that  the  jury  had  asked  for  certain  in- 
structions with  reference  to  the  findings  of  the  Commis- 
sioner as  being  presumptively  correct.  The  questions 
asked  by  the  jury  are  shown  on  pages  158  and  159  of 
the  Record  and  they  certainly  do  not  include  such  ques- 
tion. Nevertheless,  the  Court  on  page  161  raised  that 
question  and  again  reminded  the  jury  that  the  action  of 
the  Commissioner  was  presumed  to  be  correct. 

The  Judge  should  not  have  repeated  that  rule  at  that 
juncture  of  the  trial.  It  was  equivalent  to  telling  the 
jury: 

"You  are  obviously  divided  in  your  votes.  The 
hour  is  growing  late.  When  you  can't  imanimously 
agree  to  vote  for  the  appellants,  the  prcsumj^tion  in 
favor  of  the  defendant  should  give  you  your  answer. 
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If  you  don't  quickly  decide  on  a  verdict,  you  will  be 
locked  up  by  the  bailiff." 

In  Cyclopedia  of  Federal  Procedure,  Volume  7,  page 
642,  the  rule  is  shown  as  follows: 

"Instruction  is  properly  limited  to  the  questions 
asked  by  the  Jury." 

The  Judge  did  not  answer  a  critical  question  the  jury 
asked,  which  if  properly  answered,  would  have  benefited 
appellants,  but  instead,  volunteered  to  repeat  the  "burden 
of  proof  on  the  plaintiff"  rule,  which  aided  the  defendant. 
He  also  put  pressure  on  them  to  quickly  make  a  decision. 

The  appellants  had  already  taken  exception  to  the 
Judge's  refusal  to  give  appellants'  instructions  which 
would  have  directly  cleared  up  the  doubt  in  the  jury's 
mind. 

Again  it  might  be  interesting  to  find  out  how  many 
times  the  Court  instructed  the  jury  that  intra-family 
matters,  particularly  intra-family  partnership  matters,  are 
subject  to  close  scrutiny.  Such  instructions  were  given 
in  the  Record  on  the  following  pages:  145,  146,  147, 
149,  159. 

The  rule  on  this  point  is  stated  in  Randall's  Instruc- 
tions to  Juries,  Volume  1,  Section  416,  as  follows: 

".  .  .  if  the  frequent  repetition  of  a  phrase 
or  a  proposition  of  law  is  misleading,  or  is  such  as 
to  give  undue  prominence  to  certain  features  of  a 
case,  to  the  prejudice  of  one  party  or  the  advantage 
of   another,    it   will    constitute   reversible   error." 

The  Judge's  constant  repetition  on  this  point  gave  ap- 
pellants about  as  much  standing,  in  the  eyes  of  the  jury, 
as  convicted  subversives. 
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Again  it  may  be  interesting  to  see  how  many  times 
the  Court  reminded  the  jury  that  the  appellants  had  the 
burden  of  proof.  These  instructions  are  found  in  the 
Record  on  the  following  pages:  Record  144,  152  and 
161. 

While  the  United  States  Code  provides  that  there  can 
be  no  jury  trial  in  a  case  against  the  United  States  Gov- 
ernment (for  the  obvious  reason  that  every  juror  who  is 
a  taxpayer  would  feel  like  he  was  one  of  the  defendants), 
the  Judge  on  page  141  stated  that  these  suits  were  in 
reality  against  the  United  States,  since  if  the  taxpayers, 
plaintiffs  in  this  action,  recovered  the  judgment,  it  must 
be  paid  from  the  treasury  of  the  United  States.  The 
Government  Attorney  made  much  of  this  point  in  his 
argument.  He  told  the  jurors  that  if  they  approved  this 
claim  against  the  "club,"  each  member,  including  them- 
selves, would  have  his  "dues"  increased. 

It  is  believed  that  the  effect  of  the  Judge's  instructions 
and  refusal  to  give  instructions  was  to  create  in  the 
minds  of  the  jury  the  impression  that  to  be  valid  for 
income  tax  purposes,  there  must  have  been  some  con- 
tribution of  services  or  management  or  capital  which 
would  improve  the  condition  of  the  partnership  or  the 
business.  In  other  words,  there  must  have  been  some 
purpose  other  than  tax  saving,  and  that  purpose  had  to 
relate  to  the  business  and  could  not  be  an  extraneous 
purpose,  such  as  benefiting  the  donees. 

On  i)ages  148,  149,  160  and  161,  the  Court  referred  to 
a  business  purpose. 

As  a  matter  of  law,  the  Supreme  Court  has  merely  said 
that  the  question  is  whether  there  was  a  genuine  purpose 
to  carry  on  the  business  in  partnership  form. 
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It  is  obvious  from  the  question  asked  by  the  jury  [R. 
158-B]  that  they  considered  that  a  purpose  which  would 
support  a  recognition  of  the  partnership  must  be  a  con- 
tribution "to  the  welfare  of  the  business."  The  Judge 
refused  to  give  the  instructions  requested  by  the  appel- 
lants to  the  effect  that  a  contribution  of  original  capital 
by  the  new  members  was  not  necessary.  It  was  only 
necessary  that  they  control  the  income  from  the  donated 
property  and  that  donors  and  donees  intended  that  they 
should  operate  the  business  as  a  partnership. 

If  the  Court  had  given  the  instructions  requested  by 
the  appellants,  the  jurors  would  not  have  insisted  on  a 
contribution  of  original  capital  by  the  children  and  would 
have  found  the  partnership  involved  should  be  recognized 
for  income  tax  purposes.  That  was  the  result  in  three 
recent  cases,  where  proper  instructions  were  given.  (C.  B. 
Fretzuell  v.  Bowers,  supra;  Lamb  v.  Smith,  supra,  and 
Mmtdo  V.  Thompson,  supra. 

III. 

The  Court  Erred  in  Admitting  Over  Appellants'  Ob- 
jections "Memorandum  in  re  Incidence  of  Federal 
Tax   Liability  on   1944   Partnership   Income." 

The  appellants  introduced  competent  evidence  to  the 
effect  that  the  $12,000.00  salary  which  was  paid  by  the 
partnership  to  Elgin  R.  Parker  was  adequate  compensa- 
tion for  the  services  he  rendered  to  the  business  for  the 
fiscal  year  ended  October  31,   1944. 

The  appellee  introduced  no  evidence  on  this  point,  ex- 
cept that  he  introduced  in  evidence  over  appellants'  ob- 
jection, "Memorandum  in  re  Incidence  of  Federal  Tax 
Liability  on  1944  Partnership  Income." 
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The  Record,  pages  55  and  56,  shows  the  trial  on  this 
point,  as  follows : 

"Mr.  Garland:  May  I  now  offer  in  evidence,  the 
certification  of  some  twenty-eight  documents  listed 
on  the  first  page,  being  authenticated,  and  is  sub- 
stantially the  entire  file,  as  I  understand,  at  least 
part  of  the  file  of  the  guardianship  estates.  I  will 
introduce  all  these  papers. 

The  Court:     Any  objection? 

Mr.  Wilson:  I  object  to  the  one  that  he  has  been 
discussing,  because  it  has  a  statement  by  Mr.  Parker 
as  to  the  status  of  the  law  on  family  partnerships, 
which  is  a  matter  of  opinion  and  could  not  be  taken 
as  an  admission  of  any  kind  by  him.  And  also  the 
same  objection  is  made  to  the  memorandum  signed 
by  myself.     It  states  matters  of  opinion. 

Mr.   Garland:     I   have  made  my  offer. 

Mr.  Wilson:  To  the  rest  of  them  I  have  no  ob- 
jection. 

The  Court :     They  will  be  introduced. 

The  Clerk:     Defendant's   Exhibit  A   in  evidence. 

(The  documents  referred  to  were  marked  Defend- 
ant's Exhibit  A  and  were  received  in  evidence.)" 

[Testimony   of    Elgin    R.    Parker]  : 

"The  Memorandum  in  re  Incidence  of  Federal  In- 
come Taxation  on  Partnership  Income  signed  by 
Melvin  D,  Wilson  does  not  bear  my  signature.  I 
authorized  him  to  file  papers  on  my  behalf  in  the 
guardianship   matter. 

Mr.  Garland:  This  memorandum  is  on  page  2  of 
the  Memorandum  in  re  Incidence  of  Federal  Income 
Tax  Liability  on  1944  partnership  income:  'The 
father  received  a  salary  of  but  $12,000.00,  whereas. 
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his  services  were  worth  at  least  $52,000.00  per  year. 
If  a  fair  and  full  salary  of  $52,000.00  per  year  had 
been  paid  the  father,  a  result  more  comparable  to 
that  shown  in  situation  C  would  have  obtained." 

This  memorandum  was  filed  with  the  Superior  Court 
by  appellants'  counsel  without  appellants'  knowledge  and 
without  any  information  or  advice  from  them.  It  con- 
tained a  statement  by  the  counsel  that  Elgin  R.  Parker's 
services  were  worth  $52,000.00  per  year.  This  was  an 
expression  of  opinion  by  a  person  not  shown  to  be  qualified 
as  having  a  worthwhile  opinion  on  this  point  and  further- 
more it  was  a  statement  of  opinion  and  not  a  statement 
of  fact.  It  was  made  without  the  appellants'  knowledge 
and  without  any  information  or  advice  having  been  given 
by  them  to  their  counsel  on  such  point. 

This  matter  was  read  to  the  jury  and  much  was  made 
of  it  in  the  argument  by  appellee's  attorney. 

In  31  Corpus  Juris  Secundum,  page  1025,  the  rule  with 
respect  to  admissions  against  interests  is  as  follows : 

"To  be  competent  as  an  admission,  a  statement 
must  be  one  of  fact,  and  a  statement  which  is  a  mere 
opinion  or  conclusion  or  a  conclusion  of  law  is  as  a 
rule  inadmissible." 

The  Judge  erred  in  admitting  such  a  conclusion  in  evi- 
dence and  erred  in  allowing  it  to  be  read  and  argued  to 
the  jury.  This  error  of  the  Court  and  appellee's  argu- 
ment based  thereon,  influenced  the  jury  into  thinking  that 
perhaps  Mr.  Parker  had  not  been  fully  compensated  for 
his  services  to  the  partnership  and  that  some  of  the  in- 
come which  should  have  been  taxed  in  his  returns,  was 
taxed  in  the  children's  returns.  This  constituted  an  error 
on  a  substantial  point  and  is  ground  for  reversal. 
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IV. 

The  Court  Erred  in  Admitting  Over  Appellants' 
Objection,  "Application  for  Authority  to  Compro- 
mise Claims,"  Filed  August  27,  1946. 

The  Court  admitted  into  evidence  this  Application  for 
Authority  to  Compromise  Claim  found  on  pages  110  to 
1.16  of  the  Record  over  the  objection  of  the  appellants. 
The  jury  took  this  exhibit  and  all  others  to  the  jury  room 
and  it  is  presumed  that  they  read  it  and  considered  it. 

That  exhibit  contained  the  following  statement: 

"It  seems  entirely  probable  that  the  claims  of  the 
Commissioner  of  Internal  Revenue  in  this  case  will  be 
sustained  by  the  Tax  Court  and  the  other  Courts  of 
the  United  States  and  by  the  State  tax  authorities. 
Your  petitioner  and  his  wife  will  probably  file  pro- 
tests and  endeavor  to  effect  some  settlement  and  sav- 
ing of  tax  but  it  appears  that  this  is  an  undertaking 
with  very  little  prospect  of  success,"     [R.  113.] 

Appellants'  objection  to  the  admission  of  this  statement 
is  stated  on  page  55  of  the  record  as  follows : 

"Mr.  Garland :  May  I  now  offer  it  in  evidence,  the 
certification  of  some  twenty-eight  documents  listed  on 
the  first  page,  being  authenticated,  and  is  substantially 
the  entire  file,  as  I  understand,  at  least  part  of  the 
file  of  the  guardianship  estate.  I  will  introduce  all 
these  papers. 

The  Court:    Any  objection? 

Mr.  Wilson:  I  object  to  the  one  that  he  has  been 
discussing,  because  it  has  a  statement  by  Mr.  Parker 
as  to  the  status  of  the  law  on  family  partnerships, 
which  is  a  matter  of  opinion  and  could  not  be  taken 
as  an  admission  of  any  kind  by  him.     *    *    * 

Mr.  Garland :    I  have  made  mv  offer. 
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Mr.  Wilson :    To  the  rest  of  them  I  have  no  objec- 
tion. 

The  Court:    They  will  be  introduced. 

The  Clerk:    Defendant's  Exhibit  A  in  evidence. 

(The  documents  referred  to  were  marked  Defend- 
ant's Exhibit  A  and  were  received  in  evidence.)" 

Here  again  this  was  not  a  statement  of  fact  but  a  mere 
conclusion  and  in  addition  was  a  conclusion  of  law,  made 
by  a  layman. 

Now  it  is  clear  from  the  authorities  cited  in  31  Corpus 
Juris  Secundum,  page  1025,  that  legal  conclusions  of  the 
party  are  not  admissible  in  evidence  as  admissions  against 
him.  This  is  true  also  when  it  involved  matters  of  law 
and  fact. 

The  statement  made  in  this  Application  [R.  113]  might 
easily  lead  the  jury  to  believe  that  the  prosecution  of  these 
suits  by  the  appellants  was  entirely  speculative  and  oppor- 
tunistic. As  a  matter  of  law  it  is  obvious,  of  course,  that 
the  decisions  were  for  the  most  part  against  family  part- 
nerships, until  the  Supreme  Court  decision  in  Commis- 
sioner V.  Cidbertson,  supra,  which  was  handed  down  on 
June  27,  1949.  That  case  recognized  the  principles  for 
which  the  appellants  have  been  contending  from  the 
beginning,  but  for  a  long  time  it  did  not  seem  that  the 
courts  were  going  to  recognize  the  principles  which  the 
Supreme  Court  eventually  held  to  be  correct. 

In  any  event,  it  was  error  for  the  Judge  to  admit  this 
statement  in  evidence  and  it  probably  had  a  considerable 
influence  on  the  jury.  Therefore  it  constitutes  reversible 
error. 
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V. 
The  Evidence  Was  Wholly  Insufficient  to  Support  the 
Implied  Finding  of  the  Jury  That  This  Partner- 
ship Was  a  Sham  and  the  Implied  Finding  That 
It  Was  Not  Entered  Into  for  the  Purpose  of 
Carrying  on  the  Business  as  a  Bona  Fide  Part- 
nership. 

Without  an  affirmative  instruction  from  the  Court  that 
the  contributions  by  the  children  to  the  partnership  of  in- 
terests in  the  business  given  to  them  by  their  parents,  was 
sufficient  for  the  recognition  of  them  as  partners  for  in- 
come tax  purposes,  the  appellants  never  had  a  chance  for 
a  favorable  verdict  from  the  jury.  Since  the  children 
did  not  contribute  services  nor  original  capital,  their  en- 
tire chance  for  recognition  depended  upon  their  owner- 
ship of  a  portion  of  the  assets  and  their  contribution  of 
these  assets  to  the  partnership.  Never  once  did  the  Court 
tell  the  jury  in  affirmative  language  that  this  contribu- 
tion could  be  sufficient,  if  combined  with  other  pertinent 
factors. 

Appellants  requested  the  Judge  to  make  such  an  affirma- 
tive instruction  and  took  exception  when  he  refused  to  do 
so.  When  the  jury  came  back  into  the  court  room  the 
second  time,  the  jury  asked  for  an  instruction  on  this 
specific  point  and  again  the  Judge  refused  to  give  them 
one.  Appellants  had  already  taken  exception  to  such 
refusal  and,  of  course,  did  not  consider  it  necessary  to 
take  another  exception  on  the  same  point.  The  law  does 
not  require  a  pcrsrm  to  i)crf()rm  a  futile  act. 

Consequently,  the  keystone  of  appellants'  case  was 
removed  by  the  Judge's  faulty  instructions  and  the  jury 
reached  an  erroneous  verdict.     If  the  Judge  had  properly 
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instructed  the  jury  along  the  Hnes  indicated  by  the  Supreme 
Court  in  Commissioner  v.  Culhertson,  supra,  it  is  beheved 
that  the  jury  would  have  found  for  the  appellants.  All 
the  other  elements  necessary  for  recognition  of  the  children 
as  partners  were  present  in  this  case,  as  will  be  outlined 
hereinafter. 

The  parents  made  complete,  irrevocable  and  uncondi- 
tional gifts  of  interests  in  the  business  to  the  children  for 
reasons  not  concerned  with  tax  avoidance.  The  deeds 
covering  these  gifts  were  acknowledged  before  a  notary 
public  and  were  recorded.  They  were  reported  to  the  Com- 
missioner of  Internal  Revenue  in  gift  tax  returns  and  he 
determined  that  the  gifts  were  valid,  complete,  uncondi- 
tional and  irrevocable  and  imposed  taxes  thereon.  He 
not  only  imposed  gift  taxes  on  the  transfer  of  the  tangible 
property  but  additional  gift  tax  on  the  intangible  prop- 
erty of  the  business. 

After  the  children  became  owners  of  interests  in  the 
assets  and  business,  it  was  necessary  for  all  the  owners  to 
form  an  organization  to  carry  on  the  business.  Appel- 
lants applied  to  the  Superior  Court  in  the  county  in  which 
they  resided,  for  the  appointment  of  a  guardian  to  look 
after  the  children's  interests  under  the  supervision  of  the 
Court.  A  guardian  was  appointed,  provided  he  filed 
bonds.  Before  he  could  procure  bonds  he  had  to  secure 
from  .the  Court  permission  to  keep  the  children's  assets 
in  the  business,  permission  to  sign  the  partnership  agree- 
ment, approval  of  the  partnership  agreement  and  permis- 
sion to  retain  some  of  the  earnings  in  the  business.  There- 
after annual  accounts  were  filed  with,  and  approved  by, 
the  Court,  and  all  important  steps  were  presented  to  the 
Court  and  given  its  approval  before  they  were  made. 


The  children's  earnings  were  credited  to  them  and  some 
distribution  was  made  in  1945.  In  1948  the  partnership 
was  dissolved  and  the  children's  greatly  enhanced  inter- 
ests were  distributed  to  their  guardian. 

The  parents  continued  to  support  the  children  and  none 
of  the  children's  income  was  used  for  their  support  or 
for  the  support  of  the  parents. 

The  children's  Federal  income  tax  refunds  were  loaned 
to  the  parents  to  enable  them  to  pay  their  income  tax 
deficiencies,  upon  the  condition  that  if  the  parents  won 
their  income  tax  litigation  they  would  return  the  refunds 
to  the  children  with  the  interest  benefits  obtained,  and 
if  the  parents  lost  their  income  tax  litigation,  they  would 
keep  the  refunds  and  be  free  to  ask  the  Court  for  a  further 
adjustment.  It  had  been  indicated  in  an  earlier  applica- 
tion to  the  Court,  which  was  not  acted  upon,  that  if  the 
parents  lost  the  income  tax  litigation  they  would  prob- 
ably ask  the  Court  to  approve  a  division  of  the  income, 
after  all  income  taxes  of  all  the  partners  had  been  de- 
ducted, to  the  extent  of  50%  to  the  parents  and  50% 
to  the  children.  If  the  Probate  Court  approved  this  plan, 
it  would  still  leave  the  children  a  very  handsome  income 
on  their  investment.  ^ 

While  Elgin  R.  Parker  was  appointed  guardian,  he  was 
under  the  control  of  the  Court  and  through  this  means 
the  Court  had  four  votes  in  all  partnership  matters  as 
against  two  for  the  appellants.  Section  15018(e)  of 
California  Corporations  Code  provides  that  "all  partners 
have  equal  rights  in  the  management  and  conduct  of  the 
partnership  business."  Consequently,  the  Court  con- 
trolled the  partnership  and  the  business.  The  guardian 
took  an  oath  to  comply  with  the  law  and  gave  bond  to  do 
so. 
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The  appellants  actually  gave  up  half  of  their  capital  and 
half  of  their  income  and  hence  their  economic  interests 
were  greatly  reduced. 

The  purpose  of  the  transfer  to  the  children  was  to  in- 
terest them  in  the  business  so  that  it  could  be  continued 
even  after  the  death  of  the  appellants  and  to  give  the 
children  some  property  and  income,  in  the  event  that 
disaster  again  befell  the  appellants,  as  it  had  once  before. 
They  decided  to  make  these  transfers  to  the  children  before 
they  ever  consulted  tax,  accounting  or  legal  counsel. 
While  Elgin  R.  Parker  realized  that  the  family  income 
taxes  would  be  reduced  if  the  children  were  recognized 
as  partners,  Flo  Parker  did  not  realize  this  and  hence,  it 
had  no  part  in  the  reasons  and  purposes  for  which  she 
made  the  gift.  Her  half  of  the  property  was  her  separate 
property  and  she  managed  it  herself,  with  her  husband's 
assistance. 

The  partnership  paid  Elgin  R.  Parker  the  full  value  of 
his  services  rendered  to  the  business  in  the  year  ended 
October  31,  1944.  His  salary  was  first  established  in 
November  of  1942,  when  the  partnership  with  his  wife 
was  made.  At  that  time,  $12,000.00  per  year  was  plainly 
adequate,  considering  the  size  of  the  business.  Many 
cases  dealing  with  reasonable  compensation  for  income 
tax  purposes,  have  established  the  principle  that: 

"Additional  compensation  during  the  war  years 
may  not  have  been  justified  where  the  circumstances 
disclose  increased  income  without  correspondingly 
increased  work  or  activities  of  ofificer-stockholder." 
1950  Prentice-Hall  Federal  Tax  Service,  Paragraph 
11,703  J,  and  cases  digested  at  Paragraph  11,703  K. 


-42— 

In  Regulation  111,  Section  29.23(a)  (6)  (3),  the  fol- 
lowing rule  is  laid  down  with  respect  to  the  determination 
of  the  reasonableness  of  salaries: 

"The  circumstances  to  be  taken  into  consideration 
are  those  existing  at  the  date  when  the  contract  for 
services  was  made,  not  those  existing  at  the  date 
when  the  contract  is  questioned." 

There  was  no  evidence  that  E.  R.  Parker  worked  any 
harder  in  1944  than  he  did  in  1942.  War  housing  called 
for  more  of  his  products,  and  he  was  fortunate  in 
securing  materials.  The  additional  business  just  fell  into 
his  hands.  Since  Elgin  R.  Parker  was  adequately  com- 
pensated for  his  services,  and  Flo  Parker  rendered  no 
services  to  the  business,  none  of  the  income  which  should 
have  been  reported  in  the  returns  of  the  parents  was 
reported  in  the  returns  of  the  children. 

The  children  owned  half  of  the  tangible  and  intangible 
capital  of  the  business  and  this  capital  produced  all  of  its 
net  income,  after  deducting  the  salary  to  the  father.  The 
children  owned  a  half  interest  in  the  business  and  a  half 
interest  in  the  net  income  and  such  income  should  not 
have  been  taxed  to  the  parents. 

The  facts  of  this  case  meet  all  the  tests  laid  down  by  i 
the  Supreme  Court  in  Commissioner  v.  Ctilbcrtson,  supra, 
wherein  it  said:  j 

"The  fact  that  transfers  to  members  of  the  family 
group  may  be  mere  camouflage  does  not,  however, 
mean  that  they  invariably  are.  The  Tower  case  rec- 
ognized that  one's  participation  in  control  and  man- 
agement of  the  business  is  a  circumstance  indicating 
an  intent  to  be  a  bona  fide  partner  despite  the  fact 
that  the  capital  contributed  originated  elsewhere  in 
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the  family.  If  the  donee  of  property  who  then  in- 
vests it  in  the  family  partnership  exercises  dominion 
and  control  over  that  property — and  through  that 
control  influences  the  conduct  of  the  partnership  and 
the  disposition  of  its  income — he  may  well  be  a  true 
partner.  Whether  he  is  free  to,  and  does,  enjoy  the 
fruits  of  the  partnership  is  strongly  indicative  of 
the  reality  of  his  participation  in  the  enterprise." 

The  children  in  this  case  were  donees  of  property  and 
they  invested  it  in  the  family  partnership.  Through  the 
Superior  Court  they  exercised  dominion  and  control  over 
their  property,  and  in  fact  over  the  parents'  interest  in 
the  business,  and  through  that  control  they  influenced  the 
conduct  of  the  partnership  and  the  disposition  of  its 
income.  They  received  their  shares  of  the  income.  They 
were  intended  to  be  and  were  true  partners. 

The  Court  further  said  in  Commissioner  v.  Culbertson, 
supra : 

"The  facts  may  indicate,  on  the  contrary,  that  the 
amount  thus  contributed  and  the  income  therefrom 
should  be  considered  the  property  of  the  donee  for 
tax,  as  well  as  general  law,  purposes." 

The  parents  completely  gave  away  half  of  their  prop- 
erty and  the  income  therefrom.  They  no  longer  retained 
it.  They  put  it  as  far  from  them  as  they  could  by  putting 
it  under  the  control  of  the  Court  and  they  gave  it  to  the 
children  and  the  children  received  it  and  kept  it.  The 
Court  really  dominated  the  business  and  its  management. 
The  property  produced  the  income  here  involved,  as  the 
parents  were  fully  paid  for  their  services  rendered  to  the 
company.  The  parents  did  not  use  any  of  the  children's 
income  either  for  the  support  of  the  children  or  for  the 
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parents  and  there  has  been  no  "Indian  Gift"  such  as  was 
present  in  the  Tozver  and  Lusthans  cases. 

The  fact  that  the  parents  borrowed  the  children's  re- 
funds, with  the  approval  of  the  Probate  Court,  does  not 
amount  to  a  taking  of  some  of  the  children's  income  or 
assets.  It  is  to  be  returned,  with  interest,  if  the  parents 
win  their  income  tax  case. 

The  possibility  that  the  parents  may  keep  the  children's 
refunds  of  income  tax,  or  may,  with  the  Probate  Court's 
approval,  get  even  a  greater  adjustment  from  the  children 
in  the  event  the  parents  lose  their  income  tax  case,  does 
not  negate  the  bona  fide  intention  to  make  the  children 
partners  or  to  make  complete,  unconditional  gifts  to  the 
children.  As  to  the  children's  refunds,  they  should  right- 
fully be  applied  against  the  tax  on  the  children's  income, 
even  though  that  tax  will  be  assessed  against  appellants 
if  they  lose  the  income  tax  case.  It  is  still  a  tax  on 
income  belonging  to  the  children.  If  any  additional  allow- 
ance is  made  to  the  parents  by  the  Probate  Court,  it  would 
be  because  the  tax  on  the  children's  income  would,  if 
the  parents  lose  the  income  tax  case,  be  larger  than  if 
assessed  against  the  children.  But  the  children  would 
simply  be  paying  a  larger  tax  on  their  ozvn  income — not 
giving  the  parents  anything. 

In  William  M.  Lamb  v.  Francis  R.  Smith,  decided  by 
the  U.  S.  Court  of  Appeals  for  the  Third  Circuit,  July 
28,  1950,  Paragraph  72,666  of  1950  Prentice-Hall  Fed- 
eral Tax  Service,  there  was  also  an  adjustment  between 
the  partners  on  account  of  additional  income  taxes  paid 
by  the  husband — assessed  because  the  wife  and  minor 
children  were  not  treated  by  the  Commissioner  as  partners. 
There  the  additional  taxes  against  the  family  were  paid 


out  of  partnership  income,  thus  reducing  the  distributive 
income  of  the  wife  and  children,  as  well  as  the  father. 
No  doubt  the  father  used  the  children's  income  tax  refunds, 
also.  Page  44a  of  Appendix  to  Brief  for  the  Appellant 
in  the  above  entitled  case. 

Nevertheless,  the  jury  found  the  wife  and  minor  chil- 
dren were  partners,  and  the  Appellate  Court  upheld  the 
verdict. 

In  the  case  at  bar,  the  children  were  the  real  owners, 
legal  and  equitable,  of  the  property,  tangible  and  intan- 
gible, which  produced  the  income.  They  received  that 
income,  and  through  the  Probate  Court  and  the  guardian 
they  controlled  the  business.  There  is  no  sham  and  they 
should  be  recognized  as  partners. 

The  principles  for  which  appellants  are  contending  are 
well  expressed  and  strongly  supported  by  the  Senate  Com- 
mittee on  Finance,  in  its  Report  to  accompany  H.  R. 
8920,  dated  August  22,  1950,  found  in  the  Appendix  to 
this  brief.  In  the  Appendix  also  appear  the  provisions 
of  Section  222  of  H.  R.  8920. 

If  said  Section  222  becomes  law,  it  will  dispose  of  this 
case,  in  favor  of  the  appellants. 

If,  for  any  political  or  fiscal  reason,  the  said  section 
is  deleted  from  the  law,  the  views  of  the  Committee  still 
constitute  a  clear  statement  of  the  present  law  on  the 
subject  of  family  partnerships — with  the  fog  of  con- 
fused thinking  cleared  away — a  statement  by  some  of  the 
ablest  lawyers,  and  best  students  of  taxation,  in  the 
Senate. 


An  outline  of  the  Committee  Report  follows: 

1.  Income  from  property  is  taxable  to  the  owner  of 
the  property. 

2.  Income  from  personal  services  is  taxable  to  the 
person  rendering  the  services. 

3.  There  is  no  different  rule  applying  to  partnership 
income. 

4.  The  Tax  Court  has  incorrectly  established  a  rule 
that  an  intrafamily  gift  of  a  partnership  interest,  when 
the  donee  performs  no  substantial  services,  cannot  be  the 
basis  of  a  valid  partnership  for  tax  purposes. 

5.  The  owner  of  an  interest  in  a  partnership  is  taxable 
on  the  income  from  that  interest,  however  he  may  have 
acquired  that  interest. 

6.  Arrangements  between  family  members  should  be 
closely  scrutinized,  to  see  if  the  transactions  are  real  or 
sham. 

7.  If  the  ownership  is  real,  it  is  immaterial  that  (1) 
the  donor  desired  to  save  income  taxes  or  (2)  that  the 
business  did  not  benefit  from  the  entrance  of  the  new 
partner;  a  gift  is  not  normally  motivated  by  any  business 
purpose. 

8.  If  the  apparent  ownership  is  a  sham,  it  will  be  dis- 
regarded. 

9.  True  ownership  by  the  donee  need  not  be  negated 
by  substantial  powers  retained  by  the  donor  ( 1 )  as  a 
managing  partner,  or  (2)  as  a  fiduciary,  since  these  powers 
are  to  be  exercised  for  the  benefit  of  the  donees  and  not 
for  the  donors. 


10.  The  donor  may  not  be  taxed  on  the  income  from 
property  truly  given  to  another. 

11.  The  value  of  personal  services  is  to  be  taxed  only 
to  the  partner  performing  them,  and  the  income  from 
property  is  to  be  taxed  to  the  true  owners. 

12.  The  fact  that  a  reallocation  of  the  income  between 
services  and  property  is  necessary,  does  not  require  the 
nonrecognition  as  a  partner  of  a  donee  of  property. 

The  facts  in  the  case  at  bar  fully  meet  all  the  tests  set 
up  by  the  Senate  Committee.  The  facts  also  fully  satisfy 
the  tests  made  by  the  Supreme  Court. 

The  appellants  went  all  the  way;  they  made  complete 
gifts  to  their  children,  to  benefit  the  children ;  they  intended 
their  children  to  be  partners;  they  gave  up  all  their  legal 
and  beneficial  interest  in  and  control  over  the  property; 
they  took  an  adequate  salary  for  personal  services  ren- 
dered; they  did  not  use  or  receive  any  of  the  children's 
income  or  property;  the  children  have  influenced  the  con- 
duct of  the  business,  through  the  Court  and  guardian,  and 
have  received  and  enjoyed  their  income  and  property. 
There  is  no  sham,  no  under-the-table-strings,  no  "Indian 
Gift,"  no  invisible  control.  The  children  are  the  real 
owners  of  the  property  and  of  the  income,  and  no  one 
but  the  children  should  be  taxed  thereon. 

For  decisions  of  the  United  States  Circuit  Courts  of 
Appeal  recognizing  minor  children  as  partners  where  the 
children  rendered  no  services  and  made  their  contribu- 
tions from  capital  donated  by  their  partner-parents,  see 


Milton  Grcenhcrgcr  v.  Commissioner,  \77  F.  2d  990, 
C.  C.  A.  7;  Thompson  v.  Rigg,  175  F.  2d  81  (no  peti- 
tion for  certiorari),  C.  C.  A.  8;  Thomas  v.  Feldman, 
158  F.  2d  488,  C.  C.  A.  5;  Armstrong  v.  Commissioner, 
143  F.  2d  760,  C.  C.  A.  10  (no  petition  for  certiorari) ; 
Walsh  V.  Commissioner,  170  F.  2d  535,  C.  C.  A.  8. 
In  at  least  two  of  the  cases,  Milton  Greenherger  v.  Com- 
missioner, supra,  and  Thomas  v.  Feldman,  supra,  the 
saving  of  income  taxes  was  at  least  an  incidental  object 
of  the  gifts  and  the  formation  of  the  partnership.  In  one 
case,  Armstrong  v.  Commissioner,  supra,  the  father  was 
sole  trustee  for  the  minor  children  and  had  broad  powers. 
In  two  other  cases,  Thompson  v.  Rigg,  supra,  and  Thomas 
V.  Feldman,  supra,  the  father  was  a  trustee  with  others. 
In  Walsh  v.  Commissioner,  supra,  there  was  a  guardian- 
ship for  a  minor  child  and  the  father  was  the  guardian. 
The  guardian  was  the  son  of  the  prior  owner  of  the 
business  (the  donor  of  the  interest  to  the  grandchildren). 

If  the  jury  in  the  case  at  bar  had  been  properly  in- 
structed as  to  the  law  as  indicated  by  the  authorities  cited 
in  this  brief — that  minor  children  who  contribute  inter- 
ests in  the  business  which  was  donated  to  them  by  their 
parents,  can  be  recognized  as  partners,  even  though  the 
children  render  no  services  and  tax  saving  was  one  of  the 
objects  of  the  gifts,  if  the  gifts  were  genuine  and  com- 
plete and  the  children  were  the  real  owners  of  the  in- 
terests, and  the  children  were  intended  to  be  partners — 
the  jury  would  undoubtedly  have  found  for  the  appellants. 
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Conclusions. 

Appellants  contend  that  the  verdicts  and  judgments 
were  erroneous  because  of  errors  by  the  Court  in  its  in- 
structions, and  because  of  the  fact  that  the  evidence  does 
not  support  the  implied  findings  of  the  jury  that  the 
partnership  was  a  sham.  The  judgments  below,  there- 
fore, should  be  reversed. 

Dated  at  Los  Angeles,  CaHfornia,  this  15th  day  of 
September,  1950. 

Respectfully  submitted, 

Melvin  D.  Wilson, 

Counsel  for  Appellants. 


APPENDIX. 

(110)  Section  222  of  H.  R.  8920,  on  Family  Partner- 
ships states  as  follows: 

"(a)  Definition  of  Partner.— Section  3797(a)(2)  is 
hereby  amended  by  adding  at  the  end  thereof  the  follow- 
ing: 'A  person  shall  be  recognized  as  a  partner  for 
income-tax  purposes  if  he  owns  a  capital  interest  in  a 
partnership  in  which  capital  is  a  material  income-produc- 
ing factor,  whether  or  not  such  interest  was  derived  by 
purchase  or  gift  from  any  other  person.' 

(b)   Allocation   of   Family   Partnership   Income. — Sup- 
plement F  of  chapter  1  is  hereby  amended  by  adding  at 
the  end  thereof  the  following  new  section: 
'Sec.  191.     Family  Partnerships. 

*In  case  of  a  family  partnership,  the  allocation  of  part- 
nership income  according  to  the  terms  of  the  partnership 
agreement  shall  be  recognized  unless  such  allocation  does 
not  substantially  reflect  the  proportionate  value  of  the 
services  or  capital  of  the  family  members,  taking  into 
account  the  contribution  of  services  and  capital  of  each. 
If  it  does  not  so  reflect  the  proportionate  value  of  services, 
a  reasonable  proportionate  allowance  for  such  services 
shall  be  attributed  to  the  partners  rendering  such  services. 
The  fact  that  a  partner  does  not  actively  participate  in 
the  management  or  conduct  of  the  partnership  business 
shall  be  taken  into  account  in  determining  the  propor- 
tionate value  of  services  and  capital,  but  shall  not  other- 
wise affect  his  status  as  a  partner.  For  the  purpose 
of  this  section,  the  term  "family  partnership"  shall  mean 
any  partnership  as  defined  in  section  3797(a)(2)  which 
includes  two  or  more  members  of  the  same  family  as 
defined  in  section  24(b)(2)(D),  and  for  this  purpose  a 


trust  for  the  benefit  of  a  member  of  a  family  shall  be 
considered  a  member  of  such  family.' 

(c)  Effective  Date. — The  amendments  made  by  this 
section  shall  be  applicable  with  respect  to  taxable  years 
beginning  after  December  31,  1938." 

Section  XI(B)(4),  pages  60  to  63,  inch,  of  the  Report 
of  the  Committee  on  Finance  accompanying  H.  R.  8920 
states  as  follows: 

(4)  Family  Partnerships. 

"Section  222  of  your  committee's  bill  is  intended  to 
harmonize  the  rules  governing  interests  in  the  so-called 
'family  partnership'  with  those  generally  applicable  to 
other  forms  of  property  or  business.  Two  principles 
governing  attribution  of  income  have  long  been  accepted 
as  basic :  ( 1 )  income  from  property  is  attributable  to 
the  owner  of  the  property;  (2)  income  from  personal 
services  is  attributable  to  the  person  rendering  the  services. 
There  is  no  reason  for  applying  different  principles  to 
partnership  income.  If  an  individual  makes  a  bona  fide 
gift  of  real  estate,  or  of  a  share  of  corporate  stock,  the 
rent  or  dividend  income  is  taxable  to  the  donee.  Although 
there  is  no  basis  under  existing  statutes  for  any  different 
treatment  of  partnership  interests,  recent  judicial  and 
administrative  action  in  this  field  has  ignored  the  principle 
that  income  from  property  is  to  be  taxed  to  the  owner  of 
the  property. 

Many  court  decisions  since  the  decision  of  the  Supreme 
Court  in  Commissioner  v.  Culbertson  (337  U.  S.  733) 
have  held  invalid  for  tax  purposes  family  partnerships 
which  arose  by  virtue  of  a  gift  of  a  partnership  interest 
from  one  member  of  a  family  to  another,  where  the  donee 


— 3— 

performed  no  vital  services  for  the  partnerships.  Some 
of  these  cases  apparently  proceed  upon  the  theory  that 
a  partnership  cannot  be  valid  for  tax  purposes  unless 
the  intrafamily  gift  of  capital  is  motivated  by  a  desire  to 
benefit  the  partnership  business.  Others  seem  to  assume 
that  a  gift  of  a  partnership  interest  is  not  complete 
because  the  donor  contemplates  the  continued  participation 
in  the  business  of  the  donated  capital.  However,  the 
consistency  with  which  the  Tax  Court,  since  the  Culbert- 
son  decision,  has  held  invalid  family  partnerships  based 
upon  donations  of  capital,  and  the  many  reasons  advanced 
in  the  opinions  for  such  decisions  would  seem  to  indi- 
cate that,  although  the  opinions  often  refer  to  'inten- 
tion,' 'business  purpose,'  'reality,'  and  'control'  they  have 
in  practical  effect  established  a  rule  of  law  to  the  effect 
that  an  intrafamily  gift  of  a  partnership  interest,  where 
the  donee  performs  no  substantial  services,  cannot  be  the 
basis  of  a  valid  partnership  for  tax  purposes.  We  are 
informed  that  the  settlement  of  many  cases  in  the  field  is 
being  held  up  by  the  reliance  of  the  field  offices  of  the 
Bureau  of  Internal  Revenue  upon  some  such  theory. 
Whether  or  not  the  opinion  of  the  Supreme  Court  in 
Commissioner  v.  Tower  (327  U.  S.  280)  and  in  the 
opinion  of  the  Supreme  Court  in  Commissioner  v.  Cul- 
bertson  (337  U.  S.  733)  which  attempted  to  explain  the 
Tower  decision,  afford  any  justification  for  the  confusion 
is  not  material — the  confusion  exists. 

Your  committee's  amendment  makes  it  clear  that,  how- 
ever the  owner  of  a  partnership  interest  may  have  ac- 
quired such  interest,  the  income  is  taxable  to  the  owner, 
if  he  is  the  real  owner.  If  the  ownership  is  real,  it  does 
not  matter  what  motivated  the  transfer  to  him  or  \\hether 
the  business  benefited  from  the  entrance  of  the  new  part- 


ner.  The  question  of  the  taxabiHty  of  the  income  of 
such  interest  depends,  as  in  the  case  of  any  other  donated 
property,  on  whether  the  donee  is  the  real  owner  of  the 
interest.  The  amendment  is  intended  to  make  it  clear  that 
there  is  nothing  peculiar  in  the  tax  law  as  applied  to 
partnerships  but,  on  the  contrary,  that  they  are  governed 
by  the  ordinary  rules  which  generally  determine  the  person 
to  whom  income  is  to  be  taxed. 

The  amendment  leaves  the  Commissioner  and  the  courts 
free  to  inquire  in  any  case  whether  the  donee  or  pur- 
chaser actually  owns  the  interest  in  the  partnership  which 
the  transferor  purports  to  have  given  or  sold  him.  Cases 
will  arise  where  the  gift  or  sale  is  a  mere  sham.  Other 
cases  will  arise  where  the  transferor  retains  so  many  of 
the  incidents  of  ownership  that  he  will  continue  to  be 
recognized  as  a  substantial  owner  of  the  interest  which 
he  purports  to  have  given  away,  as  was  held  by  the 
Supreme  Court  in  an  analogous  trust  situation  involved 
in  the  case  of  Helvering  v.  Clifford  (309  U.  S.  351). 
The  same  standards  apply  in  determining  the  bona  fides 
of  alleged  family  partnerships  as  in  determining  the 
bona  fides  of  other  transactions  between  family  members. 
Transactions  between  persons  in  a  close  family  group, 
whether  or  not  involving  partnership  interests,  afiford 
much  opportunity  for  deception  and  should  be  subject  to 
close  scrutiny.  All  the  facts  and  circumstances  at  the 
time  of  the  purported  gift  and  during  the  periods  pre- 
ceding and  following  it  may  be  taken  into  consideration 
in  determining  the  bona  fides  or  lack  of  bona  fides  of  a 
purported  gift  or  sale. 

Not  every  restriction  upon  the  complete  and  unfettered 
control  by  the  donee  of  the  property  donated  will  be  in- 
dicative of  sham  in  the  transaction.     Contractual  restric- 
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tions  may  be  of  the  character  incident  to  the  normal  rela- 
tionships among  partners.  Substantial  powers  may  be 
retained  by  the  transferor  as  a  managing  partner  or  in 
any  other  fiduciary  capacity  which,  when  considered  in 
the  light  of  all  the  circumstances,  will  not  indicate  any 
lack  of  true  ownership  in  the  transferee.  In  weighing 
the  effect  of  a  retention  of  any  power  upon  the  bona  fides 
of  a  purported  gift  or  sale,  a  power  exercisable  for  the 
benefit  of  others  must  be  distinguished  from  a  power 
vested  in  the  transferor  for  his  own  benefit. 

Your  committee's  amendment  requires  that  a  true 
partnership  relation  exist  in  that  each  partner  must  be 
a  real  owner  of  an  interest  in  the  enterprise,  just  as  an 
alleged  donee  of  any  other  property  must  actually  own 
it  if  the  income  is  to  be  taxable  to  him  rather  than  to  the 
donor.  In  the  case  of  a  transfer  of  an  interest  in  a 
partnership,  as  of  any  other  property,  it  is  not  required 
that  there  be  any  particular  motive  for  the  transfer.  There 
need  be  no  purpose  that  the  transfer  benefit  the  business. 
It  is  a  basic  premise  that  a  bona  fide  gift  is  not  normally 
motivated  by  any  business  purpose;  therefore,  the  fact 
that  any  partner's  capital  interest  in  a  partnership  was 
acquired  from  a  relative  in  a  purely  donative  and  non- 
business transaction  is  not  to  be  considered  as  an  adverse 
factor  in  determining  whether  he  actually  owns  an  inter- 
est in  the  enterprise.  If  he  does  own  such  an  interest  in 
the  business,  it  is  immaterial  from  whom  he  acquired  it 
or  what  motivated  the  transferor  in  transferring  it  to 
him. 

Since  legislation  is  now  necessary  to  make  clear  the 
fundamental  principle  that,  where  there  is  a  real  transfer 
of  ownership,  a  gift  of  a  family  partnership  interest  is 
to  be  respected  for  tax  purposes  without  regard  to  the 


motives  which  actuated  the  transfer,  it  is  considered 
appropriate  at  the  same  time  to  provide  specific  safe- 
guards— whether  or  not  such  safeguards  may  be  inherent 
in  the  general  rule — against  the  use  of  the  partnership 
device  to  accomplish  the  deflection  of  income  from  the 
real  owner.  Your  committee's  bill  therefore  includes 
specific  provisions  to  prevent  the  deflection  of  personal 
service  income  and  to  prevent  the  allocation  of  other 
income  in  disproportion  to  capital  interests.  Your  com- 
mittee's bill  requires  that  the  terms  of  the  partnership 
agreement  are  to  be  disregarded  where  the  allocation 
under  the  agreement  does  not  substantially  reflect  the 
proportionate  value  of  the  services  or  capital  of  the  family 
members.  In  this  connection  the  new  section  191  added 
to  the  code  by  your  committee's  bill  while  specifically 
providing  that  nonparticipation  in  the  management  or 
conduct  of  the  partnership  business  shall  not  disqualify 
a  person  as  a  partner,  provides  that  this  nonparticipation 
shall  be  taken  into  account  in  determining  the  propor- 
tionate value  of  the  services  and  capital  of  each  partner. 
Where  reallocation  is  necessary,  a  reasonable  proportion- 
ate allowance  for  their  services  is  to  be  made  in  determin- 
ing the  income  of  those  partners  who  rendered  services. 
Reallocation  of  income  other  than  incomes  from  personal 
services  may  not  be  predicated  upon  the  fact  that  the 
capital  of  one  family  member  was  acquired  by  gift  from 
another. 

The  amendments  made  by  this  section  arc  applicable  for 
taxable  years  beginning  after  December  M.  1938." 
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Opinion  Below. 

There  was  no  opinion  written  in  this  case. 

Jurisdiction. 

This  appeal  involves  federal  income  taxes.  The  taxes 
in  dispute  were  paid  by  Elgin  R.  Parker  and  Flo  Parker 
for  the  taxable  year  1944  [R.  3,  17]  to  the  Collector  of 
Internal  Revenue  as  follows:  Elgin  R.  Parker  paid 
$31,370.51  on  July  14,  1947,  and  $32,138.50  on  September 
26,  1947  [R.  26],  and  Flo  Parker  paid  $31,339.21  on 
July  14,  1947,  and  $32,138.50  on  September  26,  1947. 
[R.  11.]  Claims  for  refund  were  filed  by  both  taxpayers 
on  January  23,  1948  [R.  4,  18],  and  no  action  was  taken 
thereon  bv  the   Commissioner  within  six  months.     The 
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complaints  were  filed  in  the  District  Court  on  September 
1,  1948.  [R.  10,  24.]  The  suits  were,  therefore,  timely 
under  Section  3772  of  the  Internal  Revenue  Code.  Juris- 
diction was  conferred  on  the  District  Court  by  28  U.  S.  C, 
Section  1340.  Judgments  in  these  consolidated  cases  were 
entered  on  January  12,  1950.  [R.  35-38.]  Within  sixty 
days  after  the  entry  of  judgments  or  on  February  9,  1950, 
notice  of  appeal  was  filed  by  taxpayers.  [R.  40.]  Juris- 
diction is  conferred  on  this  court  by  28  U.  S.  C,  Sec- 
tion 1291. 

Questions  Presented. 

The  question  presented  to  the  jury  in  this  case  was 
whether  the  taxpayers  had  entered  into  a  partnership  with 
their  four  minor  children  which  is  to  be  recognized  for 
federal  income  tax  purposes.  The  questions  raised  by 
taxpayers  on  this  appeal  are: 

1.  Did  the  District  Court  err  in  failing  to  give  tax- 
payers' requested  instructions  Nos.  24,  A,  C  and  L? 

2.  Did  the  District  Court  err  in  giving  the  Collector's 
requested  instruction  No.  XXXI? 

3.  Did  the  District  Court  err  in  admitting  in  evidence 
a  Memorandum  in  re  Incidence  of  Federal  Tax  Liability 
contained  in  the  guardianship  files  of  the  Superior  Court 
of  the  State  of  California,  County  of  Orange? 

4.  Did  the  District  Court  err  in  admitting  in  evidence 
an  instrument  designated  as  an  Application  for  Authority 
to  Compromise  Claims  contained  in  the  guardianship  files 
in  the  Superior  Court  of  the  State  of  California,  County 
of  Orange? 

5.  Is  tlie  verdict  of  the  jury  supported  by  substantial 
evidence? 
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Statutes  Involved. 
Internal  Revenue  Code: 

Sec.  22.    Gross  Income. 

(a)  [As  amended  by  Sec.  1,  Public  Salary  Tax 
Act  of  1939,  c.  59,  53  Stat.  574.]  General  Defini- 
tion.— ''Gross  income"  includes  gains,  profits,  and 
income  derived  from  salaries,  wages,  or  compen- 
sation for  personal  service  (including  personal  serv- 
ice as  an  officer  or  employee  of  a  State,  or  any 
political  subdivision  thereof,  or  any  agency  or  in- 
strumentality of  any  one  or  more  of  the  fore- 
going), of  whatever  kind  and  in  whatever  form 
paid,  or  from  professions,  vocations,  trades,  busi- 
nesses, commerce,  or  sales,  or  dealings  in  prop- 
erty, whether  real  or  personal,  growing  out  of  the 
ownership  or  use  of  or  interest  in  such  property; 
also  from  interest,  rent,  dividends,  securities,  or  the 
transaction  of  any  business  carried  on  for  gain  or 
profit,  or  gains  or  profits  and  income  derived  from 

any  source  whatever. 
*     *     * 

(26  U.  S.  C.  1946  ed.,  Sec.  22.) 

Sec.  181.     Partnership  Not  Taxable. 

Individuals    carrying    on    business    in    partnership 
shall  be  liable  for  income  tax  only  in  their  individual 
capacity.     (26  U.  S.  C.  1946  ed.,  Sec.  181.) 
Sec.  182  [as  amended  by  Sec.  150(g),  Revenue  Act 
of  1942,  c.  619,  56  Stat  798].     Tax  of  Partners. 

In  computing  the  net  income  of  each  partner,  he 
shall  include,  whether  or  not  distribution  is  made  to 
him — 

(a)  As  part  of  his  gains  and  losses  from  sales  or 
exchanges  of  capital  assets  held  for  not  more  than 


6  months,  his  distributive  share  of  the  gains  and 
losses  of  the  partnership  from  sales  or  exchanges  of 
capital  assets  held  for  not  more  than  6  months. 

(b)  As  part  of  his  gains  and  losses  from  sales  or 
exchanges  of  capital  assets  held  for  more  than  6 
months,  his  distributive  share  of  the  gains  and  losses 
of  the  partnership  from  sales  or  exchanges  of  capital 
assets  held  for  more  than  6  months. 

(c)  His  distributive  share  of  the  ordinary  net  in- 
come or  the  ordinary  net  loss  of  the  partnership, 
computed  as  provided  in  section  183(b).  (26  U.  S.  C. 
1946  ed.,  Sec.  182.) 

Sec.  3797.     Definitions. 

(a)  When  used  in  this  title,  where  not  otherwise 
distinctly  expressed  or  manifestly  incompatible  with 
the  intent  thereof — 
*     *     * 

(2)  Partnership  and  partner.  —  The  term 
"partnership"  includes  a  syndicate,  group,  pool, 
joint  venture,  or  other  unincorporated  organiza- 
tion, through  or  by  means  of  which  any  busi- 
ness, financial  operation,  or  venture  is  carried 
on,  and  which  is  not,  within  the  meaning  of  this 
title,  a  trust  or  estate  or  a  corporation;  and  the 
term  ''partner"  includes  a  member  in  such  a 
syndicate,  group,  pool,  joint  venture,  or  organiza- 
tion. 
*     *     * 

(26  U.  S.  C.  1946  ed.,  Sec.  3797.) 
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Statement. 
Taxpayers  are  husband  and  wife.  They  were  domiciled 
in  CaHfornia.  Prior  to  October  31,  1943,  they  each 
owned  a  half  interest  in  the  assets  of  a  partnership 
known  as  Southern  Heater  Company.  Elgin  R.  Parker 
managed  the  business  and  received  a  salary  of  $12,000 
per  year.  Flo  Parker  contributed  no  service  to  the  part- 
nership. At  the  time  the  taxpayers  had  four  children  of 
three,  six,  seven  and  fourteen  years.     [R.  47,  59,  142.] 

On  October  31,  1943,  each  taxpayer  purportedly  gave 
to  each  child  a  sixth  and  one-quarter  per  cent  interest  in 
the  business,  [R.  47,]  Elgin  R.  Parker  was  appointed 
by  the  Superior  Court  guardian  of  the  estates  of  his  four 
children.  [R.  47,  51.]  Taxpayers  and  their  children 
(by  their  father  as  guardian  and  with  the  approval  of 
the  Superior  Court)  signed  a  partnership  agreement  on 
February  25,  1944  [R.  89-91],  purportedly  effective  as 
of  November  1,  1943.  [R.  82.]  The  instrument  pro- 
vided that  the  parties  agreed  to  become  partners  for  the 
conduct  of  the  manufacturing  business  known  as  the 
Southern  Heater  Company  [R.  82]  and  that  the  parties 
contributed  capital  as  follows   [R.  83]  : 

Elgin  R.  Parker  25% 

Flo    Parker  25% 

Flo  Dian  Parker  12>^% 

Patricia  Lee  Parker  12^% 

Rowland  Tibets    Parker  12>^% 

Arthur   Elgin   Parker  12/2% 


The  capital  of  the  new  purported  partnership  was 
identical  with  the  capital  of  the  business  prior  to  October 
31,  1943.  Elgin  R.  Parker  continued,  as  before  the 
purported  partnership,  to  operate  and  manage  the  busi- 
ness. No  services  were  rendered  to  the  business  by  Flo 
Parker  or  any  of  the  children.  [R.  54,  59.]  The  chil- 
dren had  no  property  other  than  their  purported  interest 
in  the  business.     [R.  54.] 

The  net  income  of  the  business  from  1940  through 
1946  was  as  follows  [R.  52] : 

For  the  year  1940  the  approximate  net 

income  was  $  22,500.00 

For  the  year  1941  the  approximate  net 

income  was  60,000.00 

For  the  year  1942  the  approximate  net 

income  was  93,000.00 

From  January  1,  1943,  to  October  31, 

1943,  the  net  income  was  140,160.00 

For  fiscal  year   ending  November    1, 

1944,  the  net  income  was  260,576.89 

For  fiscal  year  ending   November    1, 

1945,  the  net  income  was  231,137.16 

For   fiscal   year   ending   November    1, 

1946,  the  net  income  was  306,050.28 

The  only  withdrawals  of  income  during  the  taxable 
year  here  involved  by  or  on  behalf  of  the  children  were 
for  the  payment  of  income  taxes.  [R.  53.]  The  federal 
income  taxes  on  their  behalf  was  refundable  upon  the 
determination  of  the  Commissioner  of  Internal  Revenue 
that  the  entire  income  from  the  business  was  taxable  to 
the  parents  and  the  amounts  so  refundable  to  the  children 
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were  used  by  Elgin  R.  Parker  and  Flo  Parker  in  partial 
satisfaction  of  their  own  individual  federal  income  taxes. 
[R.  56.] 

The  only  withdrawals  by  the  children  in  1945  were 
$3,750  each  which  was  invested  in  Government  bonds. 
[R.  53.] 

Elgin  R.  Parker  talked  to  his  tax  counsel  and  obtained 
advice  as  to  the  federal  income  tax  consequences  of  creat- 
ing a  family  partnership  prior  to  the  formation  of  the 
alleged  partnership  with  his  children.  [R.  53-54,  57,  58. 
62,  63.]  Elgin  R.  Parker  realized,  even  before  talking  to 
his  tax  counsel,  that  if  he  and  his  wife  gave  an  interest 
in  the  business  to  their  children  and  formed  a  family 
partnership  they  "should  save  family  income  taxes."  [R. 
58.] 

When  taxpayers  were  informed  that  the  purported 
family  partnership  arrangement  would  not  be  recognized 
by  the  Government  for  income  tax  purposes,  Elgin  R. 
Parker  petitioned  the  Superior  Court  for  use  of  guardian- 
ship funds  to  pay  the  deficiency  assessed  against  the 
parents  and  for  a  reallocation  of  partnership  earnings 
in  favor  of  the  parents.  [R.  54,  101,  110,  117.]  Counsel 
for  the  guardian  represented  to  the  Superior  Court  on 
behalf  of  the  guardian  that  "the  parents  furnished  all  of 
the  capital,  do  all  the  work  and  support  the  children,  so 
should  be  taken  care  of  first."  [R.  56,  119.]  As  a  fur- 
ther reason  for  a  reallocation  of  partnership  distributable 
income  so  the  parents  would  receive  a  larger  percentage 
than  called  for  in  the  purported  partnership  agreement, 
counsel  for  the  guardian  ( Mr.  Wilson  who  also  represents 
taxpayers  in  the  present  litigation)  advised  the  Superior 
Court  in  a  memorandum  [R.  117-120],  filed  on  behalf  of 
the  guardian,  that   [R.  56,  119]   "The  father  received  a 
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salary  of  but  $12,000,  whereas  his  services  were  worth 
at  least  $52,000  per  year     *     *     *." 

Taxpayers  did  not  move  for  directed  verdict  or  in  any 
other  manner  put  before  the  court  below  the  issue,  raised 
here,  that  there  was  no  evidence  sufficient  to  support  a 
verdict  for  the  Collector.  Taxpayers  requested  the  jury 
[R.  15]  and  in  effect  asked  that  the  case  go  to  the  jury. 
The  court  instructed  the  jury  on  the  issue  and  the  law 
applicable.  [R.  140-163.]  The  jury  brought  in  a  verdict 
for  the  Collector.  [R.  34.]  Judgments  were  entered  ac- 
cordingly.    [R.  35-36,  37-38.] 

Summary  of  Argument. 
The  lower  court  gave  proper  and  adequate  instructions 
to  the  jury.  In  brief  the  instructions  were  that  the  jury 
must  consider  all  of  the  evidence  in  determining  whether 
the  parties  really  and  truly  intended  to  create  a  bona  fide 
and  genuine  partnership  for  the  conduct  of  the  business. 
If  so  taxpayers  should  prevail.  On  the  other  hand  if  the 
arrangement  was  without  substance  but  was  a  mere  sham 
with  no  genuine  business  purpose,  the  verdict  should  be 
for  the  Collector. 

The  lower  court  properly  admitted  in  evidence  certain 
documents,  over  taxpayers'  objection,  on  the  basis  that  they 
constituted  an  admission  against  interest  and/or  tended 
to  show  that  the  partnership  arrangement  was  of  no  sub- 
stance since  the  parties'  intention  was  that  the  arrange- 
ment could  be  changed  in  the  event  it  was  not  recognized 
for  federal  tax  purposes. 

While  the  verdict  is  amply  supported  by  the  evidence 
(the  children  contributed  nothing  but  gift  capital),  tax- 
payers are  not  in  a  legal  position  to  raise  the  question 
since  they  filed  no  motion  below  for  directed  verdict. 
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ARGUMENT. 

I. 

The  Lower  Court  Properly  Instructed  the  Jury. 

What  appears  to  be  the  principal  question  raised  by 
taxpayers  in  this  appeal  is  whether  the  lower  court  prop- 
erly instructed  the  jury  on  the  law.  (Br.  15.)  The  lower 
court  in  its  instructions  first  advised  the  jury  concerning 
the  nature  of  the  consolidated  actions  brought  by  the  tax- 
payers for  the  recovery  of  federal  income  taxes  and  gave 
a  summary  of  the  undisputed  facts  as  well  as  the  conten- 
tions of  the  parties.  [R.  140-142.]  The  jury  was  told 
that  Elgin  R.  Parker  and  his  wife,  Flo  Parker,  were, 
prior  to  October  31,  1943,  partners  in  the  partnership 
known  as  Southern  Heater  Company  and  that  they  owned 
all  of  the  assets  of  the  business.  [R.  142,]  On  that  date 
taxpayers  gave  to  each  of  their  four  children,  ages  three 
to  fourteen  years,  a  one-eighth  interest  in  the  assets  of  the 
Southern  Heater  Company  and  they  and  their  four  chil- 
dren, through  their  father  as  guardian  of  their  estate, 
entered  into  a  written  partnership  agreement  on  November 
1,  1943,  for  the  conduct  of  the  Southern  Heater  Com- 
pany.    [R.  143.] 

The  District  Court  instructed  the  jury  that  Elgin  R. 
Parker  and  his  wife,  Flo  Parker,  had  a  legal  right  to 
reduce  or  avoid  altogether  their  federal  income  taxes  by 
any  legal  means  available  [R.  145]  and  that  the  question 
was  whether  they  [R.  146] 

really  and  truly  intended  that  their  four  minor  chil- 
dren would  own  an  interest  in  the  partnership  assets 
and  whether  they  intended  that  all  six  of  them  would 
join  together  for  the  purpose  of  carrying  on  the 
business  and  sharing  in  the  profits  and  the  losses  as 
partners. 
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The  jury  was  informed  [R.  146]  that — 

A  partnership  is  generally  said  to  be  created  when 
persons  join  together  their  money,  goods,  labor,  or 
skill,  for  the  purpose  of  carrying  on  a  trade,  profes- 
sion, or  business,  and  where  there  is  community  of 
interest  in  the  profits  and  losses. 

The  District  Court  made  it  clear  that  while  nothing  in 
the  California  or  federal  law  prohibits  a  family  partner- 
ship "And  there  is  no  reason  why  Mr.  or  Mrs.  Parker 
or  anyone  else  should  not  reduce  their  taxes  by  a  lawful 
partnership,"  the  Government  may,  for  federal  income  tax 
purposes,  inquire  as  to  whether  or  not  the  partnership  is 
bona  fide  or  real.  [R.  147-148.]  The  court  had.  earlier 
in  its  instructions,  told  the  jury   [R.  144]  that — 

The  dominant  purpose  of  the  revenue  laws  is  the 
taxation  of  income  to  those  who  earn  or  otherwise 
create  the  right  to  receive  it  and  enjoy  the  benefit  of 
it  when  paid.  The  one  who  earns  income  but  gives 
the  right  to  receive  that  income  to  a  favorite  child 
has  enjoyed  the  benefit  of  that  income  within  the 
meaning  of  the  Internal  Revenue  laws. 

The  court  then  restated  the  question  and  gave  the  law  as 
follows  [R.  148,  149-150]: 

And  so,  members  of  the  jury,  we  come  to  the  issue 
that  I  stated  at  the  beginning:  Was  this  really  and 
truly  a  business  partnership  for  the  year  1944,  and 
during  that  year  did  each  of  these  four  children 
through  their  guardian  actually  own  their  share  of 
the  partnership  earnings? 

******** 

The  transactions  between  the  plaintiflfs  and  their 
minor  children  should  be  carefully  scrutinized  by  you 
and  that  if  you  determine  from  all  the  facts  that  the 
plaintiflfs  were  able  to  retain  the  substance  of  all  the 
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rights  which  previously  they  had  in  the  Southern 
Heater  Company  then  you  must  determine  that  there 
was  no  vahd  partnership  between  the  plaintiffs  and 
their  minor  children  for  federal  income  tax  purposes 
during  the  year  1944. 

And  you  must  determine  after  considering  all  of 
the  facts,  including  the  agreement  between  these  plain- 
tiffs and  their  minor  children,  the  conduct  of  the 
parties  to  that  agreement  in  the  execution  of  its  pro- 
visions, their  statements,  the  testimony  of  disinter- 
ested persons,  the  relationship  of  the  parties,  their 
respective  abilities  and  capital  contributions,  the  actual 
control  of  the  income  and  the  purposes  for  which  it 
was  used,  and  any  other  facts  throwing  light  on  the 
true  intent  of  the  parties  to  the  agreement  whether 
those  parties  in  good  faith  and  acting  with  a  business 
purpose  intended  to  join  together  in  the  present  con- 
duct of  the  enterprise  known  as  Southern  Heater 
Company. 

After  giving  general  instructions  regarding  the  credi- 
bility of  witnesses  [R.  150-152],  direct  and  indirect  evi- 
dence [R.  150-151],  inferences  which  the  jury  was  entitled 
to  draw  from  the  evidence  [R.  151],  burden  of  proof  and 
other  such  matters  [R.  144],  the  District  Court,  in  its 
final  sentence  before  the  jury  retired,  stated  [R.  156]  : 
"Now,  ladies  and  gentlemen,  it  is  your  problem  to  deter- 
mine the  intent  of  the  parties  in  this  case  as  I  have  in- 
structed you." 

Immediately  after  retiring  the  jury  was,  at  the  request 
of  counsel  for  taxpayers,  called  back  and  was  instructed 
by  the  court  that  Elgin  R.  Parker  received  a  salary  of 
$12,000  before  the  income  for  the  taxable  year  of  $264,- 
553.92  was  divided  25%  to  Elgin  Parker.  25%  to  Flo 
Parker  and  12>^%   to  each  of  the  four  minor  children; 
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further,  that  Elgin  Parker  reported  and  paid  a  federal 
income  tax  on  that  salary.  The  court,  in  the  presence  of 
the  jury,  asked  counsel  for  taxpayers  if  his  instructions 
as  to  those  matters  covered  counsel's  point  and  counsel 
answered  in  the  affirmative.     [R.  158-1 58 A.] 

After  deliberation  the  jury  sent  word  to  the  court  that 
it  would  like  further  instructions.  [R.  158A-158B.]  The 
jury  returned  to  the  court  room  and  the  foreman  asked 
the  court  questions  as  follows   [R.  158B-159] : 

The  first  question  that  we  would  like  to  know  is, 
according  to  the  federal  law  what  constitutes  a  part- 
nership and  was  the  gift  taken  from  the  business  and 
re-invested  in  the  business  considered  a  contribution 
to  the  welfare  of  the  business? 

The  second  question  is,  we  would  like  to  have  you 
read,  sir,  in  the  instructions  to  the  jury  with  regard 
to  family  partnerships.  Will  you  please  read  the 
instructions  to  the  jury  with  regard  to  family  part- 
nerships— that  part  of  the  instructions  that  you  gave 
us  this  morning? 

The  court  answered  the  jurors'  questions,  above  quoted, 
as  follows  [R.  159-161]: 

One  instruction  that  I  read  this  morning  was: 
"A  gift  of  an  interest  in  a  family  business,  whether 
absolute  or  in  trust,  which  makes  no  real  change  in 
the  economic  situation  of  the  group  or  in  the  control 
or  management  of  the  business  will  not  reduce  the 
obligations  of  the  donor  to  account  for  and  pay  income 
tax  on  the  earnings  of  the  enterprise  to  the  same  ex- 
tent as  before  the  gift  was  made." 

Another  one  T  gave  is: 

"The  issue  in  this  case  is  whether  the  partners, 
Elgin  R.  Parker  and  Flo  Parker,  really  and  truly  in- 
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tended  that  their  four  children  would  own  an  inter- 
est in  the  partnership  assets  and  whether  they  in- 
tended that  all  six  of  them  would  join  together  for 
the  purpose  of  carrying  on  the  business  and  sharing 
in  the  profits  and  losses,  as  partners." 

The  Supreme  Court  has  defined  a  partnership  as 
generally  said  to  be  created  when  persons  join  to- 
gether their  money,  goods,  labor,  or  skill,  for  the  pur- 
pose of  carrying  on  a  trade,  profession,  or  business, 
and  where  there  is  community  of  interest  in  the 
profits  and  losses. 

And  I  gave  you  another  instruction  as  follows: 
"While  partnerships  between  husbands  and  wives, 
or  between  parents  and  children,  are  always  open  to 
scrutiny,  and  to  close  scrutiny,  such  partnerships  are 
lawful.  There  can  be  legal  partnerships  between  hus- 
bands and  wives  and  parents  and  children  under  Cali- 
fornia law." 

And  another  one  I  gave  was: 

"The  fact  that  transfers  to  members  of  the  family 
group  may  be  mere  camouflage  does  not,  however, 
mean  that  they  invariably  are." 

And: 

"There  is  no  federal  law  that  prohibits  a  family 
partnership  or  a  partnership  between  parents  and 
minor  children." 

This  case  was  tried  before  a  jury  and  I  tried  my 
best  to  have  the  issues  settled  by  the  jury  without 
giving  any  of  my  own  viewpoints.  I  want  to  read  to 
you  again  the  instruction  that  I  said  represented  the 
real  issue,  and  that  is: 

"You  must  determine  after  considering  all  of  the 
facts,  including  the  agreement  between  these  plaintiffs 
and  their  minor  children,  the  conduct  of  the  parties 
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to  that  agreement  in  the  execution  of  its  provisions, 
their  statements,  the  testimony  of  disinterested  per- 
sons, the  relationship  of  the  parties,  their  respective 
abihties  and  capital  contributions,  the  actual  control 
of  the  income  and  the  purposes  for  which  it  was  used, 
and  any  other  facts  throwing"  light  on  the  true  intent 
of  the  parties  to  the  agreement,  whether  those  parties 
in  good  faith  and  acting  with  a  business  purpose  in- 
tended to  join  together  in  the  present  conduct  of  the 
enterprise  known  as  Southern  Heater  Company." 

In  other  words,  ladies  and  gentlemen,  it  is  your 
problem  to  determine  the  intent  of  these  people  when 
they  set  up  this  partnership.  Did  they  intend  to  make 
a  sham  out  of  it  for  the  purpose  of  avoiding  income 
taxes  or  was  it  a  real,  genuine  business  partnership 
for  the  purpose  of  joining  together  in  the  present  con- 
duct of  the  enterprise  known  as  Southern  Heater 
Company  ? 

After  giving  the  above  instructions  the  court  again 
stated  the  question  to  the  jury  as  follows  |R.  161]  :  "You 
have  to  take  all  the  evidence  together  and  look  upon  the 
whole  picture  and  then  determine  was  this  a  sham  or  was 
it  a  real  partnership?" 

Counsel  for  taxpayers  excepted  to  the  failure  of  the 
court  to  give  taxpayers'  requested  instruction  No.  24.  |  R. 
31.]     The  court  noted  the  exception  and  stated  |  R.  157]  : 

I  want  to  call  your  attention  to  the  fact  tliat  every- 
thing requested  in  your  instruction  24  was  covered  by 
the  court's  instruction.  This  instruction  is  argu- 
mentative in  form  and  it  emphasizes  certain  facts  in 
this  case  which  the  court  has  purposely  avoided  doing. 

Counsel  for  taxpayers  also  excepted  [R.  157)  to  the 
court's  refusal  to  give  their  supplemental  requests  identi- 
fied as  Numbers  A,  C  and  L. 
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Most  of  the  matters  contained  in  taxpayers'  request 
No.  24  [R.  31]  were  covered  in  substance  in  the  instruc- 
tions g-iven  the  jury.  The  court  in  reviewing  the  case  and 
giving  the  undisputed  facts  advised  the  jury  that  the  assets 
of  the  business  given  by  taxpayers  to  their  children  were 
contributed  by  the  children  to  the  partnership  and  the 
court  instructed  the  jury,  as  above  pointed  out,  that  the 
contribution  of  capital  was  a  fact  to  be  considered  along 
with  all  the  other  evidence  in  the  case  in  arriving  at  a  de- 
cision as  to  the  intention  of  the  parties.      [R.   149-150.] 

Obviously  what  taxpayers  were  seeking  by  request 
Numbers  24,  A,  and  perhaps  more  particularly  C  [R. 
31-32].  was  to  give  the  jury  the  impression  that  taxpayers 
must  prevail  if  the  jury  believed  that  the  gifts  by  taxpay- 
ers to  their  children  were  unconditional.  While  the  in- 
vestment of  capital,  even  though  it  be  gift  capital,  is,  as 
the  court  pointed  out  in  its  instructions,  an  element  to  be 
considered  by  the  jury  along  with  all  the  other  evidence 
in  the  case,  it  is  not  as  a  matter  of  law  conclusive  and  the 
court  properly  declined  to  give  the  instructions  in  the  lan- 
guage requested  by  taxpayers.  If  it  were  otherwise,  the 
Supreme  Court  could  have  easily  disposed  of  the  Lusthaus 
V.  Commissioner,  327  U.  S.  293;  Commissioner  v.  Tower, 
327  U.  S.  280.  and  Commisisoner  v.  Culhertson,  Z?i7  U.  S. 
7Z?),  cases  by  merely  stating  that  taxpayers  should  prevail 
where  there  was  an  unconditonal  gift  and  the  gift  capital 
contributed  to  the  family  partnership.  It  is  submitted  that 
there  is  no  room  for  argument  on  the  proposition  that  the 
contribution  of  gift  capital  alone  is  insufficient  to  require 
as  a  matter  of  law  a  verdict  for  the  taxpayer  in  a  case 
of  this  kind. 
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Clearly  the  lower  court  was  correct  in  declining  to  give 
all  of  the  words  contained  in  taxpayers'  requested  instruc- 
tion Number  L  [R.  32-33],  since  to  do  so  would  have 
given  the  jury  the  impresison,  obviously  hoped  for  by  tax- 
payers, that  the  Superior  Court's  control  over  the  property 
of  the  minors  gave  substance  to  the  partnership  and  made 
the  children  "true"  [R.  32]  partners  for  federal  income 
tax  purposes.  Taxpayers  argue  that  gift  capital  con- 
tributed by  a  minor  where  his  father  is  guardian  should 
be  decisive  whereas  a  contribution  of  gift  capital  by  a 
child  of  majority  might  be  nothing  more  than  a  circum- 
stance to  be  considered.  A  mere  statement  of  that  propo- 
sition is  enough  to  show  that  the  lower  court  was  right  in 
declining  to  read  the  instruction  to  the  jury.  It  should  be 
noted  also  in  that  connection  that  guardianship  funds 
were,  with  the  approval  of  the  Superior  Court,  used  by 
both  taxpayers  to  satisfy  their  individual  tax  obligations 
and  that  further  demands  in  that  direction  were  being- 
made  in  taxpayers'  petitions  currently  i^ending  in  the  Su- 
perior Court.  [R.  54.]  With  that  evidence  before  it,  pre- 
sented by  taxpayers  as  well  as  the  Collector,  the  jury 
might  have  felt  some  doubt  as  to  whether  the  gifts  were 
entirely  unconditional.  That  is  another  reason  why  the 
court  was  not  disposed  to  give  the  jury  an  instruction  to 
the  effect  that  the  gifts  were  unconditional  and  that  the 
children  should  be  recognized  as  partners  for  income  tax 
])urposcs  on  that  account. 

It  is  submitted  tliat  the  instructions  as  a  whole  gave  the 
correct  law  of  the  case  and  that  the  lower  court  bent  every 
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effort  to  give  a  fair  and  impartial  statement  as  to  the  evi- 
dence and  the  issues.  The  very  language  of  pertinent 
portions  of  the  instructions  was  taken  from  the  opinion  in 
the  Culhertson  case,  supra.  Particular  reference  in  that 
regard  is  made  to  a  portion  of  the  instruction,  above 
quoted,  to  the  effect  that  all  of  the  facts  should  be  con- 
sidered, including  the  agreement,  the  conduct  of  the  par- 
ties in  the  performance  of  the  agreement,  their  state- 
ments, testimony  of  other  persons,  the  relationship  of  the 
parties,  their  abilities  and  capital  contributions,  as  well  as 
the  actual  control  of  the  income.  That  instruction,  the 
language  of  which  was  taken  from  the  Culhertson  de- 
cision, appears  twice  in  the  instruction.  [R.  149,  160.] 
The  court  stated  and  restated  with  emphasis,  that  the  ques- 
tion was  whether  the  parties  intended  to  enter  into  a  real 
genuine  business  partnership  or  whether  the  partnership 
was  a  mere  sham.  [R.  146,  148,  149-150,  156,  160,  161.] 
It  is  noteworthy  that  taxpayers  have  made  no  contention 
that  the  court's  manner  of  giving  the  instructions  was  in 
anywise  prejudicial  to  their  case.  No  such  contention 
could  have  been  made.  The  court  gave  no  special  emphasis 
in  delivery  to  any  particular  portion  of  the  instructions. 
Nothing  said  by  the  court  to  the  jury  or  in  its  presence 
gave  any  indication  whatsoever  as  to  how  the  court  would 
have  decided  the  factual  issue.  The  court  repeatedly  told 
the  jury  not  to  gain  the  impression  from  anything  the 
court  said  or  did  that  the  court  thought  that  the  verdict 
should  go  one  way  or  the  other  and  that  the  jury  was  the 
sole  judge  of  the  facts. 
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II. 

The    Lower    Court    Properly    Gave    the    Collector's 

Request  for  Instruction  No.  XXXI  to  the  Jury. 

The  Collector's  requested  instruction  No.  XXXI  [R. 
33]  is  as  follows: 

You  are  instructed  that  common  understanding  and 
experience  are  the  touchstones  for  the  interpretation 
of  the  revenue  laws.  The  dominant  purpose  of  the 
revenue  laws  is  the  taxation  of  income  to  those  who 
earn  or  otherwise  create  the  right  to  receive  it  and 
enjoy  the  benefit  of  it  when  paid.  The  one  who  earns 
income  but  gives  the  right  to  receive  that  income 
to  a  favorite  child  has  enjoyed  the  benefit  of  that  in- 
come within  the  meaning  of  the  Internal  Revenue 
Laws. 

There  appears  to  be  no  necessity  of  extending  this  brief 
by  a  discussion  of  the  authorities  which  also  clearly  sup- 
port the  instruction.  (Hch'eriiig  v.  Horst,  311  \J.  S.  112; 
Lucas  z'.  Earlc,  281  U.  S.  HI;  Lusthaiis  z'.  Couunissioucr, 
supra;  Commissioner  v.  Tozvcr,  supra;  Commissioner  r. 
Culbcrtson,  supra.)  Reference  is  also  made  to  Section 
22(a)  of  the  Internal  Revenue  Code,  supra,  defining  gross 
income. 
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III. 
The  Lower  Court  Properly  Admitted  in  Evidence  an 
Instrument  Contained  in  the  State  Court  Guard- 
ianship Files  Designated  as  a  Memorandum  in  re 
Incidence  of  Federal  Income  Tax  Liability  on 
1944  Partnership  Income. 

Taxpayer,  Elgin  R.  Parker,  testified  that  he  received 
a  salary  from  the  partnership  business  of  $12,000  for  the 
fiscal  year  ending  October  31,  1944,  which  is  the  taxable 
year  in  suit  and  that  such  salary  represented  reasonable 
compensation  for  his  services  rendered  to  the  business 
during  that  period.  [R.  49,  51.]  Mr.  Parker  further 
testified  that  he  and  his  wife  filed  claims  against  the 
guardianship  estate  in  the  amount  of  $111,151.89.  [R. 
54.]  Taxpayers  introduced  in  evidence  an  Application 
for  Authority  to  Compromise  Claims  [R.  101,  Pltf.  Ex. 
16]  and  introduced  as  a  part  of  the  same  exhibit  an 
Order  for  Authority  to  Compromise  Claims  [R.  105], 
signed  by  the  Judge  of  the  Superior  Court  [R.  107] 
April  25,  1947,  in  which  Elgin  R.  Parker  and  Flo  Parker 
were  authorized  to  use  refunds  of  federal  income  taxes, 
payable  to  the  minors,  in  partial  satisfaction  of  a  de- 
ficiency of  federal  income  taxes  assessed  against  Elgin 
R.  Parker  and  Flo  Parker.  [R.  106-107.]  Upon  said 
application  the  court  further  ordered  [R.  106] — 

That  in  the  event  Elgin  R.  Parker  and  Flo  Parker 
eventually  lose  their  litigation  with  the  Commissioner 
of  Internal  Revenue  with  respect  to  the  incidence  of 
the  tax  on  the  income  of  this  partnership  that  Elgin 
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R.  Parker  and  Flo  Parker  be  permitted  to  keep  and 
retain  said  refunds  in  at  least  part  settlement  of 
their  claims  against  the  guardianship  estate  on  ac- 
count of  income  taxes,  and  that  the  claims  of  Elgin 
R.  Parker  and  Flo  Parker  be  further  considered,  and 
if  necessary,  adjudicated. 

In  support  of  their  petitions  or  applications  for  au- 
thority to  use  guardianship  funds  for  the  benefit  of  tax- 
payers herein,  the  guardian's  attorney,  Melvin  D.  Wilson, 
filed  a  memorandum  on  behalf  of  the  guardian  [R.  117- 
120],  in  which  it  was  urged  that  the  estates  of  the  chil- 
dren should  bear  all  of  the  additional  income  tax  burden 
of  their  parents  resulting  from  a  non-recognition  for 
federal  income  tax  purposes  of  the  family  partnership. 
The  memorandum  contains  certain  reasons  upon  which 
the  guardian  petitioned  that  the  children  should  bear  the 
deficiencies  in  federal  income  taxes  assessed  against  their 
parents.     Included  therein  is  the  following  [R.  119]: 

The  father  received  a  salary  of  but  $12,000,  where- 
as his  services  were  worth  at  least  $52,000  per  year. 
If  a  full  and  fair  salary  of  $52,000  per  year  had  been 
paid  the  father,  a  result  more  comparable  to  that 
shown  in  situation  C  would  have  obtained. 

Taxpayers,  in  their  brief  (p.  35),  say  that  the  lower  court 
erred  in  admitting  the  memorandum  in  evidence  for  the 
reason  that — 

This  memorandum  was  filed  with  the  Superior 
Court    by    api)ellants'    counsel    without    appellants' 
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knowledge  and  without  any  information  or  advice 
from  them.  It  contained  a  statement  by  the  counsel 
that  Elg-in  R.  Parker's  services  were  worth  $52,000.00 
per  year.  This  was  an  expression  of  opinion  by  a 
person  not  shown  to  be  quaHfied  as  having-  a  worth- 
while opinion  on  this  point  and  furthermore  it  was 
a  statement  of  opinion  and  not  a  statement  of  fact. 
It  was  made  without  the  appellants'  knowledge  and 
without  any  information  or  advice  having  been  given 
by  them  to  their  counsel  on  such  point. 

Mr.  Parker  testified,  as  stated  in  taxpayers'  brief  (p.  34), 
that  his  attorney,  Mr.  Wilson,  was  authorized  to  file 
papers  on  his  behalf  in  the  guardianship  matter;  further, 
that  after  Mr.  Wilson  had  filed  the  memorandum  in  ques- 
tion, counsel  sent  him  a  copy  of  the  memorandum  [R.  58] 
and  that  he,  Mr.  Parker,  did  not  go  to  the  Superior  Court 
and  disaffirm  the  statement  in  the  memorandum  that  his 
services  were  worth  to  the  partnership  $52,000  a  year 
rather  than  $12,000  a  year,  being  the  amount  paid.  It 
is  submitted  that  under  the  circumstances  and  the  evi- 
dence in  this  case  the  memorandum  was  admissible  as  an 
admission  against  interest. 
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Conclusion. 

The  District  Court  gave  proper  and  adequate  instruc- 
tions to  the  jury  and  the  court  ruled  correctly  on  the  ad- 
missibility of  evidence.  Taxpayers  cannot  raise  the  ques- 
tion as  to  whether  the  verdict  finds  support  in  evidence. 
Moreover,  the  verdict  is  amply  supported  by  the  evidence. 
The  judgments  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

T HERON  Lamar  Caudle, 

Assistant  Attorney  General, 

Ellis  N.  Slack, 
A.  F.  Prescott, 
James  P.  Garland, 

Special  Assistants   to   the 
Attorney  General. 

Ernest  A.  Tolin, 

United  States  Attorney, 

E.  H.  Mitchell, 

Assistant  United  States  Attorney, 

Eugene  Harpole, 

Special  Assistant,  Bureau  of  Internal  Reventie, 
Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division 

Civil  Action  No.  1165 

PORTLAND-COLUMBIA  LUMBER  COMPANY, 
a  Corporation, 

Plaintife, 

vs. 

J.  W.  PEAK,  d/b/a  J.  W.  PEAK  MERCANTILE 
COMPANY, 

Defendants. 

PRE-TRIAL  ORDER 

As  the  result  of  pre-trial  conferences  heretofore 
had,  whereat  the  plaintiff  was  represented  by  Pred 
C.  Dorsey  and  Justin  N.  Reinhardt,  and  the  defend- 
ant by  L.  L.  Thompson,  their  attorneys  of  record, 
whereupon  the  following  issues  of  fact  and  law  were 
framed  and  exhibits  identified. 

Admitted  Facts 
The  following  are  the  admitted  facts : 


Plaintiif  is  a  corporation  duly  organized,  existing 
and  doing  business  under  and  by  virtue  of  the  laws 
of  the  State  of  Oregon  and  has  complied  with  all 
laws  and  i)aid  all  fees  and  licenses  due  to  any  public 
authority  and  is  entitled  to  do  business  as  a  corpora- 
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tion.  It  is  engaged  iii  the  lumber  business  and  it 
buys  and  sells  lumber  and  wood  products  and  also 
acts  as  a  broker  and  wholesaler  of  lumber  and  lum- 
ber products,  and,  through  its  affiliate.  Prudential 
Lumber  Company,  engaged  in  the  sale  of  lumber  at 
retail. 

II. 

Between  the  first  of  November,  1946,  and  the  first 
of  February,  1947,  the  defendant  shipped  by  direc- 
tion of  the  plaintiff,  twenty-six  carloads  of  hmiber 
to  Prudential  Lumber  Company,  plaintiff's  affiliate 
in  the  City  of  New  York.  For  each  of  said  carloads 
defendant  presented  to  the  plaintiff  a  typewritten 
invoice,  identified  herein  as  Plaintiff's  Exhibits  A 
to  Z,  inclusive.  This  paragraph,  however,  refers 
only  to  the  typewritten  matter  of  said  invoices.  The 
longhand  notations  thereon  were  not  placed  there  by 
the  defendant  or  by  his  direction  and  nothing  in  this 
paragraph  shall  be  considered  to  bind  the  defendant 
concerning  the  materiality  or  correctness  of  said  no- 
tations. Neither  shall  this  paragraph  be  considered 
as  acknowledgment  by  the  defendant  that  said  in- 
voices correctly  set  forth  the  agreement  referred  to 
in  this  action. 

III. 

Plaintiff  paid  defendant  the  amomit  specified  in 
each  of  said  invoices,  subject  to  minor  adjustments 
to  correct  errors  in  calculation,  and  the  siuns  so  paid 
by  the  plaintiff  to  the  defendant  represented  the 
price  demanded  by  the  defendant  of  the  plaintiff  in 
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payment  for  each  of  said  cars  of  lumber,  and  were 
j)aid  by  plaintiff  to  defendant  in  payment  for  each 
of  said  cars  of  lumber. 

IV. 

No  bill,  invoice,  statement  or  demand  for  payment 
of  any  of  the  cars  of  lumber  shii3ped  as  aforesaid 
by  the  defendant  to  the  plaintiff  was  ever  presented 
by  or  on  behalf  of  the  defendant  to  the  plaintiff  ex- 
cept the  invoices  identified  as  A  to  Z,  inclusive. 

Y. 

In  the  month  of  February,  1947,  the  plaintiff  made 
a  claim  against  the  defendant  for  alleged  over- 
charges claimed  by  it  to  have  been  made  by  defend- 
ant in  connection  with  the  delivery  of  said  twenty- 
six  carloads  of  lumber  hereinbefore  referred  to. 
Defendant  denied  that  he  had  made  any  such  over- 
charge. After  negotiations,  defendant  undertook  to 
deliver  certain  'lumber  to  plaintiff  at  forty-four 
dollars  per  thousand  board  feet  loaded  on  cars.  The 
contentions  of  the  parties  regarding  the  tenns  and 
effect  of  this  undertaking  are  set  forth  in  their  re- 
spective contentions  herein. 

VI. 

M.  M.  Kothstein  is  the  President  and  a  stock- 
holder of  Portland-Columbia  Lumber  Company  and 
is  the  Vice-President  and  a  stockholder  of  Pruden- 
tial Lumber  Company  and  acted  for  both  com])anies 
in  all  their  dealings  with  the  defendant. 
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VII. 

At  no  time  did  the  plaintiff  ever  give  to  the  de- 
fendant any  notice  previous  to  the  inspection  thereof 
of  the  time  or  place  when  it  would  cause  said 
twenty-six  carloads  of  lumber  or  any  portion  thereof 
to  be  inspected  after  arrival  at  the  place  or  places 
to  which  such  carloads  were  shipped. 

Plaintiff's  Contentions 


The  defendant,  acting  through  James  Arthur 
Powers,  his  representative,  in  October,  1946,  agreed 
to  sell  and  deliver  to  the  plaintiff  finished  Douglas 
Fir  lumber  at  a  price  equal  to  the  OPA  scheduled 
ceiling  price  for  rough  lumber  of  the  grades  and 
quantities  shipped  by  defendant  to  plaintiff,  plus 
five  per  cent  of  that  sum,  plus  the  sum  actually  paid 
by  the  defendant  for  remanufacture  of  said  lumber, 
plus  five  dollars  per  thousand  board  feet. 

II. 

The  first  few  invoices  submitted  by  defendant  to 
plaintiff  were  not  in  accordance  with  this  agreement. 
Therefore,  plaintiff  insisted  that  the  lumber  be 
price-tallied  after  remanufacture  and  that  the  in- 
voices be  based  upon  such  a  price-tally.  Defendant 
agreed  to  this,  but  stated  the  price-tally  could  not 
be  made  by  an  official  inspector  since  there  was  none 
available. 
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III. 

The  lumber  delivered  to  the  plaintiff  by  the  de- 
fendant did  not  conform  to  the  grades,  quantities 
and  species  listed  in  the  invoices  identified  herein 
as  A  to  Z,  inclusive,  but  instead  contained  lumber 
which,  at  the  prices  agreed  upon  by  the  parties,  as 
aforesaid,  should  have  been  billed  at  $4277.79  less 
than  defendant  demanded  and  plaintiff  paid.  In  ad- 
dition because  of  substitutions  of  hemlock,  plaintiff 
suffered  a  loss  of  $558.60. 

IV. 

The  specific  complaints  presented  by  plaintiff 
against  defendant  and  referred  to  in  paragraph  V 
of  agreed  facts  herein  were  that  the  lumber  con- 
tained in  each  of  the  twenty-six  cars  delivered  by 
the  defendant  to  the  plaintiff  did  not  correspond  in 
quantity,  grade  or  species  with  the  invoice,  and 
plaintiff  told  defendant  that  each  of  said  twenty- 
six  cars  was  intact  and  jilaintiff  proposed  to  de- 
fendant that  if  defendant  had  any  doul)ts  about 
these  complaints,  they  should  agree  to  have  the  lum- 
ber inspected  by  an  official  inspector.  Defendant 
proposed  that  instead  of  going  to  the  ex|:>ense  of  an 
official  inspection,  he  would  undertake  to  deliver  to 
the  plaintiff"  twenty  cars  of  lumber  at  prices  suffi- 
ciently below  the  current  market  to  compensate 
plaintiff  in  part  for  the  alleged  overcharges.  The 
price  fixed  was  forty-four  dollars  per  thousand 
board  feet  loaded  on  cars.  Plaintiff  specified  that 
the  lumber  should  be  either  one  inch  or  two  inches 
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thick  and  that  the  cars  should  be  loaded  uniformly 
to  that  all  lumber  in  each  car  would  be  of  the  same 
thickness  and  that  all  twenty  cars  should  be  de- 
livered in  not  less  than  thirty  days  from  March  4, 
1947.  Defendant,  through  his  representative,  James 
Arthur  Powers,  stated  that  he  might  not  be  able  to 
deliver  all  twenty  cars  within  thirty  days  and  that 
deliveries  would  be  faster  if  plaintiff  would  take 
some  three-inch  and  four-inch  lumber.  On  that  rep- 
resentation, plaintiff  agreed  that  some  three-inch 
and  four-inch  lumber  might  be  sent  along  with  the 
one-inch  and  two-inch  lumber.  Plaintiff  retained 
control  over  the  quantity  of  three-inch  and  four- 
inch  lumber  by  providing  that  the  one-inch  and  two- 
inch  lumber  was  to  be  shipped  to  the  Carlson  Mill 
in  Vancouver,  Washington,  and  that  shipping  in- 
structions for  three-inch  and  four-inch  cars  would 
be  furnished  by  Mr.  Eothstein.  The  negotiations  of 
the  parties  are  reflected  generally  in  Exhibits  A,  B, 
C  and  D,  attached  to  the  Amended  Complaint.  De- 
fendant did  not  deliver  or  tender  to  plaintiff  any 
one-inch  or  two-inch  lumber  after  March  4,  1947, 
but  did  deliver  two  cars  of  four-inch  lumber  and 
did  ask  shipping  instructions  for  additional  cars  of 
four-inch  lumber,  which  the  plaintiff  refused  to 
furnish  on  the  ground  that  it  was  not  in  accordance 
with  the  defendant's  undertaking. 

v. 

Plaintiff  was  not  obliged  to  accept  any  lumber 
under  the  arrangement  described  in  paragraph  V  of 
agreed  facts  herein. 
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VI. 

The  defendant  is  not  entitled  to  affirmative  relief 
against  the  plaintiff  on  his  cross-complaint. 

Defendant's  Contentions 
Defendant's  contentions  are  as  follows: 


The  plaintiff,  acting  through  James  Arthur  Pow- 
ers, its  representative  in  the  month  of  October, 
1946,  approached  the  defendant  and  sought  to  pur- 
chase from  the  defendant  certain  rough,  green  fir 
Imnber.  After  certain  negotiations,  the  parties  en- 
tered into  an  agreement  under  which  the  defendant 
agreed  to  procure  for  the  plaintiff  as  its  represent- 
ative such  rough,  green  lumber  as  the  plaintiff 
would  require  for  a  considerable  period  of  time,  es- 
timated to  amount  to  approximately  five  carloads 
per  week.  The  agreement,  in  substance,  was  as  fol- 
lows: 

It  was  agreed  that  the  defendant  was  to  procure 
rough,  green  unfinished  lumber  of  various  sizes 
from  a  number  of  sawmills  in  the  area  m  which  the 
defendant  resided,  princiijally  in  Pierce  and  Lewis 
Counties  in  the  State  of  Washington.  This  lumber 
was  to  be  purchased  by  defendant  from  various 
small  mills  cutting  this  type  of  lumber  on  the  basis 
of  the  grade  furnished  by  tlie  supply  mills  and  on 
the  basis  of  inspections  made  by  such  mills.  It  was 
further  agreed  that  the  defendant  would  pay  for 
such  green  lumber  the  price  fixed  for  such  sales  by 
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the  then  existing  O.  P.  A.  regulations,  and  in  sub- 
mitting his  final  statement  would  bill  the  plaintiff 
in  the  same  amounts  which  he  paid  to  the  supply 
mills,  but  that  he  would  receive  a  finders  fee  of  five 
per  cent  of  the  selling  price  of  said  lumber  by  such 
supply  mills  as  compensation  for  his  expenses,  time 
and  services  in  locating  said  lumber  and  arranging 
for  its  purchase.  It  was  further  agreed  that  defend- 
ant would  arrange  for  the  remanufacture  of  such 
lumber  into  finished  lumber  at  such  remanufactur- 
ing  plants  as  were  available,  would  advance  the  cost 
of  such  remanufacture,  and  would  also  supervise 
the  shipment  of  the  finished  product  after  remanu- 
facture, as  directed  by  the  plaintiff.  For  this  addi- 
tional service  and  for  financing  the  transaction,  it 
was  agreed  that  defendant  was  to  receive  a  further 
fee  of  five  dollars  per  thousand  feet  so  furnished. 

Defendant  complied  with  his  agreement  in  all  re- 
spects and  caused  to  be  shipped  to  plaintiff  approx- 
imately thirty  carloads  of  lumber,  which  included 
the  twenty-six  carloads  particularly  described  in 
plaintiff's  Exhibits  A  to  Z,  inclusive.  The  first  five 
invoices  submitted  by  defendant  to  plaintiff  set 
forth  the  transaction  in  accordance  with  the  true 
agreement  and  intent  of  the  parties,  i.e.  such  in- 
voices showed  the  mill  grades  of  such  rough,  green 
lumber  furnished  by  the  supply  mills  from  which 
they  were  procured  by  defendant  and  the  sums  of 
money  which  had  been  paid  by  the  defendant  to  the 
supply  mills,  and  in  addition  thereto  the  finders  fee 
and  additional  five  dollars  per  thousand  commission 
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liereinbefore  referred  to.  Thereafter,  the  plaintiff 
requested  the  defendant  to  change  the  form  of  in- 
voices by  showing  to  the  best  of  its  ability  the  grades 
and  amounts  of  lumber  after  remanuf acture,  stating 
to  the  defendant  that  this  would  facilitate  the  sale 
of  such  lumber  on  the  retail  market  in  the  east.  De- 
fendant changed  the  form  of  invoices  which  he  had 
heretofore  used,  to  facilitate  plaintiff's  business. 
In  other  words,  he  attempted  to  give  a  breakdown 
tally  of  what  the  lumber  purchased  was  remanufac- 
tured  into  provided  no  change  of  grade  and  no  foot- 
age loss  in  remanufacture.  This  was  a  theoretical 
calculation,  however,  made  to  facilitate  the  business 
of  the  plaintiff  and  was  not  intended  or  miderstood 
to  in  any  way  change  the  original  agreement  of  the 
parties. 

II. 

The  plaintiff  made  no  complaint  to  the  defendant 
concerrdng  the  quality,  grade  or  species  of  the  lum- 
ber delivered  until  all  of  said  twenty-six  carloads 
had  been  paid  for  and  had  been  received  some  place 
in  the  City  of  New  York.  The  last  of  said  carloads 
arrived  in  New  York  in  the  latter  part  of  Janua ly, 
1947,  the  exact  date  being  unknown  to  defendant. 
About  this  time,  one  M.  M.  Rothstein,  the  president 
of  the  plaintiff,  cancelled  all  further  deliveries  of 
lumber  by  defendant.  At  this  time  defendant  had 
purchased  and  caused  to  be  remilled  and  loaded  on 
cars  for  the  use  of  plaintiff  an  additional  five  car- 
loads of  lumber.  A  conference  was  thereupon  had 
between  defendant  and  Rothstein,  at  which  time 
•})laintiff  asserted  a  claim  against  the  defendant  for 
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three  thousand  dollars  for  alleged  damages  sus- 
tained by  him  in  connection  with  the  delivery  of  the 
twenty-six  carloads  previously  referred  to.  At  the 
same  time,  defendant  asserted  that  he  had  been  dam- 
aged by  reason  of  the  refusal  of  plaintiff  to  accept 
the  additional  five  carloads. 

III. 

After  some  negotiations,  a  compromise  agreement 
was  entered  into,  which  is  generally  set  forth  in 
Exhibits  A,  B,  C  and  D  attached  to  the  amended 
complaint.  In  effect,  the  agreement  was  that  the 
defendant  would  sell  to  the  plaintiff  twenty  car- 
loads of  rough,  green  fir  or  pine  lumber  of  random 
length  and  width,  of  uniform  thickness  of  either  one, 
two,  three  or  four  inches  so  long  as  each  car  con- 
sisted entirely  of  one  thickness  only.  The  agreed 
price  was  to  be  forty-four  dollars  per  thousand 
f.  o.  b.  on  cars,  and  it  was  further  agreed  that  the 
number  one  and  number  two  lumber  should  be 
shipped  to  Carlson  Planing  Mill  at  Vancouver, 
Washington,  and  the  number  three  and  number  four 
to  be  shipped  as  directed  by  the  plaintiff.  It  was 
further  agreed  that  defendant  would  proceed  as 
rapidly  as  reasonably  possible  to  make  said  ship- 
ments but  no  definite  time  was  agreed  upon.  In 
order  to  fulfill  this  order,  the  defendant  made  cut- 
ting arrangements  with  certain  mills  in  the  vicinity 
of  Rochester,  Washington,  and  in  some  instances 
financed  mill  charges.  He  shipped  two  carloads  of 
number  four  lumber  and  had  two  or  more  carloads 
of  number  one  and  number  two  lumber  ready  for 
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shipment  besides  a  carload  of  number  four.  He  com- 
municated with  the  plaintiff  to  secure  shipping  in- 
structions concerning  the  shipment  of  this  carload 
and  was  then  advised  by  a  representative  of  the 
plaintiff  that  plaintiff  would  not  accept  delivery  of 
said  car  or  any  other  carloads  of  lumber. 

IV. 

In  an  effort  to  minimize  his  loss,  defendant  resold 
the  lumber  which  he  had  previously  purchased  to 
complete  said  order  at  a  price  substantially  less 
than  the  one  provided  in  the  compromise  agreement. 
In  order  to  make  this  resale  he  had  to  cause  this 
lumber  to  be  rehandled  and  hauled  to  a  remilling 
plant  to  suit  the  convenience  of  the  buyer,  and  in 
connection  therewith  was  compelled  to  expend  the 
sum  of  $1,701  for  such  rehandling  and  transporta- 
tion. In  addition  to  this  item  defendant  was  also 
compelled  to  sell  such  lumber  for  a  sum  which  was 
$4,171.18  less  than  he  would  have  received  had  plain- 
tiff accepted  delivery  of  the  remaining  18  carloads 
covered  by  the  compromise  agreement.  The  agree- 
ment hereinbefore  referred  to  was  understood  and 
agreed  to  be  in  compromise  and  settlement  of  any 
claims  which  either  of  the  parties  might  have  against 
the  other,  including  plaintiff's  claim  for  damages  by 
reason  of  alleged  overcharges  with  respect  to  the 
twenty-six  cars. 

V. 

Defendant  contends  that  both  of  the  alleged  causes 
of  action  set  forth  in  ])laintiff 's  complaint  sliould  be 
dismissed  and  that  he  should  have  and  recover  judg- 
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ment  against  the  plaintiff  upon  his  cross-complaint 
in  the  siini  of  $1,701.00,  extra  transportation  costs, 
and  the  sum  of  $4,171.18  lost  profits,  or  a  total  of 
$5,872.18. 

Issues  of  Fact 

The  following  are  the  issues  of  fact  to  be  deter- 
mined by  the  jury: 

1.  Did  the  lumber  sold  by  defendant  to  plaintiff 
and  covered  by  invoices  identified  as  A  to  Z  inclu- 
sive herein  conform  to  the  invoice  description  in  re- 
spect to  quantity,  grade  and  species  ? 

2.  Did  the  invoices  identified  as  A  to  Z  inclusive 
herein  conform  to  the  agreement  of  the  parties  re- 
garding price  ? 

3.  Did  the  agreement  of  the  parties  regarding 
price  refer  to  the  O.  P.  A.  ceiling  for  lumber  as 
graded  before  remilling  or  after  remilling "? 

4.  What  was  the  difference,  if  any,  between  the 
invoice  price  and  the  agreed  contract  price  for  the 
lumber  sold  by  the  defendant  to  plaintiff  under  in- 
voices identified  as  A  to  Z  inclusive  herein  ? 

5.  Was  there  any  agreement  between  the  parties 
that  no  claim  for  damages  based  upon  inspections 
made  in  New  York  could  be  made  without  previous 
notice  to  the  defendant  of  the  time  and  place  of 
such  inspections^ 

6.  Did  the  defendant's  conduct  in  March,  1947, 
conform  to  his  undertaking,  if  any,  with  respect  to 
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the  twenty  (20)  additional  cars  of  lumber.  If  it  did 
not,  did  the  plaintiff  suff'er  any  damage  thereby,  and 
if  so,  how  much  ? 

7.  Did  the  ])laintiff 's  conduct  in  March,  1947,  con- 
form to  his  undertaking,  if  any,  with  respect  to  the 
twenty  (20)  additional  cars  of  lumber.  If  not,  did 
the  defendant  suffer  any  damage  thereby,  and  if  so, 
how  much? 

Issues  of  Law 

1.  If  there  was  an  agreement  such  as  is  men- 
tioned in  Issue  of  Fact  No.  5  herein, 

a.  Was  it  abrogated  by  the  negotiations  of  the 
parties  in  February  and  March  of  1947  ? 

b.  Is  defendant  estopped  from  relying  on  the 
agreement  as  a  defense  against  plaintiff's  claim? 

2.  If  there  was  an  agreement  such  as  is  men- 
tioned in  Issue  of  Fact  No.  5  and  ]3laintiff  had  no 
inspection  other  than  the  original  tallying  of  the 
lum])cr  when  it  was  received  in  New  York,  which 
was  done  without  prior  notice  to  the  defendant,  does 
the  agreement  prevent  plaintiff  from  recovering  on 
his  first  cause  of  action? 

3.  Did  the  negotiations  of  the  parties  in  Feb- 
ruary and  March  of  1947  result  in  an  executory  ac- 
cord or  a  novation  ? 

4.  Does  ])hiLntiff's  refusal  to  give  defendant 
shipping  instnictions  in  Marcli,  1947,  after  delivery 
to  him  of  the  two  cars  of  4"  luml)er  by  the  defend- 
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ant,  prevent  plaintiff  from  recovering  on  his  first 
cause  of  action  herein : 

a.  If  the  plaintiff's  refusal  to  give  such  instruc- 
tions was  justified, 

b.  If  plaintiff's  refusal  to  give  such  instructions 
was  not  justified. 

5.  Does  plaintiff's  failure  to  give  such  instruc- 
tions give  rise  to  a  cause  of  action  in  favor  of  de- 
fendant against  plaintiff. 

Interrogatories  and  Demands  of  the  Parties 

The  deposition  of  defendant  was  taken  by  the 
plaintiff  pursuant  to  notice  on  February  17,  1949. 
Thereafter,  the  attorney  for  plaintiff  served  on  at- 
torney for  defendant  a  demand  dated  May  7,  1949, 
for  the  production  of  certain  documents,  a  copy  of 
which  demand  is  attached  hereto.  Under  date  of 
September  9,  1949,  plaintiff's  attorney  served  upon 
defendant's  attorney  certain  interrogatories,  re- 
quests for  admissions  and  demand  for  the  produc- 
tion of  documents,  a  copy  of  which  is  attached  here- 
to, together  with  the  defendant's  answers. 

On  September  26,  1949,  the  defendant  took  plain- 
tiff's deposition  and  thereafter  under  date  of  Sep- 
tember 28,  1949,  defendant's  attorney  served  upon 
plaintiff's  attorney  certain  interrogatories,  a  copy 
of  which  is  attached  hereto. 

It  is  stipulated  and  agreed  that  each  of  the  parties 
has  answered  the  interrogatories  and  requests  for 
admissions  of  the  adverse  party,  and  that  all  the 
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documents  produced  by  either  party  in  response  to 
said  demands  for  the  production  of  documents  are 
included  in  the  documents  identified  as  exhibits  in 
the  following  section  hereof,  and  that  no  document 
was  produced  by  either  party  and  no  document  will 
be  produced  at  the  trial  by  either  party  which  is 
not  included  in  the  exhibits  identified  in  the  follow- 
ing section  hereof.  It  is  further  agreed  that  neither 
party  will  seek  to  preclude  the  other  by  reason  of 
any  failure  to  produce  documents  or  to  rej)ly  to  in- 
terrogatories or  demands  more  fully  or  more  for- 
mally than  was  done. 

Exhibits 

The  following  exhibits  were  produced  and  marked 
and  may  be  received  in  evidence  if  otherwise  admis- 
sible, without  further  authentication,  except  as  here- 
inafter set  forth,  it  being  admitted  that  each  is  what 
it  purports  to  be : 

Plaintiff's  Exhibits 

1.  Exhibits  A  to  Z  inclusive  consisting  of  26  in- 
voices hereinbefore  referred  to. 

2.  The  letters  marked  A,  B,  C  and  D,  attached 
to  the  amended  complaint  herein. 

3.  Exhibits  1,  2  and  3,  identified  in  the  deposi- 
tion of  JniiK's  Arthur  Pcnvers,  taken  September  26, 
1949. 

4.  Exhibits  marked  A  to  Z,  inclusive,  identified 
in  Ihe  deposition  of  Theodore   Kimmlingen,  taken 


vs.  J.  W.  Feah,  etc.  17 

October  6,  1949.  Defendant  contends  that  these  ex- 
hibits were  not  properly  identified  and  therefore 
does  not  admit  their  authentication. 

5.  A  summary  tabulation  showmg  the  informa- 
tion contained  in  item  1  hereof  and  item  4  hereof. 

6.  Crow's  Digest  showing  O.  P.  A.  ceiling  prices 
in  effect  at  the  times  material  to  this  litigation. 

7.  Letter  from  Prudential  Lumber  Corporation, 
to  Mr.  Milton  Eothstein,  Portland  Columbia  Lum- 
ber Company,  dated  January  23,  1947. 

8.  Letter  from  Prudential  Lumber  Corporation 
to  Mr.  Milton  Eothstein,  Portland  Columbia  Lumber 
Company,  dated  February  20,  1947. 

Defendant's  Exhibits 

1.  Bills  from  the  remilling  plants  accompanied 
by  sight  drafts  covering  the  remilling  of  the  lumber 
invoiced  by  the  defendant  to  the  plaintiff  under  Ex- 
hibits A  to  Z  of  item  1  of  Plaintiff 's  Exhibits  supra. 

2.  Bill  of  lading  covering  car  No.  701608  Milw. 
together  with  notice  from  the  Bank  of  California 
to  defendant  of  receipt  of  sight  draft  on  Portland 
Columbia  Limiber  Company  for  collection. 

Draft  drawn  by  J.  W.  Peak  on  Portland  Colum- 
bia Lumber  Company  in  the  amount  of  $1440.36 
wi^th  bill  of  lading  attached. 

Copy  of  remilling  bill  with  pencil  figures  on  the 
bottom. 

3.  Bill  of  lading  for  Car  Xo.  145209  ATSF,  sight 
draft  dra\^^l  by  defendant  on  plaintiff. 
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Notice  of  collection  of  said  draft  from  the  Bank 
of  California  to  defendant. 

Copy  of  defendant's  invoice  to  plaintiff. 

Bill  from  Hammersmith  Lumber  Company  to  de- 
fendant for  remilling  the  lumber  loaded  in  this  car. 

Two  sheets  of  pencil  figures  alleged  to  show  the 
tally  of  limiber  as  loaded  on  this  car. 

Weigh  bill  showing  shipment  by  Hammersmith 
Lumber  Comi3any  to  defendant. 

Bill  of  lading  showing  shipment  by  Hammersmith 
Lumber  Company  to  the  defendant. 

4.  Livoice  12147,  defendant  to  plaintiff,  covering 
car  No.  192906  UP. 

Sight  draft  drawn  by  defendant  on  plaintiff. 

Sheets  alleged  to  show  tally  of  lumber  loaded  on 
this  car. 

Bill  of  Ducoda  Planing  Mill  to  defendant  for  re- 
milling  the  lumber  loaded  on  this  car. 

5.  Bill  of  lading  for  Car  No.  471354  Pa.  showing 
defendant  as  shipper  and  consignee,  with  instruc- 
tions to  notify  Carlson  Planing  ^lill. 

Defendant's  invoice  to  plaintiff. 

Sight  draft  drawn  by  defendant  on  plaintiff. 

Notice  by  Bank  of  California  to  defendant  of  re- 
ceipt of  sight  draft  for  collection. 

Notice  from  Bank  of  California  to  defendant  of 
collection. 

6.  Undated  document  entitled  ' '  History ' '  bearing 
the  signature  purporting  to  be  that  of  James  Arthur 
Powers. 

7.  Car])on  copy  of  document  purporting  to  be  a 
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letter  dated  February  28,  1947,  addressed  to  J.  W. 
Feak  Mercantile  Company,  Roy,  Washington,  un- 
signed, but  ending  with  the  following  typewritten 
words:  "M.  Milton  Rothstein,  For,  Prudential  Lum- 
ber Corporation." 

8.  Letter  dated  May  15,  1947,  from  Justin  N. 
Reinhardt  to  the  defendant. 

9.  Copy  of  letter  dated  June  3,  1947,  from  the 
defendant  to  Justin  N.  Reinhardt  in  reply  to  item  8. 

10.  Crow's  Price  Reporter  covering  the  weeks  of 
March  6,  March  20,  April  3,  May  1,  May  15,  May 
29,  June  12  and  Jime  29,  1947. 

The  foregoing  pretrial  order  has  been  approved  by 
the  parties  hereto,  as  evidenced  by  the  signatures  of 
their  counsel  hereon,  and  this  order  is  hereby  en- 
tered, as  a  result  of  which  the  pleadings  pass  out  of 
the  case,  and  this  pretrial  order  shall  not  be  amended 
except  by  agreement  of  the  parties  to  prevent  mani- 
fest injustice. 

Dated  at  Tacoma,  Washington,  this  17th  day  of 
October,  1949. 

/s/  JUSTIN  N.  REINHARDT, 

One  of  the 

Attorneys  for  Plaintiff. 

/s/  L.  L.  THOMPSON, 

One  of  the 

Attorneys  for  Defendant. 

/s/  CHARLES  H.  LEROY, 

United  States  District  Judge. 
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[Title  of  District  Court  and  Cause.  ] 

WRITTEN  INTERROGATORIES  PROPOUND- 
ED BY  DEFENDANT  TO  PLAINTIFF 
UNDER  RULE  33. 

Comes  now  the  defendant  herein,  pursuant  to  the 
provisions  of  Rule  33  of  the  District  Court  rules  of 
the  District  Courts  of  the  United  States,  and  sub- 
mits the  following  written  interrogatories  to  be  an- 
swered by  the  plaintiff  within  fifteen  (15)  days  after 
the  delivery  of  these  interrogatories  to  it  in  the  form 
prescribed  by  such  rule : 

Interrogatory  No.  1 

Set  forth  the  particular  place  in  the  City  of  New 
York  w^here  the  carloads  of  lumber  referred  to  in 
plaintiff's  complaint  were  unloaded,  the  names  of 
the  persons,  firms  or  corporations  who  unloaded  the 
lumber  from  said  cars  and  the  exact  dates  when  each 
car  was  unloaded. 

Interrogatory  No.  2 

Set  forth  the  time,  place  and  by  whom  inspec- 
tions, if  any,  of  said  lumber  were  made  in  behalf  of 
the  plaintiff,  said  answer  to  give  the  s])ecitic  dates 
when  each  carload  was  so  inspected  and  where  in- 
spected. If  written  inspection  reports  were  made  to 
the  plaintiff,  then  attach  to  your  answer  to  this  in- 
terrogatory copies  of  any  and  all  inspection  reports 
so  made. 
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Interrogatory  No.  3 

Set  forth  the  sums  received  by  you  for  the  sale  of 
himber  on  each  and  every  carload  of  lumber  referred 
to  in  the  plaintiff's  complaint  and  the  name  of  the 
person,  firm  and  corporation  to  whom  said  lumber 
was  sold  and  delivered. 

Interrogatory  No.  4 

Set  forth  the  time  and  place  and  by  whom  made 
of  the  first  alleged  complaint  made  by  the  plamtiff 
or  by  any  person  in  its  behalf  to  the  defendant  con- 
cerning the  alleged  overcharges  claimed  to  have  been 
made  by  the  defendant  and  described  m  the  plain- 
tiff's complaint. 

Interrogatory  No.  5 

Set  forth  a  detailed  computation  of  the  alleged 
damage  of  $7,560.00  claimed  to  have  been  sustained 
by  the  plaintiff  under  the  alleged  facts  set  forth  in 
the  second  paragraph  of  the  second  alleged  cause  of 
action  in  the  complaint. 

Interrogatory  No.  6 

Set  forth  the  time,  place  and  by  whom  the  plain- 
tiff was  advised  that  it  was  defendant's  intention  to 
deliver  only  four  inch  lumber  to  plaintiff  as  alleged 
in  paragraph  2  of  the  second  alleged  cause  of  action 
in  plaintiff's  complaint. 

Dated  this  28th  day  of  September,  1949. 
L.  L.  THOMPSON, 
HENDERSON,  CARNAHAN  & 
THOMPSON, 
Attorneys  for  Defendant. 
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ANSWER  TO  REQUEST  FOR 
ADMISSIONS  UNDER  RULE  36 

Comes  now  the  defendant  herein  and  in  response 
to  the  request  of  the  plaintiff  for  certain  admissions 
concerning  the  genuineness  of  certain  documents, 
admits,  denies  and  alleges  as  follows: 

I. 

With  respect  to  Request  No.  1,  defendant  admits 
that  the  typewritten  portions  of  certain  documents 
marked  "A"  to  ''Z"  inclusive  and  delivered  to  de- 
fendant with  said  request  are  genuine  and  were 
mailed  by  defendant  to  the  plaintiff.  Defendant 
however  states  that  he  has  no  know'ledge  or  informa- 
tion concerning  the  longhand  notations  made  on 
said  documents  and  states  that  they  were  not  made 
by  him  or  any  person  mider  his  direction. 

II. 

With  respect  to  Request  No.  2,  this  defendant  ad- 
mits that  each  of  said  documents  therein  referred 
to  covers  one  carload  of  lumber  shipped  by  him  to 
the  plaintiff. 

III. 

With  respect  to  Request  No.  3,  defendant  admits 
that  the  carloads  of  lumber  covered  b}^  said  docu- 
ments were  shipped  in  certain  railroad  cars  having 
the  names  and  numbers  set  forth  in  said  request. 


vs.  J.  W.  Feak,  etc.  23 

IV. 

With  respect  to  Request  No.  4,  defendant  denies 
that  each  of  said  carloads  of  lumber  contained  lum- 
ber of  the  grades  and  amounts  set  forth  in  said 
request. 

V. 

With  respect  to  Request  No.  5,  defendant  admits 
the  truth  thereof. 

VI. 

With  respect  to  Request  No.  7,  defendant  admits 
that,  except  for  minor  adjustments,  the  plaintiff 
paid  to  him  the  sum  specified  in  documents  Nos.  A 
to  Z  inclusive. 

VII. 

With  respect  to  Request  No.  8,  this  defendant 
states  that  the  method  of  computation  therein  set 
forth  in  invoices  Nos.  A  to  Z,  inclusive  was  made  at 
the  request  of  plaintiff  and  to  facilitate  his  business 
but  does  not  admit  that  said  computations  correctly 
set  forth  the  actual  contract  between  the  parties. 

J.  W.  FEAK, 

Defendant. 

L.  L.  THOMPSON, 
HENDERSON,  CARNAHAN  & 
THOMPSON, 

Attorneys  for  Defendant. 
Duly  verified. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  WRITTEN  INTERROGATORIES 

Comes  now  the  defendant  and  in  answer  to  the 
written  interrogatories  filed  herein,  states: 

I. 

Answering  Interrogatory  No.  11  this  defendant 
has  marked  Exhibit  A  and  attached  hereto  a  state- 
ment of  the  items  included  in  the  cross  complaint  on 
file  herein. 

II. 

Answering  Interrogatory  No.  12,  this  defendant 
states  that  the  names  of  the  mills  therein  referred 
to  were  as  follows : 

Hagerman  Mill 

Charles  James  Mill,  both  of  Little  Rock,  Wash- 
ington 
Harrington  Mill  Co.  of  Olympia,  Washington 
George  Cordell  of  Rochester,  Washington 
George  Niemi  Mill  of  Rochester,  Washington 
Ralph  Brink  of  Rochester,  Washington 

J.  W.  FEAK, 

Defendant. 

L.  L.  THOMPSON, 
HENDERSON,  CARNAHAN  & 
THOMPSON, 
Attorneys  for  Defendant. 

Duly  verified. 
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EXHIBIT  "A" 

Eeceived  Loss  Incurred 

1947        Footage  Payment                                              by  Diversion 

June    9 232,078  $  7,677^59 

June  20 13,849  553.96  Less  2% 

June  20 5,935  237.40  Less  2% 

June  30 3,136  125.44  Less  2% 

June  30 24,361  964.10  Less  2% 

July     9 4,256  170.24  Less  2% 

July     9 384  14.81  Less  2% 

July    9 10,752  416.92  Less  2% 

July  21 17,771  710.84  Less  2% 

Aug.  27 4,629  21.76  Less  2%  $11,476.20 

Aug.    5 13,920  542.88  Less  2%       7,677.59 

Aug.    5 1,184  40.26  Less  2%  $  3,798.61  Less  2%=$  75.97 

July  31 10,341  413.64)  Less  2% 

Aug.    5 15,104  583.14)  Less  2% 

Aug.    5 3,210  73.17)  Less  2%     1,069.95  Less  2%=     21.40 

Totals  ....360,910  $12,546.15 


360,910'@  $44.00  per  M.  would  have  brought  $15,880.04 

Actually  brought 12,546.15  $3,333.89 

Loss  in  cost  of  hauling  425,251'  @  $4.00  per  M 1,701.00 

Bucoda  Lumber : — 

64,341  @  $44.00  per  M $2,831.00 

Actually  brought  $32.50  per  M 2,091.08  739.92 

Loss  incurred $5,872.18 
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[Title  of  District  Coui-t  and  Cause.] 

EEQUEST  FOR  ADMISSIONS  UNDER  RULE 
36  AND  INTERROGATORIES  UNDER 
RULE  33  OF  THE  FEDERAL  RULES  OF 
CIVIL  PROCEDURE 

The  plaintiff  herein,  Portland-Columbia  Lumber 
Company,  a  corporation,  requests  the  defendant,  J. 
W.  Feak,  within  15  days  after  service  of  this  re- 
quest, to  make  the  following  admissions  numbered  1 
to  5  inclusive  and  7  and  8,  of  the  numbered  para- 
graphs fomid  below  pursuant  to  Rule  36  of  the  Fed- 
eral Rules  of  Civil  Procedure  for  the  purpose  of 
this  action  only  and  subject  to  all  pertinent  objec- 
tions as  to  admissibility  which  may  be  interposed  at 
the  trial  and  to  answer  the  following  interrogatories 
numbered  6  and  9  to  13  inclusive  of  the  numbered 
l^aragraphs  found  below  pursuant  to  Rule  33  of  the 
Federal  Rules  of  Civil  Procedure. 

(1)  That  each  of  the  following  documents  ex- 
hibited with  this  request  is  genuine: 

Invoice  No.                   Dated  Quantity  Invoice  Price 

A Nov.     6,46  25,382'  $1,467.92 

B Nov.     6,46  26,939'  1,561.53 

C Nov.  14,46  31,204'  1,782.69 

D Nov.  14,46  30,269'  1,738.53 

E Nov.  15,46  25,442'  1,440.36 

F Dec.     3,46  40,406'  2,474.26 

O Dec.     3,46  30,310'  1,778.97 

H Dee.     4,46  28,867'  1,679.11 

I Jan.     6,  46  24,713'  1,471.32 

J Jan.     6,46  24,525'  1,415.68 
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K Jan.  8,46  24,606'  1,457.95 

L Jan.  10,46  33,128'  1,900.79 

M Jan.  10,46  27,488'  1,602.62 

N Jan.  10,46  23,303'  1,399.01 

0 Jan.  10,46  24,933'  1,657.03 

P Jan.  13,46  23,911'  1,415.55 

Q Jan.  15,46  30,407'  1,803.40 

R Jan.  20,47  32,408'  1,920.97 

S Jan.  20,47  25,780'  1,599.57 

T Jan.  21,47  31,467'  1,821.24 

U Jan.  21,47  32,593'  2,040.57 

V Jan.  22,47  23,084'  1,372.05 

W Jan.  22,47  31,337'  1,890.55 

X Jan.  23,47  26,739'  1,650.96 

Y Jan.  23,47  23,780'  1,470.44 

Z Jan.  24,47  20,529'  1,226.33 

(2)  That  each  of  the  twenty-six  invoices  num- 
bered "A"  to  "Z"  above  covers  one  carload  of  lum- 
ber shipped  by  the  defendant  to  the  plaintiff. 

(3)  That  the  carloads  of  lumber  covered  by  each 
of  said  invoices  respectively  are  as  follows : 


Invoice  No.    Car  No. 

A 146780 

B 102133 

C 129283 

D 38195 

E 701608 

F 176340 

G 265228 

H 21233 

1 140208 

J 146401 

K 18999 

L 124110 

M 15032 

N 61552 

0 6573 

P 117295 


Railroad 
New  York  Central 
New  York  Central 
Atchison,  Topeka  &  Santa  Fe 
SSW 

Chicago,  Milwaukee  &  St.  Paul 
Soo 

Pennsylvania 

Central  Railway  of  New  Jersey 
Chicago,  Rock  Island  &  Pacific 
New  York  Central 
Chicago,  Milwaukee  &  St.  Paul 
New  York  Central 
L&A 

Chicago-Northwestern 
International  Great  Northern 
Atchison,  Topeka  &  Santa  Fe 
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Invoice  No.    Car  No. 

Q 31960 

R 32365 

S 145209 

T 26534 

U 192906 

V 49828 

W 48978 

X 84124 

Y 15395 

Z 174627 


Railroad 

Chicago,  Burlington  &  Quincy 

Chicago,  Burlington  &  Quincy 

Atchison,  Topeka  &  Santa  Fe 

Northern  Pacific 

Union  Pacific 

Chicago-Northwestern 

Great  Northern 

Pennsylvania 

NKP 

B&O 


(4)  Each  of  said  carloads  of  lumber  represented 
by  designated  invoice  number,  contained  lumber  of 
the  following  grades  and  amounts : 


Grades  and  Amounts 


Select 

Select 

Inv. 

Struc- 

Mer- 

Hem- 

No. 

tural 

chantable 

No.  1 

No.  2 

No.  3 

No.  4 

lock 

A. 

167 

1367 

7495 

5158 

6264 

1115 

3584 

B. 

1403 

2779 

8646 

3622 

5349 

1264 

3538 

C. 

.... 

620 

9877 

6311 

6773 

1897 

4148 

D. 

.... 

1182 

8820 

7105 

7045 

1574 

4700 

E. 

1569 

2051 

6988 

4937 

3975 

2126 

3675 

F. 

1649 

2413 

13515 

4746 

8889 

1405 

7522 

G. 

698 

1183 

9134 

5371 

8163 

576 

5223 

H. 

376 

671 

8329 

7120 

5588 

698 

4087 

I. 

1010 

6803 

4732 

7025 

961 

4120 

J. 

24 

1410 

7490 

5399 

7077 

875 

2048 

K. 

514 

1029 

8335 

4216 

5369 

1225 

3829 

L. 

976 

1246 

11151 

5962 

8826 

2391 

3137 

M. 

55 

302 

6879 

7677 

6246 

1155 

5204 

N. 

47 

1218 

6233 

5302 

6663 

1337 

3084 

0. 

85 

1118 

6790 

5941 

5942 

1070 

3754 

P. 

278 

963 

8768 

3725 

6639 

887 

4083 

Q. 

61 

2109 

8653 

7001 

7674 

825 

4253 

R. 

677 

9221 

9634 

7970 

1759 

2512 

S. 

437 

625 

6127 

5564 

4605 

917 

2566 
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T. 

62 

910 

9199 

9827 

6185 

1318 

3896 

U. 



536 

4751 

6494 

9812 

2880 

8526 

V. 

555 

856 

5974 

4909 

6020 

1528 

3215 

W. 



1088 

9273 

7564 

6181 

1944 

2758 

X. 

534 

588 

10722 

7406 

5267 

481 

1741 

Y. 



520 

5538 

5261 

7247 

2393 

4461 

Z. 

183 

1446 

5827 

4319 

5684 

484 

2303 

(5)  No  bill,  invoice,  statement  or  demand  for 
pa.yment  of  any  of  the  cars  of  lumber  shipped  from 
"A"  to  "Z"  as  aforesaid  by  the  defendant  to  the 
plaintiff  was  ever  presented  by  or  on  behalf  of  the 
defendant  to  the  plaintiff  except  the  invoices  identi- 
fied as  "A"  to  "Z"  inclusive. 

(6)  If  your  answer  to  the  preceding  question  is 
*'no,"  you  are  required  to  produce  and  identify  each 
invoice,  bill,  statement  or  demand,  other  than  the  in- 
voices designated  "A"  to  "Z"  inclusive  above  men- 
tioned, sent  by  you  or  on  your  behalf  to  the  plaintiff 
in  connection  with  any  or  all  of  the  26  cars  of  lum- 
ber shipped  by  you  and  specifically  identified  in 
item  No.  3  above. 

(7)  That  except  for  minor  adjustments,  the 
plaintiff  paid  to  the  defendant  each  of  the  sums  spe- 
cified in  invoices  identified  as  "A"  to  "Z,"  supra, 
and  that  the  sums  so  paid  by  the  plaintiff  to  the  de- 
fendant represented  the  price  demanded  by  the  de- 
fendant of  the  plaintiff  in  payment  for  each  of  said 
cars  of  lumber  and  were  paid  by  plaintiff  to  de- 
fendant in  payment  for  each  of  said  cars  of  lumber. 

(8)  That  the  amount  demanded  of  the  plaintiff 
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by  the  defendant  in  pajTnent  for  each  of  said  car- 
loads of  himber  shipped  by  the  defendant  to  the 
plaintiff  and  paid  by  the  plaintiff  to  the  defendant 
was  computed  in  the  manner  specified  in  said  in- 
voices identified  as  "A"  to  *'Z"  supra. 

(9)  If  your  answer  to  the  preceding  question  is 
"no"  state  the  method  used  in  arriving  at  the  price 
to  be  paid  by  the  plaintiff  to  the  defendant  for  each 
of  said  carloads  of  lumber  shipped  by  the  defendant 
to  the  plaintiff,  as  aforesaid,  and  produce  your 
original  books  and  records,  together  with  all  sup- 
porting documents  showing  your  computation  of  the 
price  of  each  of  said  carloads  of  lumber. 

(10)  You  are  required  to  produce  all  correspond- 
ence, records,  or  other  writings  or  papers  in  your 
possession  or  under  your  control  relating  to: 

(a)  your  original  agreement  with  the  ])laintiff, 

(b)  plaintiff's  claim  of  over-charge  presented  in 
or  about  February,  1947,  and  the  disposition  of  said 
claim. 

(11)  State  in  detail  the  items  included  in  the 
figure  $1,701  set  forth  in  paragraph  II  on  page  7 
of  your  Answer  and  Counter-Claim  and  the  figure 
of  $4,171.18  set  forth  in  paragraph  III  on  page  7 
of  your  Answer  and  Counter-Claim,  and  produce 
your  original  books  and  records,  together  with  sup- 
porting invoices  or  vouchers  or  other  documents  for 
each  of  said  items. 
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(12)  State  in  detail  the  names  of  the  mills  re- 
ferred to,  the  arrangements  alleged  to  have  been 
made,  and  produce  your  original  books,  records, 
writings  and  papers  relating  to  said  arrangements 
referred  to  in  paragrai3h  III  on  page  5  of  your  An- 
swer and  Counter-Claim. 

(13)  In  your  deposition  of  February  17,  1949,  in 
response  to  the  following  question  "Now,  will  you 
describe  the  manner  in  which  you  arrived  at  the  in- 
voice prices'?"  you  answered  as  follows:  "I  took  the 
grades  as  I  found  them  from  the  mill  and  I  took 
the  OPA  schedule,  or  at  least  my  clerk  did,  and  he 
computed  the  price  of  lumber  according  to  the  prices 
established  to  rough  grades  as  purchased.  I  didn't 
receive  from  the  mill  their  prices,  but  I  did  receive 
their  grades  and  their  quantities,  and  their  plant  list, 
and  I  took  their  plant  list,  and  I  set  the  price  in 
accordance  with  OPA  schedule." 

You  are  required  to  produce  each  and  all  of  the 
*' plant  lists"  therein  referred  to. 

If  some  of  the  matters  which  you  are  asked  to  ad- 
mit are  correct  in  part  and  incorrect  in  part  you 
will  please  frame  your  answers  and  state  what  parts 
are  correct  and  what  parts  are  incorrect. 

Dated  at  Tacoma,  Washington,  this day  of 

September,  1949. 

JUSTIN  N.  REINHARDT, 

FRED  C.  DORSET, 

Attorneys  for  Plaintiff. 
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O'BRIEN,  DORSE Y  &  RUFF 
Attorneys  and  Counselors  at  Law 

Puget  Sound  Bank  Building 
Tacoma  2,  Washington 

May  7,  1949 
Henderson,  Carnahan  &  Thompson 
Attorneys  at  Law 
1410  Puget  Sound  Bank  Bldg., 
Tacoma,  Washington. 

Attn.  Mr.  Thompson. 

Re :  Portland-Columbia  Lumber  Co.  vs.  Feak. 

Gentlemen : 

I  received  a  letter  from  my  co-comisel  at  Portland, 
Justin  N.  Reinhardt,  in  comiection  with  the  above 
case  and  we  are  of  the  opinion  that  we  desire  to  sub- 
mit to  you  in  a  preliminary  way,  the  question  as  to 
whether  or  not  you  are  willing  to  stipulate  at  this 
time: 

(1)  That  tlie  invoices  which  I  have  in  my  pos- 
session and  wliich  you  may  see,  being  26  in  number 
were  sent  by  the  defendant  to  the  plaintiff  at  the 
time  that  the  26  carloads  of  lumber  were  shipped 
to  the  plaintiff. 

(2)  That  each  of  tlie  26  invoices  cover  one  car  of 
lumber  s]ii])ped  by  the  defendant  to  the  plaintiff. 

(3)  That   no   otlior   invoices   wore   sont   to   the 
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plaintiff  except  the  invoices  being  26  in  number,  or 
if  it  is  the  contention  of  the  defendant  that  he  sent 
other  invoices,  for  him  to  produce  the  same  and  have 
them  also  marked  as  exhibits. 

(4)  On  page  61  of  the  deposition,  lines  3  and  4, 
your  Mr.  Thompson  stated  "That  was  done  at  the 
request  of  Eothstein  and  it  was  not  a  real  billing 
*  *  */'  Will  you  have  the  defendant  produce  the 
real  billing  so  that  it  may  be  marked  as  an  exhibit. 

(5)  Can  the  defendant  get  up  a  detailed  state- 
ment of  the  "computation"  referred  to  by  your  Mr. 
Thompson  on  line  23  of  page  60  and  have  the  de- 
fendant produce  the  supporting  documents  for  the 
purpose  of  having  the  same  marked  as  exhibits  in- 
cluding the  documents  referred  to  by  Mr.  Feak  on 
lines  18  to  21  of  page  14  of  the  deposition. 

It  is  my  thought  that  if  we  can  stipulate  with 
reference  to  the  above  matters  it  will  go  a  long  way 
toward  working  out  a  proposed  pretrial  order  in  the 
event  the  court  feels  that  a  pre-trial  is  necesary. 
Yours  very  truly, 

O'BRIEN,  DORSET  &  RUFE, 
By  /s/  FRED  C.  DORSEY. 
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O'BRIEN,  DORSET  &  RUFF 
Attorneys  and  Counselors  at  Law 

Piiget  Sound  Bank  Building 
Tacoma  2,  Washington 

May  7,  1949 
Henderson,  Carnahan  &  Thompson 
Attorneys  at  Law, 
1410  Puget  Sound  Bank  Bldg., 
Tacoma,  Washington. 

Attn:  Mr.  Thompson. 

Re :  Portland-Columbia  Lumber  Co.  vs.  Feak. 

Gentlemen : 

By  reason  of  pressing  matters  that  seem  to  have 
delayed  me  I  am  very  late  in  requesting  certain  in- 
formation which  it  was  agreed  upon  at  the  time  of 
the  taking  of  Mr.  Peak's  deposition,  would  be  pro- 
vided. 

Mr.  Reinhardt  must  be  becoming  very  critical  of 
me  by  reason  of  the  delay  as  it  is  now  some  time 
since  he  suggested  that  I  write  you. 

This  letter  is  being  addressed  to  you  so  that  in 
keeping  with  the  understanding  had  at  the  time  of 
the  taking  of  the  deposition  and  the  matters  con- 
cerning which  we  desire  information  are  as  follows : 

(1)  Will  you  please  provide  us  with  copies  of  all 
writings  or  correspondence  now  in  Mr.  Peak's  pos- 
session, with  reference  to  his  original  deal  with  Mr. 
Rothstein.  These  matters  are  referred  to  in  lines 
21  to  25,  page  18,  and  line  1  on  page  19,  of  Mr. 
Peak's  deposition. 
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(2)  Copies  of  all  correspondence  or  other  writ- 
ings regarding-  the  claim  of  overcharge  that  may 
have  passed  between  Mr.  Feak  and  Mr.  Rothstein 
about  February  of  1947  as  referred  to  in  lines  13  to 
25  on  page  21  of  the  Feak  deposition. 

(3)  The  names  of  the  mills  referred  to  in  para- 
graph 3  of  page  5  of  the  answer,  and  the  date  that, 
and  the  persons  with  whom  any  "arrangement"  was 
made;  some  mills  were  referred  to  by  Mr.  Feak  in 
lines  10  to  12  of  page  25  of  his  deposition,  and  he 
also  stated  that  he  would  produce  the  names  of 
others  if  his  record  showed  them,  this  being  on  lines 
20  to  22  of  page  25  of  the  deposition. 

(4)  Will  you  please  advise  us  of  the  manner  in 
which  Mr.  Feak  arrived  at  the  figure  of  $1701  as 
set  forth  in  paragraph  2,  page  7,  of  his  answer  and 
also  how  he  arrives  at  the  figure  of  $4171.18  in  para- 
graph 3  on  page  7,  together  with  copies  of  all  rec- 
ords supporting  the  computation.  This  is  referred 
to  on  pages  54  and  55  and  also  56  of  his  deposition. 

It  may  be  that  the  plaintiff  will  avail  itself  of 
other  offers  to  provide  information  or  supporting 
data,  but  this  is  the  only  request  we  have  to  make 
at  this  time. 

Yours  very  truly, 

O'BRIEN,  DORSET  &  RUFF, 

By  /s/  FRED  C.  DORSET. 
FCD:k 

[Endorsed]  :    Filed  October  17,  1949. 
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District  Court  of  the  United  States,  Western 
District  of  Washington,  Southern  Division 

No.  1165 

PORTLAND  COLUMBIA  LUMBER  CO., 

Plaintiff, 

vs. 

'J.  W.  PEAK  DBA  J.  W.  PEAK  MERCANTILE 
CO., 

Defendant. 

VERDICT 

We,  the  jury  empanelled  in  the  above-entitled 
cause,  find  for  the  Defendant  and  assess  damages 
in  the  sum  of  $5872.18. 

Dated  this  20th  day  of  October,  1949. 

/s/  JAMES  L.  ABSHER, 
Poreman. 

[Endorsed] :     Piled  October  20, 1949. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

Civil  Action,  File  No.  1165 

PORTLAND  COLUMBIA  LUMBER  COM- 
PANY, a  Corporation, 

Plaintiff, 
vs. 

J.  W.  FEAK,  d/b/a  J.  W.  FEAK  MERCANTILE 
COMPANY, 

Defendant. 

JUDGMENT 

This  cause  came  on  for  trial  before  the  Court  and 
Jury  upon  the  17th  day  of  October,  1949,  the  plain- 
tiff appearing  by  its  counsel,  Justin  N.  Reinhardt 
and  Fred  C.  Dorsey,  and  the  defendant  appearing 
in  person  and  through  his  counsel,  L.  L.  Thompson  ; 
a  jury  was  duly  impaneled  and  sworn ;  evidence  was 
then  introduced  by  the  respective  parties  and  after 
argument  made  to  the  jury  by  counsel  for  such  par- 
ties the  Court  instructed  the  jury  and  the  jury  re- 
tired to  consider  their  verdict;  thereafter  the  jury 
returned  a  general  verdict  in  favor  of  the  defend- 
ant and  for  damages  in  favor  of  the  defendant  and 
against  the  plaintiff  on  the  defendant's  cross-com- 
plaint in  the  sum  of  $5,872.18,  which  verdict  was 
presented  to  the  Court  and  duly  received. 

Now,  Therefore,  pursuant  to  said  verdict,  it  is 
considered  Ordered,  Adjudged  and  Decreed  as  fol- 
lows : 
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1.  That  2)laintiff's  action  against  the  defend- 
ant be  and  the  same  is  hereby  dismissed  with  preju- 
dice. 

2.  That  the  defendant  J.  W.  Feak  do  have  and 
recover  judgment  against  the  plaintiff,  Portland  Co- 
lumbia Lumber  Company,  a  corporation,  in  the  sum 
of  $5,872.18  together  with  his  costs  and  disburse- 
ments herein,  to  be  taxed  by  the  Clerk  of  this  court. 
To  which  plaintiff  excepts  and  exceptions  allowed. 

Done  in  Open  Court  this  31st  day  of  October, 
1949. 

/&/  CHARLES  H.  LEAVY, 
District  Judge. 
Presented  by : 

/s/  L.  L.  THOMPSON. 
[Endorsed]  :    Filed  October  31,  1949. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MOTION  FOR  NEW  TRIAL 

Now  comes  Portland-Columbia  Lumber  Company, 
])laintiff  in  the  above-entitled  cause,  and  moves  this 
Court  for  an  order  setting  aside  the  verdict  and 
judgment  herein  and  granting  a  new  trial  of  the 
above-entitled  cause  for  tlie  following  reasons,  viz.: 

I. 

That  the  verdict  is  demonstrably  contrary  to  the 
Court's  instructions. 
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II. 

That  the  verdict  is  contrary  to  the  undisputed 
evidence. 

III. 

I'hat  the  damages  awarded  are  grossly  excessive. 

IV. 

That  the  verdict  is  so  excessive  that  it  discloses 
prejudice  or  passion  on  the  part  of  the  jury. 

This  motion  will  be  based  upon  the  affidavit  of 
M.  Milton  Rothstein,  president  of  the  plaintiff  cor- 
poration, and  upon  all  the  evidence,  files  and  records 
in  said  action. 

In  accordance  with  the  provisions  of  Rule  62  of 
the  Federal  Rules  of  Civil  Procedure,  the  above- 
named  plaintiff,  Portland-Columbia  Lumber  Com- 
pany, further  moves  this  Court  for  an  order  stay- 
ing the  execution  of  or  any  proceedings  to  enforce 
the  judgment  herein  pending  the  disposition  of  the 
wdthin  motion  for  a  new  trial. 

Dated:  October  27, 1949. 

/s/  JUSTIN  N.  REINHARDT, 

/s/  FRED  C.  DORSET, 

Attorneys  for  Plaintiff. 

Copy  received. 

[Endorsed]  :    Filed  October  27,  1949. 
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[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  COURT'S 
ORAL  DECISION 

Transcript  of  Court's  Oral  Decision  in  hearing 
on  Plaintiff's  Motion  for  New  Trial  in  the  above- 
named  and  numbered  cause  before  the  Honorable 
Charles  H.  Leavy,  United  States  District  Judge,  on 
the  21st  day  of  November,  1949,  at  Tacoma,  Wash- 
ington. 

Appearances : 

FRED  DORSET,  ESQ., 

Tacoma,  Washington, 

JUSTIN  W.  RENHARDT,  ESQ., 
Portland,  Oregon, 

Appeared  for  Plaintiff. 

L.  L.  THOMPSON,  ESQ., 

Tacoma,  Washington, 

Appeared  for  Defendant. 

Proceedings 
(Arguments  having  been  made  in  support  of 
and  in  opposition  to  motion,  the  following  pro- 
ceedings were  had,  to  wit:) 

The  Court :  The  motion  for  a  new  trial,  Mr.  Rein- 
hardt,  will  have  to  be  denied. 

In  doing  so,  I  think  perhai^s  I  should  briefly,  at 
least,  state  my  reasons  for  denial  of  it. 

The  issues  of  fact  in  this  case  were  submitted  to  a 
jury  for  disposition  and  their  findings  on  the  facts 
are  binding  ui)(>ii  all  tlic  parties,  unless  they  be  of 
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sucli  a  nature  that  the  Court  could  clearly  say  that 
a  gross  injustice  has  followed.  But  I  am  unable  to 
make  such  a  determination  in  this  case. 

You  rely  largely  upon  Crow's  Digest  of  Prices. 
It  was  admitted  as  an  evidentiary  matter  and  not  as 
conclusive  in  regard  to  the  material  contained 
therein.  It  always  remained  a  question  of  fact  for 
the  jury  to  determine  whether  they  were  going  to  ac- 
cept the  evidence  contained  in  this  Digest  to  the 
exclusion  of  all  other  evidence  in  the  case,  just  as  it 
was  in  their  province  and  duty  to  determine  the 
weight  and  credibility  they  could  give  to  the  wit- 
nesses who  testified. 

If  the  matter  were  so  simple  that  we  could  have 
determined — the  jury  could  have  determined — the 
measure  of  [2*]  damages  purely  upon  the  material 
contained  in  Crow's  Digest,  there  would  have  been 
but  a  single  issue  to  submit  to  the  jury  and  that  was 
whether  the  Plaintiff  was  guilty  of  a  breach  and  the 
measure  of  damages  would  have  been  taken  out  of 
the  hands  of  the  jury,  and  that  would  have  been 
plain  error  to  have  done  so. 

You  further  argue  that  there  is  no  evidence  in  this 
record  concerning  the  sale  of  the  two  carloads  of 
lumber.  I  have  no  clear  recollection  of  what  the 
evidence  was,  but  it  is  my  remembrance  that  he  did 
move  it  at  the  best  price  he  could  get,  that  that  was 
the  substance  of  his  testimony,  and  if  it  weren't  sat- 
isfactory to  the  Plaintiff  it  could  have  been  elabo- 
rated on  in  cross-examination. 

Whether  he  proved  his  damages  to  what  would 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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have  satisfied  the  Court  if  it  were  trying  the  case  is 
quite  a  matter  apart  from  satisfying  the  jury  who 
must  determine  that  issue. 

Tlie  jury,  by  its  verdict,  found  that  the  Plaintiff 
was  not  entitled  to  recover  on  its  alleged  breach  of 
contract  and  they  found  that  there  was  no  breach 
on  the  first  contract,  and  then  they  found  that  there 
was  a  breach  on  the  second  contract  and  that  dam- 
ages followed  from  that  breach. 

Now,  as  to  just  what  evidence  they  gave 
weight  [3]  and  consideration  to  in  arriving  at  the 
measure  of  damages  is  something  that  none  of  us 
can  say  at  this  time. 

There  certainly  was  no  direct  evidence  in  this  case 
that  you  could  say  the  jury  had  to  accept  to  the  ex- 
clusion of  other  evidence  that  the  Defendant,  in  the 
resale  of  this  eighteen  or  twenty  carloads  of  lumber, 
deliberately  went  out  and  sold  it  at  a  price  substan- 
tially under  the  market  price,  or  w^hat  he  could  have 
gotten  for  it  then,  so  that  we  might  now  be  able  to 
take  the  position  that  he  largely  was  responsible  for 
the  damages  that  he  claimed.  There  is  nothing  in 
this  record  to  support  that  position  unless  we  accept 
Crow's  Digest  as  complete  and  conclusive  evidence 
and  it  never  could  be  so  accepted,  either  by  court 
or  jury,  in  a  case  of  this  kind  because  there  are,  lit- 
erally, scores  of  factors  involved  in  a  transaction 
such  as  this  was:  The  location  of  the  material,  and 
the  type  and  character,  and  the  quantity  of  the  ma- 
terial, and  the  mental  makeup  of  the  individual 
who  was  placed  in  this  position  at  the  time  he  manu- 
factured the  lumber  and  had  it  on  his  hands  and 
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was  compelled,  either  for  financial  reasons  or  what, 
to  go  out  and  seek  new  buyers  and  make  sales.  It 
may  be  that  a  more  capable  and  prudent  lumber 
dealer  would  have  sold  at  a  better  price  and  it  may 
be,  too,  that  a  less  capable  one  would  have  sold  at 
a  lesser  price. 

Still,  there  would  be  no  bad  faith  shown  and  [4] 
there  wasn't  in  this  case  that  I  can  see  and  I  shall 
have  to  deny  the  motion  and  allow  you  an  excep- 
tion. 

Is  there  a  judgment  in  this  case'? 

Mr.  Thompson:    Yes. 

The  Court:  And  grant  you  not  only  such  time 
as  is  allowed  to  file  your  motion — or  notice  of  ap- 
peal— but,  if  necessary,  time  to  get  out  a  record.  I 
wdll  be  extremely  liberal  in  conceding  that  you 
should  have  additional  time  if  there  is  any  showing 
as  to  that. 

Mr.  Reinhardt :  Thank  you,  your  Honor.  Will  it 
be  understood  that  there  will  be  no  execution  pend- 
ing the  filing  of  the  notice  to  appeal  % 

Mr.  Thompson:  Well,  it  is  embarrassing  to  say, 
Yes.    Your  client  is  in  good  financial  standing. 

The  Court:  Of  course,  if  you  appeal  you  would 
have  to  put  up  a  bond. 

Mr.  Thompson:  Oh,  I  would  let  it  run  for  a 
couple  of  weeks. 

Mr.  Reinhardt :    Thank  you. 

The  Court:  Then  you  may  prepare  and  submit 
an  order  denying  the  motion  for  a  new  trial  and 
allow  an  exception. 
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(Wliereuj)on,  hearing  in  the  above-named  and 
numbered  cause  was  completed.) 

[Endorsed]  :    January  19,  1950.  [5] 


[Title  of  District  Court  and  Cause.] 

ORDER  OVERRULING  MOTION  FOR 
NEW  TRIAL 

Be  It  Remembered  that  this  matter  came  on  for 
hearing  upon  the  motion  of  the  plaintiff  for  a  new 
trial  on  the  21st  day  of  November,  1949,  and  the 
Court  having  considered  said  motion  and  heard  the 
argument  of  counsel,  and  having  heretofore  indi- 
cated its  ruling  upon  said  motion,  and  having  di- 
rected that  written  order  be  prepared  overruling 
said  motion  for  a  new  trial  and  allowing  an  excep- 
tion to  the  plaintiff, 

It  Is  Hereby  Ordered  that  said  motion  for  a  new 
trial  fik'd  by  the  plaintiff  herein  be  and  the  same  is 
hereby  denied. 

To  which  order  and  ruling  the  plaintiff  excepts 
and  its  exception  is  allowed. 

Done  in  Open  Court  tliis  20tli  day  of  January, 
1950. 

/s/  CHARLES  H.  LEA^^^ 

United  States  District  Judffe. 


"^to' 


Presented  by: 

/s/  L.  L.  THOMPSON, 

Attoniev  for  Defendant. 


vs.  J.  W.  Feak,  etc.  45 

Approved  as  to  form : 

/s/  JUSTIN  N.  REINHARDT, 
/s/  FRED  C.  DORSET, 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  January  20,  1950. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  AND  COST  BOND 
ON  APPEAL 

Know  All  Men  by  These  Presents  that  we,  Port- 
land-Columbia Lumber  Company,  an  Oregon  cor- 
poration, and  Century  Indemnity  Company,  of 
Hartford,  Connecticut,  a  corporation  authorized  to 
act  as  sole  corporate  surety  under  the  laws  of  the 
State  of  Connecticut,  are  held  and  firmly  bound 
unto  J.  W.  Feak  in  the  sum  of  Six  Thousand  Two 
Hundred  ($6,200.00)  Dollars,  lawful  money  of  the 
United  States,  to  be  paid  to  him  and  his  executors, 
administrators,  successors  and  assigns,  to  which 
payment  well  and  truly  to  be  made  we  bind  our- 
selves and  each  of  us  jointly  and  severally  and  each 
of  our  successors  and  assigns  by  these  presents. 

Sealed  with  our  seals  and  dated  this  27th  day  of 
December,  1949. 

Whereas,  On  or  about  the  31st  day  of  October, 
1949,  at  a  regular  term  of  this  Court  in  the  within 
proceeding,  a  judgment  was  entered  in  favor  of  the 
defendant,  J.  W.  Feak,  above  named,  and  against 
the  plaintiff,  Portland-Columbia  Lumber  Company, 
above  named,  in  the  sum  of  Five  Thousand  Eight 
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Hundred  Seventy-two  and  18/100  ($5,872.18)  Dol- 
lars, and  thereafter,  on  or  about  the  31st  day  of 
October,  1949,  said  f>laintiff  filed  a  motion  for  a  new 
trial,  which  motion  was  denied  on  or  about  the  21st 
day  of  November,  1949,  and  the  said  Portland-Co- 
lumbia Lumber  Company  having  tiled  in  the  office  of 
the  Clerk  of  this  Court  a  notice  of  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  said  judgment  and  order, 

Now,  Therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above-named  plaintiff,   Portland- 
Columbia  Lumber  ComjDany,  shall  prosecute  its  said 
appeal  to  effect  and  answer  all  costs  and  damages 
and  pay  the  judgment  of  the  District  Court  if  it  fail 
to  make  good  its  plea,  then  this  obligation  shall  be 
void;  otherwise  to  remain  in  full  force  and  effect. 
PORTLAND-COLUMBIA 
LUMBER  COMPANY, 
a  Corporation, 
By  /s/  JUSTIN  N.  REINHARDT, 
Its  Attorney. 
CENTURY  INDEMNITY 
COMPANY,  a  Corporation, 
[Seal]  By  /s/  [Indistinguishable], 

Its  Attorney  in  Fact. 

The  within  and  foregoing  bond  is  approved,  both 
as  to  sufficiency  and  form,  and  is  allowed  as  a  super- 
sedeas on  this  20th  day  of  January,  1950. 
/s/  CHARLES  H.  LEAVY, 
Judge. 

[Endorsed]  :    Filed  January  20,  1950. 
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[Title  of  District  Court  and  Cause.] 

ORDER  APPROVING  BOND 

Plaintiff  having  filed  a  notice  of  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  the  judgment  entered 
herein  on  the  31st  day  of  October,  1949,  in  favor  of 
the  defendant,  J.  W.  Feak,  as  against  the  plaintiff, 
Portland-Columbia  Lumber  Company,  for  the  sum 
of  Five  Thousand  Eight  Hundred  Seventy-two  and 
18/100  Dollars  ($5,872.18),  with  costs  to  be  taxed, 

It  Is  Ordered  that  the  plaintiff,  Portland- Colmn- 
bia  Lumber  Company,  having  filed  a  damage,  cost 
and  supersedeas  bond  of  Six  Thousand  Two  Hun- 
dred ($6,200.00)  Dollars,  approved  by  the  under- 
signed, execution  under  such  judgment  be  and  it 
hereby  is  stayed  until  the  final  determination  of  said 
appeal  by  the  L^nited  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  and  the  coming  down  of 
its  mandate  to  the  United  States  District  Court  for 
the  Western  District  of  Washington,  Southern  Di- 
vision. 

Dated:  January  20th,  1950. 

/s/  CHARLES  H.  LEAVY, 
Judge. 

Approved : 

/s/  L.  L.  THOMPSON, 

Attorney  for  Defendant. 

[Endorsed]  :    Filed  January  20,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Portland-Columbia 
Lumber  Company,  a  corporation,  Plaintiff-Appel- 
lant above  named,  hereby  appeals  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  October  31st,  1949. 

/s/  JUSTIN  N.  EEINHARDT, 
Attorney  for  Plaintiff- 
Ap])ellant. 

Copy  received. 

[Endorsed] :    Filed  January  20,  1950. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 
TO  BE  RELIED  UPON 

Plaintiff,  Portland-Columbia  Lumber  Company, 
a  corporation,  proposes  on  its  appeal  to  the  Circuit 
Court  of  Appeals  for  tlie  Niutli  Circuit  to  rely  upon 
the  followinu-  ])oints  as  error: 

L  'Hiat  the  v(M'<lict  is  demonstrably  contrary  to 
the  Court's  instructions. 

2.  That  till'  vrrdict  is  contrary  to  the  undisputed 
evidence. 


vs.  J.  W.  Feak,  etc.  49 

3.  That  the  damages  awarded  are  grossly  exces- 
sive. 

4.  That  the  verdict  is  so  excessive  that  it  discloses 
prejudice  or  passion  on  the  part  of  the  jury. 

/s/  JUSTIN  N.  REINHARDT, 
Attorney  for  Plaintiff. 

Copy  received. 

[Endorsed]  :    Filed  January  20,  1950. 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  EXTENSION  OF  TIME  FOR 
DOCKETING  RECORD  ON  APPEAL 

Comes  now  the  above-named  plaintiff,  by  Fred  C. 
Dorsey  and  Justin  N.  Reinhardt,  and  respectfully 
represents  to  the  Court : 

That  both  of  said  named  counsel  represented  the 
plaintiff  in  the  District  Court  of  the  United  States, 
for  the  Western  District  of  Washington,  Southern 
Division,  at  the  time  of  the  trial  of  the  above- 
entitled  cause. 

That  after  reception  of  verdict  and  entry  of  judg- 
ment, counsel,  Justin  N.  Reinhardt,  has  undertaken 
to  appeal  the  verdict  and  judgment  to  the  Circuit 
Court  of  Appeals,  Ninth  Judicial  Circuit,  and  that 
in  so  doing,  counsel,  Fred  C.  Dorsey,  has  not  joined. 

That  counsel,  Justin  N.  Reinhardt,  resides  in  the 
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city  of  Portland,  Oregon,  and  has  been  giving  such 
time  as  possible  to  the  perfection  of  said  appeal. 

That  said  Justin  N.  Reinhardt  was  required  to 
and  did  submit  to  an  emergency  appendectomy 
which  required  hospitalization  and  has  caused  the 
said  Justin  N.  Reinhardt  to  be  absent  from  his 
office  and  by  reason  thereof  his  preparation  of  said 
appeal  has  been  delayed. 

That  40  days  have  not  elapsed  since  the  filing  of 
Notice  of  Appeal  and  the  said  Portland-Columbia 
Lumber  Company,  as  appellant  herein,  respectfully 
requests  that  the  Court  grant  an  extension  of  addi- 
tional time  of  50  days  beyond  the  usual  40  days 
allowed  for  the  filing  of  the  record  on  appeal. 

Dated  at  Tacoma,  Washington,  this  21st  day  of 
February,  1950. 

/s/  FRED  C.  DORSEY, 

/s/  JUSTIN  N.  REINHARDT, 
Attorneys  for  Plaintiff. 

State  of  Washington, 
County  of  Pierce — ss. 

Fred  C.  Dorsey,  being  first  duly  sworn  on  oath,  de- 
poses and  says : 

That  he  is  one  of  tlie  attorneys  for  the  plaintiff, 
and  makes  this  verification  for  and  on  its  behalf  for 
the  reason  that  no  officer  of  the  plaintiff  is  present 
in   Pierce   County,   Washington. 

That  h(^  is  familiar  with  the  contents  of  the  fore- 
going Petition  I'or  Extension  of  Time  for  Docketing 
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Record  on  Appeal,  has  read  the  same  and  the  same 
are  true  and  correct  as  he  verily  believes. 

/s/  FRED  C.  DORSET. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  February,  1950. 

[Seal]         /s/  FRANK  J.  RUFF, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Tacoma. 

Copy  received. 

[Endorsed]  :    February  21,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 
APPEAL  RECORD 

This  matter  coming  on  regularly  to  be  heard  upon 
the  petition  of  the  plaintiff,  Portland-Columbia 
Lumber  Company,  a  corporation,  appellant  herein, 
for  an  extension  of  time  for  the  filing  of  record  on 
appeal,  and  the  court  having  considered  said  peti- 
tion, and  being  fully  advised  in  the  premises,  it  is  by 
the  Court 

Ordered  that  the  plaintiff  herein,  Portland-Co- 
lumbia Lumber  Company,  a  cori:>oration,  appellant, 
is  hereby  granted  an  extension  of  time  of  50  days 
after  the  expiration  of  the  40  days  for  the  docketing 
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of  appeal  and  the  filing  of  record  on  appeal,  as 
provided  in  subsection  (t  of  Rule  73. 

Done  in  Open  Court  this  21st  day  of  February, 
1950. 

/s/  CHARLES  H.  LEAVY, 

United  States  District  Judge. 

Presented  by : 

/s/  FRED  C.  DORSET. 

Receipt  of  coi^y  acknowledged. 

HENDERSON,  CARNAHAN  & 
THOMPSON, 

Attorneys  for  Defendant. 

[Endorsed]  :    Filed  February  21,  1950. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  TRANSMITTAL  OP 
PORTIONS  OF  ORIGINAL  RECORD  AND 
ORIGINAL  EXHIBITS 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  undersigned,  subject  to  the  approval  of 
the  Court,  that 

I. 

^I'he  record  on  ai)i)('al  herein  sliall  consist  of  the 
documents,  testimony  and  exhibits  enumerated  in 
the  designation  of  record  filed  herein  by  the  plain- 


vs.  J.  W.  Feak,  etc.  53 

tiff-appellant,  together  with  such  additions,  if  any, 
as  are  specified  in  the  defendant-respondent's  coun- 
ter designation  attached  hereto,  and  the  record  so 
designated  contains  all  the  evidence  adduced  at  the 
trial  relating  to  the  issue  raised  by  this  appeal,  viz. : 
that  the  amount  of  the  judgment  entered  herein  is 
not  supported  by  the  evidence. 

II. 

For  the  purpose  of  this  appeal,  there  may  be 
transmitted  to  the  Appellate  Court  the  original  rec- 
ord, including  transcript,  papers,  exhibits,  and  all 
other  matters  before  this  Court  in  the  within  action 
to  the  extent  designated  by  the  parties  in  their  re- 
spective designations  of  record  on  ai:)peal  filed  herein 
or  by  this  Stipulation,  and  in  the  event  that  the 
Court  shall  so  order,  the  originals  of  such  portions 
of  record  herein  so  designated  shall  be  transmitted 
to  the  Appellate  Court  by  the  Clerk  of  this  Court 
and  no  copies  of  any  portions  of  the  record  so 
designated  need  be  prepared,  filed  with  this  Court, 
or  transmitted  to  the  Appellate  Court. 

To  the  extent  that  this  paragraph  of  this  Stipula- 
tion may  constitute  an  amendment  to  the  designa- 
tions of  record  on  appeal,  the  same  shall  be  deemed 
to  be  and  are  so  amended. 

III. 

All  exhibits  transmitted  to  the  Appellate  Court 
pursuant  to  any  of  the  foregoing  may  be  considered 
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by  that  Court  in  their  original  form  and  need  not 
be  printed  as  part  of  the  printed  record  on  appeal 
herein. 

/s/  JUSTIN  N.  REINHARDT, 
Attorney  for  Plaintiff- 
Appellant. 

/s/  L.  L.  THOMPSON, 

Attorney  for  Defendant- 
Respondent. 

[Endorsed] :    Filed  April  3,  1950. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRA]S^SMITTAL  OF  PORTIONS 
OF  ORIGINAL  RECORD  TO  COURT  OF 
APPEALS 

This  Matter  coming  before  the  Court  upon  a 
Stipulation  providing  interalia  for  transmittal  to 
the  Circuit  Court  for  Appeals  of  certain  portions  of 
the  original  record  herein,  and  the  Court  being  fully 
advised  in  the  premises, 

It  Is  Hereby  Ordered  that  those  exhibits  and 
other  portions  of  the  original  record  of  the  trial  had 
before  this  Court  herein  which  have  been  specified 
by  either  of  the  parties  in  their  respective  designa- 
tions of  record  on  appeal  or  in  the  Stipulation 
aforementioned  be  transmitted  to  the  Appellate 
Court  in  lieu  of  copies  of  the  same ;  and 

It  Is  Further  Ordered  that  the  appellant  need  not 
file  with  this  Court  any  copies  of  any  of  the  matters 
so  designated;  and 

It  Is  Further  Ordered  that  no  copies  of  the  mat- 
ters so  designated  shall  be  made  by  the  Clerk  of  this 
Court  or  by  any  of  the  parties  hereto ;  and 

It  Is  Further  Ordered  that  the  Clerk  of  this 
Court,  under  his  hand  and  the  seal  of  this  Court, 
shall  transmit  to  the  Clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  files  of  this  Court,  subject  to  the  usual  provi- 
sions for  the  safekeeping,  transportation  and  return 


56  Portland-Columbia  Lumber  Co. 

thereof,  the  originals  of  the  foregoing  and  of  this 
Order. 

Dated:  April  3,  1950. 

/s/  CHARLES  H,  LEAVY, 

United  States  District  Judge. 

We  consent  to  the  entry  of  the  foregoing  Order : 

/s/  JUSTIN  N.  REINHARDT, 
Attorney  for  Plaintiff- 
Appellant. 

/s/  L.  L.  THOMPSON, 

Attorney  for  Defendant- 
Respondent. 

[Endorsed] :    Filed  April  3, 1950. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF-APPELLANT 'S   DESIGNATION 
OF  RECORD  ON  APPEAL 

1.  Complaint. 

2.  Answer. 

3.  Reply. 

4.  Pre-Trial  Order. 

5.  Testiniuny  of  J.  W.  Peak  and  Frank  D  Barr. 
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6.  All  exhibits  offered  or  received  in  evidence  at 
the  trial. 

7.  Judgment. 

8.  Plaintiff's  Motion  for  a  New  Trial. 

9.  Opinion  of  the  District  Court  on  plaintiff's 
Motion  for  a  New  Trial. 

10.  Order  Denying  Plaintiff's  Motion  for  a  New 
Trial. 

11.  Notice  of  Appeal. 

12.  Supersedeas  and  Cost  Bond  on  Appeal  and 
Order  approving  same. 

13.  Plaintiff's  statement  of  points  to  be  relied 
upon. 

14.  Plaintiff's  petition  for  an  order  extending  the 
time  for  docketing  record  on  appeal  and  order 
granting  said  extension. 

15.  Stipulation  regarding  record  on  appeal. 

16.  Designation  of  contents  of  record  on  appeal, 
including  caption. 

17.  Certificate  of  Clerk. 

18.  Verdict  of  Jury. 

/s/  JUSTIN  N.  EEINHARDT, 

Attorney  for  Plaintiff- Appellant. 

[Endorsed] :  Filed  April  3,  1950. 
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Til  the  District  Court  of  the  United  States  for  the 

Western  District  of  Washington, 

Southern  Division 

Docket  No.  1165 

PORTLAND,  COLUMBIA  LUMBER  COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

J.  W.  PEAK,  Doing  Business  as  J.   W.   PEAK 
MERCANTILE  COMPANY, 

Defendant. 

PROCEEDINGS 


*     *     * 


JOHN  W.  PEAK 

the  Defendant,  called  as  a  witness  for  and  on  behalf 
of  the  Defendant,  upon  being  first  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination 

By  Mr.  Thompson: 

*     *     * 

Q.  Previous  to  October,  1946,  did  you  own  any 
standing  timber?  A.     No. 

Q.  When  did  you  acquire,  if  you  did,  a  tract 
known  as  [6*]  the  S(>rgeant  tract? 


*  Page     numbering     appearing     at    top    of    page    of    original 
Reporter's  Transcript. 
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A.  I  believe  it  was  in  the  fall  of  1946,  but  in  any 
event  it  was  in  the  year  1946 — the  latter  half  of  the 
year. 

Q.  And  where  was  that  tract  with  reference  to 
the  town  of  Eochester? 

A.     It  is  about  two  miles  from  Rochester.  [7] 

*     44-     * 

Q.  Now,  what  arrangements  did  you  then  make 
to  prepare  you  to  take  care  of  this  agreement  that 
you  say  you  had  entered  into  ? 

A.  Well,  I  went  out  to  the  woods  mills  and 
bought  their  lumber  and  paid  for  it.  I  had  it  trans- 
ported to  the  remilling  plant  at  Oljmipia  Harbor 
Company,  who  remanufactured.  I  also  had  some 
shipped  to  Bucota,  a  remilling  plant. 

Q.    What  was  the  name  of  it? 

A.     Bucota  Planing  Mill. 

Q.     And  Olympia  Harbor? 

A.  Olympia  Harbor,  situated  in  01}Tnpia  and 
owned  by  the  Anderson  Brothers. 

Q.     And  has  operated  for  how  many  years  ? 

A.  Twenty-five  (25)  or  thirty  (30)  years,  I 
guess. 

Q.  Were  you  sufficiently  informed  to  make  any 
statement  as  to  the  general  position  of  that  concern 
in  the  industry  and,  if  so,  tell  us? 

A.  At  the  time  they  were  remilling  for  me  they 
were  one  of  the  best  mills  in  the  industry.  The  oper- 
ators had  been  in  the  business  longer  than  most  of 
the  others. 

Q.     I  wish  you  would  give  the  Jury  some  idea  of 
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wliat  these  woods  mills  actually  were.  We  call  them 

mills.  What  were  they  f [11] 

A.  Well,  a  woods  mill  consisted  of  a  head  rig 
which  was  just  one  power  saw  and  a  carriage  along- 
side of  it  on  a  derrick  which  pushed  the  log  in 
and  they  were  built  to  square  up  these  smaller  sec- 
ond growth  logs.  They  manufactured  lumber  in 
this  form.  They  would  take  a  log  with  an  eight  (8) 
inch  top  and  by  squeezing  and  having  a  little  bark 
on  the  corner  they  made  a  six  by  six.  They  only 
squared  up  those  logs.  They  didn't  cut  it  into  lum- 
ber. They  got  the  maximum  amounts  in  even  sizes 
in  inches  in  one  piece  where  possible.  When  they 
got  into  eighteen  inch  sizes  they  cut  them  into  four 
or  six  inch  cants,  as  large  as  they  could,  by  hand. 
These  mills  had  no  planers  or  edgers  or  any  con- 
venient facilities  for  loading.  They  sometimes  had 
a  little  shed  but  sometimes  didn't  cover  the  saw 
wliere  the  man  that  ran  the  saw  worked  for  the  op- 
eration. [12] 

*       -x-       * 

Q.     Who  logged  your  tract,  the  Sergeant  tract? 

A.  These  various  mills  who  contracted  to  buy  the 
stumpage. 

Q.  And  did  you  charge — what  did  you  charge 
them,  more  or  less? 

A.  \i  was  about  the  average  prices  at  the  time  I 
made  the  agreement.  It  turned  out  to  be  much  less. 
S1uni])ag('  went  u)).  T  sold  at  seven  dollars  ($7.00) 
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and  that  kind  of  stumpage  went  up  to  twelve  dol- 
lars ($12.00). 

Q.  The  O.  P.  A.  went  off  November  10th.  Do  you 
agree  with  that  ?  A.     Yes.  [19] 

*  *     * 

Q  Now,  what,  if  any,  financial  arrangements  did 
you  have  with  these  small  woods  mills  that  you  have 
testified  about,  Mr.  Feak,  after  you  made  this  ar- 
rangement with  Mr.  Powers  concerning  the  deliv- 
ery of  this  lumber  to  Mr.  Rothstein? 

A.  I  went  out  and  paid  them  for  lumber  in  ad- 
vance with  the  understanding  that  they  would  cut 
lumber  for  me  as  it  was  ordered. 

Q.     And  did  they  begin  to  cut  it? 

A.     Yes,  they  did. 

*  *     « 

Q.  You  have  been  in  the  court  room  during  this 
entire  trial,  have  you  ?  A.     Most  of  it. 

Q.  And  you  heard  the  explanation  given  by  Mr. 
Rothstein  concerning  the  differences  between  these 
two  types  of  exhibits  in  this  A  to  Z  of  Plaintiff's 
Exliibit4'?  A.     Yes. 

Q.  First  I  want  to  ask  you  this  question  vdth  re- 
spect to  all  the  exhibits.  There  is  included  there  a 
finished — yes,  you  have  gone  into  that. 

Q.    Well,  when  and  how  were  you  first  informed 
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that  Mr.  Rothstein  wouldn't  take  any  more  ship- 
ments ? 

A.  I  had  bought  five  cars  of  lumber  for  Mr. 
Rothstein's  account.  The  lumber  car  had  come  down 
and  I  was  then  willing  to  have  it  P.L.I.B.'d  hy  the 
Pacific  Lumber  Inspection  Bureau,  w^hich  I  did,  and 
I  invoiced  them  on  the  basis  of  the  P.L.I.B.,  because 
I  knew  that  I  couldn't  sell  them  otherw^ise  at  that 
time  and  I  was  willing  to  take  part  of  the  loss  to 
get  out  and  so  I  took  my  papers  and  got  my  sight 
draft  d  j}awn  and  called  Mr.  Powers  up  and  told  him 
I  was  shiping  him  five  cars  and  he  said,  I  just  got 
through  talking  to  Mr.  Rothstein  and  he  would  not 
buy  any  more  and  I  said  he  was  obligated  because  I 
hadn't  been  notified  that  he  didn't  want  to  buy  any 
more.  He  told  me  that  I  better  get  in  touch  with  him 
direct  because  [27]  he  indicated  he  would  not  accept 
lumber  from  me.  So  that  I  got  immediately  in  my 
automo])ile  and  I  went  down  to  Portland  and  I 
called  Mr.  Powers  from  Vancouver  and  I  went  out 
to  the  plant  and  Mr.  Rothstein  w^as  not  in  the  office 
and  I  wont  out  to  the  mill  where  he  was  and  T  found 
Mr.  Rothstein  in  the  mill.  He  came  back  to  the  office 
and  told  me — T  showed  him  the  papers  and  niy  in- 
voices and  I  asked  him  if  ho  wouldn't  reconsider  his 
refusal  to  take  the  lumber — that  he  didn't  want  the 
lumber  and  that  it  wasn't  satisfactory  to  him  and 
thai  he  wasn't  buying  luml)er  from  mo  and  I  told 
him  that  1  bought  it  for  his  account  and  that  if  he 
intended  that  ho  should  liav(>  advised  mo  before  I 
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went  to  the  expense  and  trouble  and  he  said  I  had 
no  written  order  and  therefore  no  claim  of  responsi- 
bility as  far  as  he  was  concerned. 

I  had  no  written  order  it  was  true  so  that  I  was 
influenced  by  the  remark,  that  he  made.  I  told  him, 
however,  that  the  terms  of  our  understanding  had 
been  such  that  I  should  hold  him  for  any  damages 
that  I  finally  received  by  diverting  these  cars  to  an- 
other customer  for  what  I  had  the  right  to  expect 
from  him.  He  told  me  I  would  not  get  any  place  as- 
serting a  claim  against  him  and  that  he  would  not 
be  responsible  for  any  loss  I  took  and  he  said  he  was 
going  to  assert  a  claim  against  me. 

Q.     Did  he  say  for  how  much?  [28] 

A.  He  said  for  three  thousand  dollars  ($3,- 
000.00).  When  I  called  Mr.  Powers  in  Vancouver  he 
told  me  that  Rothstein  expected  to  assert  a  claim  of 
two  thousand  dollars  ($2,000.00)  against  me,  but 
when  I  talked  to  Mr.  Rothstein — between  the  time 
Mr.  Powers  talked  to  him  and  I  reached  there 
about  noon — he  had  changed  his  price  to  three 
thousand  dollars. 

Q.  Now,  let  me  ask  you  whether  there  was  an- 
other meeting  on  the  same  day,  or  a  day  or  so  later, 
at  the  office  of  Mr.  Powers  or  Mr.  Reinhardt? 

A.  There  was  not.  I  never  saw  Mr.  Rothstein 
again. 

Q.     Just  that  one  time? 
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A.  Tliat  is  the  only  time,  that  I  have  any  recol- 
lection of. 

Q.  He  testified  that  this  was  agreed  on  at  the 
mill  the  first  time  you  saw  him. 

A.  That  was  suggested  to  me  but  it  was  suggested 
to  me  by  Mr.  Powers,  I  would  say,  at  least  a  week 
after  I  came  back  to  Tacoma.  I  left  Mr.  Rothstein 
immediately  because  I  had  cars  I  had  to  get  diverted 
to  other  customers  and  I  had  to  get  them  back  to 
where  I  could  do  it. 

Q.     Did  Mr.  Powers  call  you  later? 

A.  Mr.  Powers  called  me  later  and  he  told  me. 
He  was  trying  to  work  out  some  kind  of  settlement 
and  Mr.  Rothstein  was  insisting  on  some  kind  of  ac- 
tion  and  I  told  [29]  him  I  would  have  a  claim 
against  Mr.  Rothstein  because  I  told  him  fii*st  I 
would  hold  him  for  the  loss  on  the  five  cars. 

Q.  Well,  in  any  event,  did  you  finally  make  the 
agreement  reflected  in  these  letters  which  were  at- 
tached to  the  Amended  Complaint  and  which  you 
have  seen,  I  take  it? 

A.     Yes;  I  did,  finally. 

Q.  And  what  preparation  did  you  then  make  to 
perform  this  new  agreement? 

A.  I  jnit — I  got  the  mills  to  cut  four  inch  cants 
first,  because  Mr.  Rothstein  was  anxious  to  get  im- 
mediate delivery.  He  wanted  me  to  agree  first  that 
I  would  sell  him  fifty  cars  in  thirty  days  and  I 
wouldn't  agree  to  sell  fifty  cars  in  thirty  days  ho- 
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cause  I  didn't  tliink  I  would  be  able  to  get  that 

time 

Q.  Just  a  minute.  What  was  the  difference  in 
your  first  series  of  transactions  and  in  the  second  ar- 
rangements that  you  had  with  Mr.  Rothstein?  Don't 
go  into  details  but [30] 

*       -x-       * 

A.  In  the  first  arrangement  I  found  the  lumber 
for  [31]  Mr.  Rothstein's  accomit  and  in  the  second 
I  sold  it  to  him. 

Q.  That  isn't  it.  What  physically  happened?  Lis- 
ten to  me.  In  the  first  transaction  you  found  it  or 
got  it  or  bought  it.  We  don't  care.  The  rough  lum- 
ber at  the  mill,  didn  't  you  ?  A.     Yes. 

Q.  And  you  arranged  for  its  transportation  to 
the  remilling  plant  %  A.     Yes. 

Q.  And  after  it  was  remilled  you  gave  shipping 
directions,  or  at  least  supervised  to  some  extent  the 
remanuf  acture  %  A.     Yes. 

Q.  And  you  advanced  the  money  for  all  the 
transactions  ?  A.     Yes. 

Q.  That  was  the  first  transaction  and  for  that 
you  received  a  finders  fee  and  a  commission.  Now, 
take  the  second  transaction.  What  was  that  com- 
pared to  the  one  I  have  described  probably  more 
than  you  have  ? 
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A.  I  bought  the  lumber  from  the  woods  mills 
and  had  it  delivered  to  a  railroad  siding  and  loaded 
on  cars  and  had  it  shipped  to  ^ir.  Rothstein  for  a 
flat  price.  [32] 

Q.     How  did  he  pay  you  on  that? 

A.  In  the  same  manner,  sight  draft  attached  to 
bill  of  lading. 

Q.  AVas  there  any  finders  fee  in  connection  with 
that  .^  A.     No ;  a  flat  price. 

Q.     Forty-four  dollars  ($44.00)  a  thousand? 

A.     Forty-four  dollars  a  thousand. 

Q.  I  think  some  of  these  letters  written  by  Mr. 
Reinhardt  say  one,  two,  three  and  four  inches  of 
random  widths  and  lengths  and  thickness — some- 
thing like  that.  I  am  no  lumberman.  What  does  that 
mean,  actually? 

A.  That  meant  that  the  lumber  was  to  be — my 
arrangement  was  the  same  size,  the  same  thickness. 
There  was  only  one  requirement.  It  was  random 
everything  except  as  to  thickness.  The  lumber 
shipped  on  the  cars  had  to  be  one,  two,  three  and 
foui-  inch  and  each  shipment  must  contain  the  same 
thickness — the  same  as  the  former  twenty-six  cars. 

Q.  But  there  was  no  grade  arrangement  in  the 
second  deal  ? 

A.     No  more  than  as  formerly  ship])ed. 

Q.  And  the  figures  one,  two,  three  and  foiii'  had 
reference  to  the  thickness? 

A.     It  was  mill  run.  [33] 
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Q.  It  might  get  you  confused  with  one,  two 
three  and  four — better  grades — but  this  was  a  mill 
run  deal,  was  it?  A.     Yes. 

Q.  Now  to  go  back  to  where  I  interrupted  my- 
self. What  arrangements  did  you  make  to  complete 
this  contract? 

A.  I  built  a  loading  dock  at  the  side  track  at 
Rochester.  I  financed  thirty-five  hundred  dollars 
($3500.00)  of  machinery  installation  for  Mr.  James. 
I  bought  an  edger  for  Mr.  Hagerman  to  cut  one 
and  two  inch  lumber  and  put  the  other  mills  cutting 
three  and  four  inch  lumber  to  get  early  delivery. 

Q.  Now,  explain  the  difference  in  the  woods  mills 
of  equipment  necessary  to  cut  one  and  two  inch 
lumber  and  three  and  four  inch  limiber,  if  you  will. 

A.  It  took  this  equipment — different  equipment. 
A  head  saw  could  cut  the  slabs  off  the  side  of  a  log 
and  not  waste  much  of  the  log,  but  in  manufacturing 
that  into  one  and  two  inch  lumber — those  power  saws 
in  the  mills  are  that  big — they  take  up  to  one-half 
inch.  So  that,  if  you  cut  a  one  inch  board,  you  lose. 
Whereas,  if  you  cut  the  slabs  off  and  you  can  get  it 
into  the  mill  and  the  saws  which  are  very  thin  will 
enable  you  to  get  six  one  inch  boards  out  of  a  six  by 
six.  But,  if  you  try  to  get  six  inches  of  lumber  out 
of  a  woods  mill  you  waste  a  large  part  of  the  log. 
That  meant  that  in  order  to  get  these  mills  to  cut 
one  and  two  inch  lumber  I  had  to  put  in  the  kind  of 
machinery  that  wouldn't  require  them  to  handle  too 
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nuieli  log-  for  so  little  lumber  and  put  it  through 
their  head  rigs  in  order  to  cut  this  thinner  stuff.  So 
that,  what  I  did  was  to  put  the  mills  to  cutting  four 
inch  cants.  I  had  quite  a  struggle  with  Mr.  Powers 
to  get  me  to  ship  three  and  four  inch  lumber.  That 
enabled  me  to  make  early  shipments  while  I  was 
getting  these  other  mills  set  up,  which  was  what 
they  originally  wanted.  I  went  to  this  expense  and 
there  were  loading  arrangements  and  loading  jacks 
and  many  other  expenses  that  1  went  to.  I  made  full 
preparations  and  was  in  full  swing 

Q.     Where  was  your  loading  point,  hy  the  way? 

A.  Rochester,  Washington.  Two  miles  from  most 
of  our  mills. 

Q.  And  who  were  the  mills  that  you  made  ar- 
rangements with  to  keep  this  second  transaction  go- 
ing? 

A.  The  mill  th^t  was  going  to  cut  exclusively 
the  one  and  two  inch  lumber  was  the  Hagerman  mill. 
I  got  the  machinery  for  them  to  do  that. 

Q.  And  your  first  two  car  loads  were  what  thick- 
ness? 

A.  The  first  two  car  loads  were  four  inches  in 
thickness. 

Q.  Now,  your  agreement  there  provided  that  3'ou 
hnd  [35]  to  have  shipping  instructions  as  to  throe 
and  four,  did  you  not  ?  A.     Yes. 

Q.     From  Mr.  Rothstein?  A.     Yes. 
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Q  But  that  in  the  absence  of  any  instructions 
one  and  two  were  to  go  where? 

A.     Carlson  Planing  Mill,  Vancouver. 

Q.  As  to  the  first  two,  were  you  given  shipping 
instructions  by  anybody  ? 

A.  Yes.  Mr.  Rothstein  instructed — he  had  us 
send  the  four  inch  cants  to  the  Carlson  Planing  Mill, 
which  is  where  he  had  intended  having  the  one  and 
two  inch  go. 

Q.  And  that  was  about  wdiat  time,  with  reference 
to  March  8,  1947? 

A.  I  think  the  first  car  was  shipped  eleven  days 
after  March  8th.  I  think  it  was  shipped  March  19th. 
Loaded  on  the  <?ar  and  on  its  way  March  19th. 

Q.  Can  you  approximate  the  time  when  your 
third  car  was  ready  for  shipment? 

A.  I  don't  have  that  record.  I  could  get  it  from 
the  railroad  company. 

Q.     Was  it  after  April? 

A.  No;  it  w^as  in  the  month  of  March,  although 
there  was  great  difficulty  then  in  getting  cars.  [36] 

Q.  By  this  time  state  whether  or  not  the  plants 
upon  which  you  relied  to  get  the  one  and  two  inch 
cut  were  beginning  to  operate? 

A.  Yes.  We  had,  we  loaded  two  cars  and  had 
trouble  getting  our  cars  in  for  loading.  There  was  a 
shortage  of  cars  in  the  Northwest.  We  got  a  car 
loaded. 

Q.     That  was  on 

A.     Four  inch.  On  the  loading  dock  and  I  had  an- 
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other  car  ready  for  loading.  And  then  back  of  that 
on  the  groimd  I  had  between  five  and  six  cars  of  one 
and  two  inch  as  soon  as  I  could  get  this  other  stuff 
out  of  the  way. 

Q.  Did  you  ever  ship  the  third  car  to  Mr.  Roth- 
stein  ?  A.     I  loaded  it  for  him. 

Q.     It  was  never  shipped? 

A.     I  couldn't  shij)  it.  He  refused 

Q.     AYhy  wasn't  it  shipped? 

A.  He  refused  to  give  shipping  instructions  and 
stated  he  wouldn't  accept  the  car. 

Q.  Now  you  say  he  refused.  Was  that  directly 
to  you  or  through  Powders  ? 

A.     I  called  Mr.  Rothstein. 

Q.     Yes;  tell  us  that  conversation. 

A.  I  told  him  I  had  another  car  and  he  wanted 
to  know  what  thickness  it  was.  He  complained  of  the 
manner  in  which  it  was  loaded,  saying  that  the 
braces  hadn  't  been  [37]  properly  placed  and  it  came 
in  loaded  badly  and  he  had  expected  one  and  two 
inches  and  he  wouldn't  accept  that  car  because  it 
was  four  inch  thickness  and  I  told  him  I  had  one 
and  two  ready  to  ship,  but  that  he  had  to  take  not 
only  til  is  third  car  but  a  fourth  car  before  I  could 
load  one  and  two.  He  said  he  wouldn't  take  any  one 
or  two  or  three  or  four  or  anything  else.  The  con- 
versation ended  so  that  I  called  Mr.  Powers. 

Q.     AVas  there  any  statoinoiit  by  you  to  him  as  to 
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what  you  intended  to  ship  after  all  you  had  on  the 

ground  had  been  shipped? 

A.  I  told  him  I  had  between  five  and  six  cars  of 
one  and  two  at  the  side  track  ready  to  load. 

Q.  You  didn't  make  any  statement  about  what 
would  happen  after  that  time? 

A.  I  did  later.  I  told  them  later  I  was  ready,  will- 
ing and  able  to  perform  the  contract  at  any  time. 

Q.  Did  you  ever,  at  any  time,  ever  state  to  them 
that  you  w^ould  ship  nothing  but  four's? 

A.     No;  I  did  not.  Quite  the  contrary. 

Q.  Now,  at  that  time  you  say  you  had  about  how 
many  thousand  feet  manufactured  and  ready  for 
shipment  at  the  shipping  point? 

A.  I  had  more  than  one  hundred  thousand  feet, 
because  I  had  to  pay  the  truckers  on  that  basis  to 
get  it  [38]  away  from  there  and  into  the  milling 
plants. 

Q.  What  was  the — did  you  compute  the  average 
weight  of  the  first  two  cars  that  you  shipped  ? 

A.  I  didn't  compute  the  weight  but  I  computed 
the  footage. 

Q.     And  that  was  how  much  ? 

A.     I  could  refer 

Q.     About  how  much? 

A.  It  was  about — a  little  over  twenty-one  thou- 
sand feet  per  car,  rough  lumber. 

Q.  And  how  much  rough  lumber  ordinarily  can 
you  get  on  one  of  those  cars  ?  What  is  the  spread  of 
the  variance? 

A.     It  depends  on  the  size  of  the  car.  You  can  get 
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up  to  twenty-eight  thousand  feet  of  rougli  hnnber 

on  a  car. 

Q.  Now,  Mr.  Feak,  you  say  you  had  about  one 
hundred  thousand  feet  on  the  ground.  Had  you  ac- 
tually purchased,  in  order  to  fulfill  this  second  con- 
tract, any  rough  limiber  and,  if  so,  how  much? 

A.  I  had  purchased  on  the  basis  of  the  advances 
I  had  made  the  mills,  I  had  purchased  enough  lum- 
ber to  more  than  fill  the  order  of  twenty  cars. 

Q.  And  after  this  refusal  of  Mr.  Rothstein  to  ac- 
cept any  further  deliveries,  were  you  comj^elled  then 
to  dispose  of  eighteen  car  loads  of  lumber  which 
you  had  purchased  to  fill  the  order?  [39] 

A.    Yes. 

Q.  And  what,  if  any — strike  that.  What,  if 
any,  efforts  did  you  make  to  dispose  of  this  lum- 
ber which  you  had  purchased? 

A.  I  watched  the  lumber  market  which  had 
gone  into  a  decline.  I  tried  to  sell  this  in  both 
Tacoma  and  Oljanpia  Harbor  and  I  tried  to  find 
other  orders  where  I  could  have  it  remillcd  and  dis- 
posed of  and  I  finally  sold,  months  later,  the  lum- 
ber that  I  had  had  transported  to  Tacoma.  I  had 
no  place  to  leave  it  by  the  mill  sites. 

Q.    All  right.    Go  ahead.    You  sold  it  to  whom? 

A.  To  Hncoda  and  to  tlic  Olympia  Harbor  Lum- 
ber Company. 

Q.  And  in  order  to  do  that  did  you  have  to  make 
any  additional  ex])enditures  for  rehandling  and 
transportation?  A.     Yes. 
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Q.     How  nmcli'? 

A.  I  would  have  to  see  my  sheets  but  my  recol- 
lection is  around  seventeen  or  eighteen  hundred 
dollars  for  hauling. 

Q.  I  see.  And  in  the  point  of  figures,  from  the 
time  of  this  refusal,  which  was — you  say — in  the 
latter  part  of  March,  this  refusal  of  Mr.  Rothstein 
to  take  the  third  car,  what  was  the  general  trend 
of  the  lumber  market  in  that  area  with  respect  to 
this  kind  of  lumber?  [40] 

A.     Can  I  give  the  period? 

Q.     Yes;  that  is  right. 

A.     In  January 

Q.     No.    Don't  go  back. 

A.  The  early  part  of  March  lumber  had  re- 
covered and  started  upward.  Demand  and  price 
was  better.  Well,  I  would  say  the  demand  was 
better  w^hich  would  influence  prices. 

Mr.  Reinhardt:  I  would  like  to  object  to  the 
witness  testifying  in  general  as  to  the  lumber  mar- 
ket  

The  Court :  Well,  I  am  assuming  that  he  is  con- 
fining himself  to  the  question  as  applied  to  the 
lumber  here. 

Mr.  Thompson :     Well,  the  market  in  the  locality. 

The  Court:     On  this  type  of  lumber. 

Mr.  Thompson :     Yes ;  I  am  restricting  it  to  that. 

The  Court:  Yes;  the  witness  should  restrict 
his  answer. 

Q.     (By  Mr.  Thompson) :     Go  ahead,  Mr.  Feak. 
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A.     This  type  of  lumber  is  not  simple — 


The  Court:  Without  explaining,  just  state  the 
fact  whether  this  lumber  was  holding  its  own  or 
dropping  or  climbing. 

The  Witness:  It  climbed  a  little  the  first  part 
of  March.  [41] 

Q.     (By  Mr.  Thompson)  :     Aiid 

A.     And  sagged  towards  the  end. 

Q.  Sagged  to  what  extent?  To  a  base  price 
of  forty-four  dollars  ($44.00)  a  thousand  that  you 
had  agreed  upon,  was  it  up  or  dowTi  from  that  base 
point  ?  A.     It  was  way  down. 

Q.     Well,  indicate  in  figures,  if  you  can. 

A.  Some  mills  were  selling  that  same  kind  of 
lumber  at  the  end  of  March,  and  glad  to  get  it,  at 
($35.00)  thirty-five  dollars. 

Q.    Yes. 

A.  Two  months  later  Bucoda  stated  they  were 
willing  to  pay  twenty- two  ($22.00)  or  twenty-eight 
($28.00)  dollars,  depending  on  grade  and  length, 
but  they  did  better  for  me. 

Q.     And  what  did  you  finally  get  for  it  ? 

A.  I  finally  got  thirty-two  fifty  ($32.50)  for 
some  two  hundred  thousand  feet  that  I  took  to 
Bucoda. 

Q.  I  want  to  ask  you  Innv  you  computed  your 
alleged  damage  here,  Mr.  Feak,  in  addition  to  the 
transportation  charges? 

A.  As  I  say,  I  had  bought  more  lumber  than 
it  took  to  fill   the  tw(»nty  car  order.      I    sold   ]iart 
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to  Olympia  Harbor  at  a  better  price  than  I  received 
from  Biicoda.  I  first  took  [42]  the  average  between 
the  two  cars  accepted  and  it  came  to  something 
over  twenty-one  thousand  (21,000)  feet  per  car. 
They  were  small  cars  but  I  thought  that  inasmuch 
as  I  was  computing  my  losses  I  should  confine  my 
claims  to  the  average  amount  that  they  had  ac- 
cepted, so  they  got  the  little  the  best  of  it  on  that 
basis.  I  computed  my  basis  on  425,251  feet  which 
they  refused  to  accept. 

Q.     Which  made  a  damage  of  how  much'? 

A.  The  damage  consists  of  $1701.00  for  hauling 
and  $3333.89  for  the  difference  between  what  I  re- 
ceived from  Olympia  Harbor  for  the  part  they 
took.  And  two  per  cent  discount,  I  took  $21.40, 
and  two  per  cent  on  another  item,  $75.97.  And 
that  price  to  Mr.  Rothstein  was  net.  And  at  Bucota, 
w^here  I  hauled  several  hundred  feet — there  was 
sixty-four  thousand  left  after  grading.  Then  there 
was  the  higher  priced  Imnber  that  I  had  sold  to 
Olympia  Harbor.  I  then  charged  them  for  the  loss 
that  I  took  on  the  Imnber  it  took  to  make  up  the 
425  thousand.  I  sold  to  Bucoda  at  $32.50  a  thou- 
sand. At  $44.00  I  would  have  received  $2831.00  but 
I  received  $2091.08,  to  make  a  difference  of  $739.92. 
The  total  is  $5872.18. 

Q.     That  includes  the  transportation  items  ? 

A.  That  includes  the  transportation  items  but 
it  doesn't  include  the  cost  of  building  the  dock  or 
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wrecking  it  or  any  of  the  credit  loss  that  I  sus- 
tained. [43] 

The  Court :     I  think  we  will  suspend  at  this  time. 

Mr.  Thompson:  I  would  like  to  have  marked  as 
an  exhibit  this  paper  to  illustrate  the  testimony  of 
the  witness  on  the  same  theory  as  the  other. 

The  Court:  Yes.  It  will  not  be  an  exhibit  as 
proof  of  anything. 

Mr.  Reinhardt:     May  I  inspect  this  before 

The  Court:  Yes.  I  understand  it  is  merely  a 
compilation  of  damages  made  up  by  this  Defend- 
ant in  the  aggregate.  You  may  look  at  them.  We 
will    adjourn    Court    until    ten    o'clock    tomorrow 

moniing.  [44] 

*     *     * 

Mr.  Thompson:  At  the  adjournment  of  Court 
yesterday  I  submitted  a  calculation  of  Mr.  Feak's 
to  illustrate  the  damage  for  the  same  i)uriiose  as 
you   porniitted   that  on  the  other  side. 

Tlie  Court:     Have  you  examined  it? 

Mr.  Reinhardt:  There  is  only  this  distinction 
between  the  tw^o  documents.  The  one  before  was 
based  on  documentary  evidence  and  this  is  not. 

The  Court:  This  is  based  upon  the  testimony 
of  the  witness. 

Mr.  Reinhardt:     On  the  oral  testimony. 

The  Court:  Well,  it  is  not  being  admitted  as 
evidence  ])ut  merely  to  be  submitted  to  the  Jury 
so  that  they  iimy  better  know  tlie  contentions  of 
the  parties. 
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[See  pages  124  to  126  of  this  printed  record 
for  unnumbered  tabulations  used  during  trial  of 
cause.] 

Now,  you  may  proceed.  [45] 

*     *     * 

Q.  Is  there  a  publication  known  as  Crow's  Di- 
gest which  has  a  general  circulation  in  the  Imnber 
industry  ?  A.     Yes. 

Q.  And  state  generally  what  that  is.  Don't  go 
into  any  details  but  what  is  the  extent  of  the  cir- 
culation, if  you  will. 

A.  Well,  it  is  used  throughout  the  lumber  in- 
dustry as  an  authority  respecting  prices  and  con- 
ditions. 

Q.  State  whether  or  not  it  has  a  general  circula- 
tion in  the  Pacific  Northwest. 

A.  Throughout  the  full  length  of  the  Pacific 
Coast,  as  a  matter  of  fact. 

Mr.  Thompson:  I  believe  it  is  stipulated,  Coim- 
sel,  that  these  Price  Digests  need  not  be  authenti- 
cated ? 

Mr.  Reinhardt:     That  is  correct. 

Mr.  Thompson:  We  offer  these  Digests  in  evi- 
dence, if  the  Court  please. 

The  Court:     There  is  no  objection,  I  understand? 

Mr.  Reinhardt:     No  objection. 

The  Court:  They  will  be  marked  as  a  single 
exhibit  and  admitted. 

The  Clerk:  Defendant's  Exhibit  Number  A-4 
marked  for  identification  and  admitted  in  evidence. 
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(Document  referred  to  marked  Defendant's 
Exhibit  Nmnber  A-4  for  identification  and  ad- 
mitted in  evidence.)   [50] 


Cross-Examination 

By  Mr.  Reinhardt : 

All  right.  I  would  like  to  have  this  marked,  your 
Honor. 

The  Court:  Is  that  an  exhibit  in  the  pre- 
trial  

Mr.  Reinhardt:     Yes,  your  Honor. 

The  Clerk:  Plaintiff's  Exhibit  8  marked  for 
identification. 

(Docmiient   referred   to   marked   Plaintiff's 
Exhibit  Number  8  for  identification.) 

Mr.  Thompson:     Are  you  offering  it? 

Q.     (By  Mr.  Reinhardt) :     Mr.  Feak 

Mr.  Thompson:     Go  ahead. 

Mr.  Rheinhardt:  It  is  admitted  tliat  this  was 
written  ? 

Mr.  Thompson:     Yes. 

Mr.   Reinhardt:     This  was   authenticated? 

Mr.  Thompson:     Yes. 

Q.  (By  Mr.  Reinhardt) :  Mr.  Feak,  on  June 
3,  1947,  you  wrote  me  a  letter  in  answer  to  a  letter 
from  me. 

Tlie  Court:     You  better  have  it  admitted. 

Mr.  Reinhardt :  I  will  offer  it  in  evidence.  I  am 
sorry. 
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Mr.  Thompson:     No  objection.  [74] 
The  Court:     It  may  be  admitted. 

(Docmnent    pre\dously    marked    Plaintiff's 

Exhibit  Number  8  for  identification  received 

in  evidence.)   [75] 


Q.  Now,  Mr.  Feak,  as  I  recall  your  testimony 
yesterday,  you  said  that  you  had  telephoned  Mr. 
Eothstein  between  March  20th  and  March  30th,  1947, 
to  ask  him  for  shipping  instructions  on  your  third 
and  fourth  cars  of  four  inch  Imnber.  This  is  on  the 
twenty  car  deal ;  is  that  right  ? 

A.  I  called  him?  I  don't  know  what  I  said. 
I  suppose  I  did  if  I  was  asked  the  question. 

Q.  That  is  what  I  want  to  get  clear  in  your 
mind. 

A.  I  called  Mr.  Rothstein  on  the  third  car,  the 
same  as  the  first  two. 

Q.  And  that  was  between  the  20th  and  30th  of 
March  ?  A.     Yes. 

Q.  And  he  told  you  he  wasn't  going  to  take  any 
more  four-inch  lumber? 

A.  Yes;  he  refused  to  give  me  shipping  instruc- 
tions and  said  he  wouldn't  take  any  more  lumber. 

Q.  That  is  what  I  want  to  talk  to  you  about.  You 
say  that  in  that  same  conversation  he  said  that  he 
wouldn't  [76]  take — strike  that.  You  said  yester- 
day, Mr.  Feak,  that  in  that  same  conversation  you 
told  Mr.  Rothstein  you  had  five  cars  of  one  and 
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two-inch  lumber  stacked  behind  tliese  cars  of  four- 
inch  lumber;  is  that  right? 

A.     Yes;  I  told  him  I  had  a  lot  of  it. 

Q.     Ready  for  loading?  A.    Yes. 

Q.     And  he  said  he  wouldn't  take  those  either? 

A.  Yes,  as  I  remember  he  did.  I  am  not  right 
clear  on  that.  It  might  have  been  Mr.  Powers. 
I  did  talk  to  Mr.  Roth  stein  on  the  third  car  and 
I  am  positive  I  told  him  I  had  another  car  of  four- 
inch  and  he  refused  to  take  it. 

Q.     What  happened  to  the  one  and  two-inch? 

A.  As  I  recall,  I  told  him  I  had  a  lot  of  one 
and  two-inch  and  it  might  have  been  Mr.  Powers. 

Q.  What  I  want  to  get  at  is  this :  Did  you  know 
on  that  day,  whether  after  your  conversation  with 
Powers  or  Rothstein,  did  you  know  on  that  day 
that  you  weren't  going  to  ship  any  one  and  two-inch 
lumber  to  Mr.  Rothstein? 

A.  I  had  it  ready  to  ship.  Does  that  answer 
your  question? 

Q.  I  don't  think  so.  Did  Rothstein  then  indi- 
cate to  you  that  he  wouldn't  take  one  and  two-inch 
lumber  ? 

A.  My  recollection  is  that  he  did,  that  either 
Mr.  Powers  or  Mr.  Rothstein  said  he  w^ouldn't  take 
one  and  two-inch  [77]  and  I  am  almost  positive 
that  Mr.  Rothstein  would  not  take  any  more  lumber 
and  he  ])lanied  it  on  the  way  in  w-hich  the  second 
car  had  been  loaded  and  not  on  thickness.  I  might 
have  had  two  conversations  with  him. 
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Q.  If  there  were  two  conversations,  this  was 
on  the  same  clay? 

A.  Xo,  sir;  in  connection  with  the  same  matter, 
the  third  car. 

Q.  Well,  was  it  on  the  same  day,  that  is  what 
you  testified  ? 

A.     I  couldn't  say  as  to  that. 

Q.     That  is  what  you  testified  to  yesterday? 

A.  There  were  several  conversations  that  day 
over  the  telephone.  I  spent  a  lot  of  money  on  phone 
calls.  I  was  in  a  bad  spot  and  the  car  was  loaded 
and  had  to  move  some  place. 

Q.  Very  well.  But  you  are  clear  that  you  did 
tell  Mr.  Rothstein  at  that  time  that  you  had  these 
other  five  cars  of  one  and  two-inch  ? 

A.     My  sincere  belief  is  that  I  did. 

Q.     You  did? 

A.  Yes,  I  am  very  confident  that  I  did.  I  am 
quite  sure  that  I  told  both  Mr.  Powers  and  Roth- 
stein, but  I  know  I  told  Mr.  Powers. 

Q.  And  that  was  in  that  first  conversation  about 
this  [78]  third  car  of  four-inch  lumber? 

A.  Well,  it  was  in  the  conversation  where  I 
asked  for  shipping  instructions  on  the  third  car. 

Q.     That  is  what  I  am  getting  at.  A.     Yes. 

Q.  ISTow,  I  would  like  to  refer  to  your  letter 
of  June  3rd,  Exhibit  8,  in  which  you  said  to  me: 
"The  premise  upon  which  your  client  refused  the 
third  car  was  that  it  was  four  inches  thick."  That 
doesn't  conform  to  your  present  recollection,  does 
it? 
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A.  Oh,  yes,  it  does.  That  entered  into  it.  Every- 
thing entered  into  it.    Thickness  and  loading  an 

Q.  All  right.  "Yonr  order  to  me  included  four- 
inch  lumber."  Now,  listen  to  the  rest  of  this:  "En- 
deavoring to  comply  with  his  changing  mind,  I 
began  the  manufacture  of  one-inch  and  two-inch 
lumber. ' '  Now,  is  that  true  ?  A.     That  is  true. 

Q.  You  then  began  the  manufacture  of  one  and 
two-inch  lumber'? 

A.  That  had  reference — that  had  reference  to 
a  former  time.     I  started  that  right  off  the  bat. 

Q.  I  will  read  this  again:  "Endeavoring  to  com- 
ply with  his  changing  mind,  I  began  the  manufac- 
ture of  one-inch  and  two-inch  lumber."    Did  you? 

A.  I  remember.  I  can  quote  it  for  you  if  you 
want  [79]  me  to.     I  think  pretty  closely. 

Q.  "The  premise  upon  which  your  client  refused 
the  third  car  was  that  it  was  four  inches  thick. 
Your  order  to  me  included  four-inch  lumber.  En- 
deavoring to  comply  with  his  changing  mind,  I 
began  the  manufacture  of  one-inch  and  two-inch 
lumber." 

A.     I  did  begin  the  manufacture  of  it. 

Q.  You  did?  Did  you  begin  it  before  or  after 
you  liad  this  conversation  with  him  about  the  third 
car  of  louv-inch  lumber? 

A.     I  began  it  liefore. 

Q.  You  did?  And  you  think  that  is  what  this 
letter  says? 

A.     I  began  the  manui'aeture  of  it. 
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Q.     Please  answer  that  yes  or  no. 

A.     Yes,  it  does. 

Q.  It  does'?  Then  you  stand  on  your  testimony 
that  you  did  have  those  five  cars  of  one  and  two- 
inch  kuuber  stacked  and  ready  for  loading  when 
Rothstein  refused  the  third  car  of  four-inch? 

A.     Yes;  I  did. 

The  Court:  It  is  now  time  for  the  morning  in- 
termission, so  that  wx  will  take  a  recess  of  fifteen 
minutes. 

(Whereupon  the  jury  retired,  and  at  11:00 
o'clock  a.m.,  October  19,  1949,  a  recess  was  had 
until  11:15  o'clock  a.m.,  October  19,  1949,  at 
w^hich  time,  jury  and  counsel  heretofore  noted 
being  present,  the  following  proceedings  were 
had,  to  wit:) 

The  Court :     Now  you  may  proceed. 

Q.  (By  Mr.  Reinhardt)  :  Mr.  Feak,  did  you 
testify  when  I  was  questioning  here  that  you  went 
to  the  O.P.A.  and  got  their  approval  in  connection 
with  the  price  tally  understanding  that  you  were 
talking  about? 

A.  I  went  to  the  O.P.A.  a  number  of  times  in 
Seattle  and  I  was  told  that  handling  it  in  this  man- 
ner was  within  the  regulations. 

Q.     Did  you  do  that  in  connection  with  the 
price   tally  understanding? 

A.     I  don't  know  that  I  discussed  with  them.    I 
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asked  how  I  could  charge  live  per  cent  finders  fee, 

Q.  I  don't  want  to  go  into  that.  Just  answer 
the  question  I  asked.  A.     Pardon  me. 

Q.     You  say  you  did  not? 

A.     I  don't  recall  that  I   did. 

Q.  I  don't  know  whether  that  had  been  your 
testimony  or  not.  Now,  going  back — or  one  other 
thing,  Mr.  Feak — I  think  you  testified  that  Mr. 
Risch  tallied  this  lumber  as  it  went  on  to  the  green 
chain?  [81]  A.     Yes. 

Q.  What  is  the  green  chain?  This  is  in  the  re- 
manufacturing  mill?  A.     Yes. 

Q.    What  is  the  green  chain? 

A.  It  is  a  travelling  chain  on  which  the  lumber 
is  dumped  and  the  chain  picks  it  up  a  piece  at  a 
time  and  carries  it  over  a  platform  and  drops  it 
down  where  it  goes  through  the  resaw.  It  travels 
about  fifteen  or  twenty  feet  in  that  process. 

Q.  Is  the  green  chain  the  beguming  or  end  of 
the   remanuf acturing   process  ? 

A.     At  the  beginning. 

Q.     It  is  not  where  the  finished  lumber  comes  out  ? 

A.     No;  it  isn't. 

Q.  What  do  you  call  it  then  where  the  finished 
lumber  comes  out?  A.     What  is  that? 

Q.  AVhat  do  you  call  the  mechanism  on  which 
the    finished    lumber   comes   out? 

A.  It  comes  out  on  the  same  type  of  trav(^lling 
conveyor. 
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Q.     Is  that  a  green  chain,  too? 

A.     There  is  a  floor 

Q.  I  understand  that .  I  am  just  asking  for 
the  name  [82]  of  the  equipment  at  the  finished  end 
that  corresponds  to  the  green  chain  at  the  rough 
end. 

A.     I  don't  know  what  they  call  it. 

Q.  You  don't  know?  All  right.  Now,  just  be- 
fore the  recess,  Mr,  Feak,  you  were  on  the  ques- 
tion of  the  status  of  the  five  cars  of  one  and  two- 
inch  lumber  at  the  time  you  requested  instructions 
from  Rothstein  about  the  third  car  of  four-inch 
and  your  testimony  was  that  those  five  cars  of  one 
and  two-inch  Imnber  were  then  stacked  behind  the 
cars  of  four -inch? 

A.  The  one  and  two-inch,  something  over  one 
hundred  thousand  feet. 

Q.  That  was  stacked  there  at  the  time  you  asked 
Rothstein  for  instructions  of  the  car  of  four-inch? 

A.  Yes,  sir.  It  wasn't  there  probably  at  the 
time  the  third  car  was  ready  but  before  I  found 
that  I  had  to  transship  it  to  someone  else.  I 
stopped  it  when  I  found  out  he  wasn't  going  to 
take  it. 

Q.  But  there  was  a  substantial  cjuantity  there 
before  you  found  out  he  wouldn't  take  the  third 
car?  A.     Oh,  yes. 

Q.  In  your  letter  of  June  3rd,  again,  which  you 
wrote  me,  after  I  told  you  this  law  suit  would  be 
filed,  you  said,  "Endeavoring  to  comply  with  his 
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changing  mind,  I  began  the  manufacture  of  one- 
inch  and  two-inch  knnber  [83]  and  when  a  num- 
ber of  carloads  were  at  the  sidetrack  ready  for 
loading,  I  called  Mr.  Powers  and  asked  him  to 
check  with  Mr.  Rothstein  to  be  sure  he  hadn't 
changed  his  mind  again."  Do  you  remember  writ- 
ing that?  A.    Yes. 

Q.  Now,  isn't  it  true  that  that  indicates  that 
the  first  time  this  one  and  two-inch  lumber  wasn't 
stacked  there? 

Mr.  Thompson:  I  object  to  that  as  argumenta- 
tive. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Reinhardt) :  Now,  actually,  Mr. 
Feak — actually,  Mr.  Feak — there  wasn't  any  oc- 
casion for  you  to  talk  either  to  Mr.  Powers  or  to  Mr. 
Rothstein  about  one  and  two-inch  lumber  in  con- 
nection with  these  twenty  cars,  because,  if  I  un- 
derstand you  correctly,  under  your  arrangement 
with  him,  the  one  and  two-inch  lumber  was  sup- 
posed to  be  shipi:)ed  to  the  Carlson's  mill  in  Van- 
couver; isn't  that  right? 

A.  Jt  is  true  that  th(»  one  and  two-inch  was  to 
be  slii])ped  to  the  Carlson's  mill,  but  it  is  not  true 
that  there  was  no  occasion  to  call. 

Q.  I  Jut  you  didn't  know  where  you  could  ship 
llic  tlii-cc  and  four-inch  lumber,  did  you? 

A.  I  had  to  get  shi])])ing  instructions  on  the 
three  and  four-inch.  [84] 
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Q.  So  that  there  was  reason  to  talk  about  the 
three  and  four-inch  kmiber,  wasn't  there? 

A.  Yes.  There  was  reason  to  talk  about  all  of 
it  when  he  refused  to  take  any  of  it. 

Q.  And  isn't  it  true  that  throughout  the  nego- 
tiations you  had  with  Mr.  Rothstein  that  resulted  in 
this  arrangement  for  the  delivery  of  twenty  cars, 
that  Mr.  Rothstein  always  stressed  the  fact  that 
what  he  was  most  anxious  to  get  was  one  and  two- 
inch  lumber? 

A.  If  you  admit  that  Mr.  Powers  was  his  agent, 
yes.  I  didn't  see  Mr.  Rothstein  in  connection  with 
this  deal  at  all. 

Q.     In  connection  with  what  deal? 

A.     This  twenty-car  deal. 

Q.  You  didn't  see  him  in  connection  with  that 
at  all?  A.     No. 

Q.  I  thought  yesterday  you  testified  you  said 
you  saw  Mr.  Rothstein  out  at  his  mill? 

A.  He  said  then  definitely  he  would  not  take 
any  more  lumber  from  me  and  he  didn't  propose 
that  I  sell  him  any  whatever. 

Q.     That  was  before  the  twenty-car  deal? 

A.     Yes. 

Q.  So  that  there  w^as  no  discussion  between  you 
and  [85]  Mr.  Rothstein  regarding  this  twenty-car 
deal?  A.     No. 

Q.     At  any  time? 

A.  Not  directly  with  him,  except  through  Mr. 
Powers  and  you. 
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Mr.  Thompson:  When  you  say  "at  any  time/' 
Counsel — he  testified  as  to  telephone  conversations. 

A.  (Continuing)  :  Except  after  the  twenty-car 
deal  was  consummated.  And  then  I  had  to  get  ship- 
ping instructions.  Mr.  Powers  washed  himself  out 
of  the  deal  so  then  I  talked  to  Mr.  Eothstein.  [86] 

*     *     * 

Q.  (By  Mr.  Rheinhardt)  :  Now,  Mr.  Feak,  I 
think  yesterday  you  testified  that  you  advanced  two 
thousand  dollars  to  Hagerman  so  that  [89]  he  could 
install  an  edger  in  a  mill  ? 

A.     No;  I  bought  one  and  sold  it  to  him. 

Q.     You  bought  one  and  sold  it  to  him? 

A.  He  hasn't  paid  for  it;  he  hasn't  paid  for  it 
yet. 

Q.     I  see.  A.     But  I  paid  for  it. 

Q.  Yes.  What  size  cutting  edge  did  that  edger 
have? 

The  Court:  I  don't  think  you  need  to  devote 
much  time  to  that.  That  isn't  an  item  of  claimed 
damages,  is  it? 

Mr.  Thompson:  No,  we  didn't  base  any  claim 
for  damages  on  that.  That  was  part  of  the  oral 
])icture  tliat  the  witness  testified  to.  We  make  no 
claim  to  that. 

Mr.  Reinhardt:  1  think  it  lias  some  significance, 
your  Honor. 

The  Court:  Not  sufficient — we  liave  too  many 
matters  here  tliat  are  direct  without  getting  too  far 
afield. 
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Mr.  Reinhardt:     Thank  you. 

Q.  (By  Mr.  Reinhardt) :  Mr.  Feak,  when  did 
you  start  dealing  with  the  mills  we  mentioned  be- 
fore that  supplied  the  lumber  that  you  shipped  to 
Rothstein  ? 

A.  I  started  dealing  with  the  James  mill  in 
April,  1946.  With  Harrington  about  one  month 
later.     With  Brink  several  months  later.  [90] 

Q.     Well,  can  you  be  more  explicit  than  that? 

A.     No;  I  can't. 

The  Court:  Oh,  I  think  that  is  sufficient.  The 
point  you  wanted  to  show^  is  whether  he  was  deal- 
ing with  these  mills  before? 

Mr.  Reinhardt:     Yes. 

Q.  (By  Mr.  Reinhardt) :  You  were  dealing 
with  all  these  mills  before  you  got  this  order  in 
October?  A.     Yes;  that  is  true. 

Q.  You  said  you  had  advanced  money  to  all 
these  mills? 

A.     I  kept  them  owing  me  lumber  all  the  time. 

Q.  And  that  was  from  the  very  beginning  of 
your  dealings?  A.     Yes. 

Q.  Now,  did  that  continue  throughout  the  entire 
period  of  your  dealings  with  them? 

A.     In  a  general  way;  yes. 

Q.  In  general,  you  always  prepaid  them  for 
liunber  ? 

A.  That  was  how  I  was  able  to  buy  it,  and  the 
others  couldn't  because  we  all  paid  the  same  price. 

Q.     I  didn't  get  that. 
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A.  Nobody  was  allowed  to  pay  more  than  a  cer- 
tain price  and  I  paid  cash.  Everybody  wanted  to 
get  lumber.  [91] 

Q.     Now,  did  you  take  their  entire  output? 

A.    No. 

Q.  Did  you  take  any  lumber  from  them  except 
the  lumber  that  they  cut  from  your  stumpage  ? 

A.    Yes. 

Q.     A  substantial  amount  ? 

A.     According  to  my  definition  of  substantial. 

Q.  In  relation  to  the  amomit  that  they  cut  from 
your  stumpage,  was  it  more  or  less*? 

A.    Well,  you  would  have  to  name  the  mills. 

Q.    Well,  all  right. 

A.     It  varied. 

Q.  Now — well,  you  said  Mr. — who  was  the  fellow 
that  you  sold  the  edger  to? 

A.    Mr.  Hagerman  and  James. 

Q.     Hagerman  is  still  indebted  to  you,  isn't  he? 

A.    Yes. 

Q.     Are  these  others  indebted  to  you? 

A.  Mr.  James  owes  me  a  balance  but  there  is  a 
man  paying  it  out  so  much  a  thousand  on  the  mill 
cut.  That  is  taken  care  of.  I  made  a  settlement 
witli  him.  I  would  say  Mr.  James  doesn't  owe  me 
any  money. 

Q.     But  all  the  others  do? 

A.     Ilaucrnian  does;  yes. 

Q.      I).,  any  o\'  \hv  others?  [JVJ] 
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A.  Neimi  owes  me  a  small  balance,  I  believe. 
Who  else  furnished?    Harrington? 

Q.    Yes? 

A.     Yes;  Harrington  owes  me  money. 

Q.     Cordell?  A.     Yes. 

Q.     Brink?  A.     Yes. 

Q.     Is  that  all  except 

A.  Practically  all  those  mills  owe  me  money  be- 
cause we  all  ran  out  of  money  when  Rothstein 
didn't 

Q.     We  are  not  interested  in  the  reason  why. 

Mr.  Thompson :  I  submit  that  the  witness  should 
be  allowed  to  answer. 

The  Court:  He  has  gone  on  enough.  I  can't  quite 
see  the  relevancy  of  the  interrogation  on  this  partic- 
ular line.  It  might  have  some  bearing  on  the  dam- 
ages, if  any,  to  be  coming  to  this  witness  but  it  isn't 
getting  directly  to  the  matter  of  what  loss  he  sus- 
tained, or  claims  he  sustained. 

Q.  (By  Mr.  Reinhardt) :  Now,  if  it  is  true,  as 
you  say,  Mr.  Feak,  that  these  mills  were  always  in- 
debted to  you  for  lumber  during  this  period,  you 
didn't  actually  go  out  and  buy  lumber  expressly 
for  Rothstein?  [93] 

A.  In  the  instances  where  I  shipped  it  for  him 
I  would  say  I  did. 

Q.  You  would  say  you  did,  but  the  fact  is  that 
whether  you  had  had  this  order  from  Rothstein  or 
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not,  you  would  have  been  receiving  lumber  from 

these  mills? 

A.     I  would  have  tried  to  find  other  buyers;  yes. 

Q.  That  is  right;  but  you  were  in  the  position 
where  the  mills  were  obligated  to  deliver  lumber  to 
you? 

A.  Not  necessarily.  In  some  cases.  Only  when 
I  paid  them  the  full  price. 

Q.  Yes.  But,  in  any  case,  I  think  you  testified 
that  you  had  advanced  money  to  these  mills  as  pre- 
payment for  lumber;  is  that  right? 

A.     That  is  the  way  I  advanced  it. 

Q.  All  right;  and  that  you  had  done  that  long 
prior  to  October,  1946? 

A.     That  is  true ;  but  they  were 

Q.  So  that — so  that,  whether  you  had  gotten  this 
order  from  Eothstein  in  October,  1946,  or  not,  you 
would  have  been  getting  lumber  from  the  mill — yes 
or  no,  Mr.  Feak  ? 

A.     I  don't  know. 

Q.  But  in  any  case,  you  had  ])aid  them  for  lum- 
ber? 

A.  I  had  advanced  them  money,  which  would  be 
redeemal)lr  in  lumber  or  the  return  of  my  money. 

Q.  And  further,  some  at  least,  of  the  lumber  that 
these  mills  were  delivering  to  you  came  from  logs 
that  were  (-ut  from  your  timber  stand;  isn't  that 
right? 
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A.  It  came  from  logs  which  I  sold — standing 
timber  which  I  sold — to  these  fellows'  mills. 

Q.     It  was  your  timber? 

A.     It  was  before  I  sold  it  to  the  mills. 

Q.     Originally? 

A.     At  the  time  it  was  cut  it  was  not  my  timber. 

Q.  I  am  not  getting  into  legal  niceties  but,  the 
mill  paid  you  for  the  logs  they  took  out  of  your  stand 
of  timber  ?  A.     That  is  right. 

Q.  And  those  are  the  logs  that  these  mills  cut 
and  then  they  delivered  the  lumber  to  you? 

A.     Yes. 

Q.  And  they  would  have  done  that  whether  you 
got  this  order  from  Rothstein  or  not? 

A.  Very  likely  they  would  have.  There  is  no 
certainty,  however,  that  they  would  have. 

Q.  Were  they  still  cutting  your  timber  in  March, 
1947? 

A.    What  time  in  March  ? 

Q.     Anytime  in  March  ? 

A.  Yes ;  they  were  all  cutting,  as  I  remember,  at 
that  [95]  time  except — with  the  possible  exception 
of — Neimi. 

Q.  They  were  all  cutting  your  timber  at  that 
time? 

A.  No.  Mr.  Harrington  was  not  cutting  my  tim- 
ber. 

Q.  Was  he  delivering  lumber  to  you  in  March, 
1947? 
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A.     Yes. 

Q.  What  about  the  other  kimber  that  was  being 
delivered  to  you  in  March,  1947? 

A.     Mr.  James 

Q.     Well,  was  some  of  it  from  your  stumpage  ? 

A.     Some  of  it  was ;  yes. 

Q.  Now,  I  don't  recall  definitely,  Mr.  Feak,  but 
did  you  testify  that  the  stumpage  you  received  from 
these  mills  was  below  the  price  that  you  could  have 
received  from  other  mills? 

The  Court :  You  mean  the  lumber,  not  the  stump- 
age. 

Mr.  Reinhardt:  No.  The  stmnpage,  when  they 
bought  his  stumpage. 

The  Court :     The  stumpage  he  sold  ? 

Mr.  Reinhardt:  That  is  right.  He  owned  the 
tinil)er. 

The  Court:  He  says  he  sold  the  stumpaue  to  the 
mills  that  were  cutting. 

Mr.  Reinhardt:     Let's  get  it  clear. 

The  Court:     Is  that  the  statement  you  made? 

The  Witness:     Yes;  your  Honor. 

The  Court:  Yes;  that  is  very  clear.  You  would 
bo  confusing  when  you  confuse  stumpage  with  hini- 
bor. 

Mr.  Reinhardt:  I  would  like  to  get  this  clear  in 
my  own  mind,  if  I  may. 

The  Court:  We  will  have  to  move  along  because 
the  Court  can't  take  an  indefinite  time  on  cross-ex- 
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amination.  We  have  been  at  it  for  some  time.  Do 
you  desire  to  ask  him  again  ?  It  is  very  clear  in  the 
mind  of  the  Court,  and,  I  think,  in  the  minds  of  the 
Jury  what  he  testified  to.  Whether  it  is  a  fact  or 
not  is  for  the  Jury  to  determine,  but  if  you  want  to 
ask  him  again  whether  he  retained  the  stumpage 

Mr.  Eeinhardt:  Well,  in  order,  your  Honor,  to 
determine  whether  what  he  says  is  true,  I  would  like 
to  have  him  state  something  on  which  I  can  ques- 
tion him. 

The  Court:  Well,  propound  your  question,  Mr. 
Reinhardt,  so  that  we  can  get  along. 

Mr.  Eeinhardt:     Yes. 

Q.  (By  Mr.  Reinhardt)  :  As  I  understand  it, 
Mr.  Feak,  you  owned  a  stand  of  timber  called  the 
Sergeant  tract;  is  that  right? 

A.     I  bought  it  and  owned  it  originally. 

Q.  Yes.  Now,  am  I  correct  in  miderstanding 
that  these  mills,  that  you  say  cut  your  timber,  or  cut 
logs  from  [97]  your  timber,  paid  you  for  the  privi- 
lege of  going  into  the  woods  that  you  owned  and 
cutting  those  trees  into  logs  and  taking  them  into 
your  mill  to  cut  % 

A.  They  bought  the  timber — the  standing  trees — 
and  paid  me  as  they  cut  it  seven  dollars  ($7.00)  a 
thousand. 

Q.  That  is  what  I  am  trying  to  get  at.  So  that, 
when  they  took  these  logs  they  paid  you  seven  dollars 
a  thousand  for  the  logs ;  is  that  right  ?  A.     Yes. 

Q.     And  the  logs  they  paid  you  seven  dollars  a 
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thousand  for  they  cut  into  boards  and  they  delivered 

you  the  boards  ? 

A,     Tliat  is  true.    They  sold  them  back  to  me. 

Q.  That  is  what  I  understood  and  wanted  to  get 
clear  in  my  owai  mind.  Now,  did  you  or  did  you  not 
testify  yesterday  that  the  money  that  these  mills 
paid  you  for  those  logs — that  is  the  seven  dollar 
figure — was  less  than  what  you  could  have  gotten 
from  somebody  else  *? 

A.     I  testified — I  so  testified. 

Q.     You  did?    Was  that  true  in  March,  1947? 

A.     I  think  so. 

Q.  Now,  if  that  was  true  in  March,  1947,  and  if 
it  was  true  that  Mr.  Rothstein  refused  to  take  any 
more  of  your  lumber  in  March,  1947,  then  you  would 
have  profited  by  that  to  the  extent  that  you  could 
have  sold  your  logs  for  more  [98]  than  you  were 
getting  from  these  mills.    Isn't  that  right? 

A.     No;  that  isn't. 

Mr,  Thompson:  I  will  object  to  that  as  argu- 
mentative. 

^riie  Court:     I  will  hav(^  to  sustain  the  objection 

as  ai'gumentative.  [99] 

*     *     * 

Q.  Now,  Mr.  Feak,  yesterday — tliis  morning — a 
sti])ulati()n  was  presented  here  purpoi-tiiig  to  show 
your  sales  of  this  lumber  lliai  you  liad  planned  to 
send  to  Rothstein.    Is  that  essentially  what  this  is? 

A.     Yes. 
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Q.  The  dates  on  here  are  from  June  9th  to  Au- 
gust 27th ;  is  that  right  ? 

A.  I  don't  know.  If  you  show  it  to  me  I  will  tell 
you. 

(Document  handed  to  witness.) 

A.     (Continuing)  :    The  dates  given  here 

Q.     Well,  just  answer  my  question.  A.     Yes. 

Q.  Yes ;  they  do.  Does  that  mean  that  you  sold 
this  lumber  between  those  two  dates  % 

A.  Yes,  I  sold  it.  I  hauled  it  to  the  remilling 
plant  and  finally  sold  it  to  the  remilling  plant. 
Some  of  it  had  lain  there  for  months,  of  course. 

Q.  Is  it  your  statement  that  you  were  unable  to 
sell  any  of  this  lumber  before  June  9th'?  Just  yes 
or  no,  Mr.  Feak  ? 

A.     Yes ;  at  the  price  I  finally  received.  [103] 

Q.  In  other  words,  at  any  time  prior  to  June  9th 
it  would  have  been  impossible  for  you  to  sell  this 
lumber  for  $32.50  a  thousand,  or  more  ? 

A.     I  got  forty  dollars  for  it. 

Q.     Yes  or  no,  Mr.  Feak'? 

A.     On  part  of  it,  yes,  on  part  of  it,  no. 

Q.  All  right.  Now,  I  take  it  then  that  you  refer 
to  the  fact  that  part  of  this  was  sold  at  $32.50  and 
part  at  $40.00?  A.    Yes. 

Q.  Now,  as  to  the  part  sold  at  $32.50,  is  it  your 
statement  that  you  could  not  have  sold  that  for 
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$32.50  or  more  prior  to — what  was  the  date  of  that 

sale? 

A.  That  sale  was — I  don't  have  the  dates  of  the 
sale  here.  My  bookkeeper  is  here.  He  could  give 
it  to  you.    You  can  ask  him. 

Q.    AVell,  but  it  wasn't  before  June  9th? 

A.     No;  it  wasn't. 

Q.     Was  it  before  July  9th  % 

The  Court:  He  says  he  doesn't  know,  Mr.  Rein- 
hardt,  and  we  will  just  put  in  a  lot  of  time. 

Mr.  Reinhardt :    All  right. 

Q.  (By  Mr.  Reinhardt)  :  Now,  Mr.  Feak,  going 
back,  you  testified  that  you  had  seven  cars  of  this 
lumber  ready  around  March  19th,  [104]  or  20th? 
Isn't  that  right?  The  two  cars  of  four-inch  and  the 
five  cars  of  one-  and  two-inch  ?  A.     March  9th  ? 

Q.     19th?  A.     No;  I  didn't  say  that. 

Q.     Well,  when  were  those  ready? 

A.  Sometime  after  the  third  car  was  refused, 
which  was  later  than  March  20tli. 

Q.     After  the  third  car  was  refused. 

A.    Yes. 

Q.  Well,  then,  is  it  true  that  when  the  tliird  car 
was  refused  you  did  not  have  the  five  cars  of  one- 
incli  icady  for  loading? 

A.  No,  at  the  time  the  third  car  was  refused,  and 
I  new  there  was  no  hope  of  getting  Mr.  Rothstein  to 
take  it,  there  was  that  much  lumber  accumulating 
and  fiivllicr  slii]>ni(Mits  to  tlic  side  track  were  stop])e(l 
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simultaneously  with  the  knowledge  that  Mr,  Roth- 
stein  would  not  take  the  third  car. 

Q.  Now,  I  go  back  to  the  early  part  of  our  ses- 
sion this  morning  and  ask  you  if  you  did  not  then 
say,  and  also  yesterday,  that  Rothsfein  refused  the 
one-  and  two-inch  lumber  that  you  told  him  was 
ready  and  piled  up  on  the  siding  when  you  asked 
him  for  shipping  instructions  on  the  third  car  of 
four-inch  lumber?  A.     That  is  right.  [105] 

Q.     Well,  was  it  there  or  not  at  that  time  ? 

A.     It  was  there,  but  as  I  say  it  kept  moving  in. 

Q.  It  was  there  on  March  9th  wiien  you  asked 
for  shipping  instructions'?  A.     No,  it  was  not. 

Q.     When  did  you 

A.     I  shipped  my  first  car  on  the  19th. 

Q.     And  when  did  you  ship  the  third  car? 

A.  Late  March  or  early  April,  because  there  was 
a  car  shortage. 

Q.  And  you  testified  yesterday  it  was  late  in 
March,  not  later  than  March  30th. 

A.  I  will  let  that  answer  stand.  If  you  want 
definite  records,  I  will  get  them  for  you. 

Q.  This  is  satisfactory  for  me.  So  that  the  last 
seven  cars  of  lumber  were  available  by  March  30th, 
weren't  they?  A.     Nme  cars. 

Q.     Nine  cars?  A.     At  least  nine  cars. 

Q.  And  the  rest  of  them  came  in  pretty  fast  after 
that  because,  I  think,  you  testified  by  that  time  all 
the  mills  were  set  up  and  rolling;  isn't  that  right? 

A.  No;  I  didn't  testify  to  that  and  that  wasn't 
exactly  the  fact.  [106] 
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Q.  That  wasn't  exactly  the  fact,  but  it  was  con- 
teinj)lated  in  any  case  in  your  arrangements  regard- 
ing this  twenty-car  deal  that  all  the  twenty  cars 
would  be  delivered  within  thirty  days,  if  possible? 

A.     Yes. 

Q.  And  that  was  one  of  the  reasons  w^hy  this 
business  about  the  four-inch  was  added,  isn't  that 
right,  so  that  you  could  deliver  within  approxi- 
mately thirty  days  ?  A.     Yes. 

Q.  And  that  thirty  days  started  lunnin^-  March 
11th? 

Mr.  Thompson:  I  think  I  will  object  to  that  on 
the  grounds  that  it  violates  the  oral  evidence  rule 
because  the  written  letters  definitely  set  forth  that 
date. 

The  Court:    Objection  overruled. 

Q.  (By  Mr.  Reinliardt) :  So  that,  if  you 
were 

The  Court:  Avoid,  as  much  as  you  can,  what 
would  l)e  in  the  nature  of  argument. 

Mr.  Reinhardt:    Yes. 

Q.  (By  Mr.  Reinhardt) :  If  you  were  to  have 
complied  with  this  arrangement  substantially  all  the 
lumber  would  have  been  available  by  April  11th, 
approximately?  A.     Substantially;  yes. 

Q.  Now,  these  Crow's  Reporters  have  been  in- 
troduced. [107]  Now,  you  have  those  Rejiorters  for 
the  ])eri()d  March  20th,  I  believe,  to  May  29th;  is 
that  right?  A.     Yes. 

Q.     Now,  ill  those  pam])hlets  is  there  any  i)lace 
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where  the  going  market  price  for  this  kind  of  lum- 
ber is  indicated? 

Mr.  Thompson:  I  object  to  that  on  the  gromids 
that  the  pamphlets  are  the  best  evidence  of  what 
they  contain. 

The  Court:  He  may  answer,  but  you  can  get  to 
the  thing  much  easier  if  you  had  checked  it  out  for 
liim  and  wanted  to  show  that  the  price  was  a  certain 
amount  rather  than  have  the  time  consumed.  You 
have  something  in  mind  there,  don't  you,  Mr.  Rein- 
hardt,  about  the  i^rice  of  lumber  which  is  in  there? 
I  don't  want  to  go  into  detail  because  those  docu- 
ments go  to  the  Jury. 

Q.  (By  Mr.  Reinhardt)  :  Xow,  for  the  March 
20th  pamphlet,  it  shows  the  price  range  is  forty  dol- 
lars to  fifty  dollars,  with  most  sales  at  forty-two 
dollars.  April  3rd,  thii^ty-eight  to  fifty-five  dollars  ; 
most  sales  at  forty-two  dollars  to  forty-five  dollars. 
May  1st,  thirty-five  dollars  to  forty-five  dollars. 
May  15th,  thirty-five  dollars  to  $47.50.  And,  May 
29th,  thirty  dollars  to  forty-two  dollars. 

A.     That  last  clause  there  explains  that. 

Q.     Well,  I  won 't  mention  that.  [108] 

A.     All  right. 

Q.  Those  figures  indicate  the  market  during 
those  respective  periods,  do  they  not,  Mr.  Feak  ? 

A.     They  indicate  a  falling  market;  yes. 

Q.  AThether  it  was  rising  or  falling,  those  were 
the  prices  at  which  transactions  occurred  during 
that  time,  weren't  they?  A.     I  assume  so. 
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Q.  (By  Mr.  Reinhardt) :  Mr.  Feak,  just  to 
make  it  sure  as  I  imderstand  it,  you  claim  that 
you  had  one  hundred  thousand  feet  of  this  lumber 
ready  for  loading  —  whenever  it  was — when  you 
learned  that,  you  say,  Mr.  Rothstein  told  you  he 
wouldn't  take  any  one  and  two  inch;  is  that  right? 

A.     Yes. 

Q.  Now,  this  stock  was  stacked  at  Rochester  at 
your  siding  at  Rochester*? 

A.  Most  of  it  was  stacked  there  but  it  was  all 
there  by  the  time  I  knew^  he  wouldn't  take  any 
more. 

Q.  That  is  right.  Now,  you  have  an  item  in 
your  computation  of  alleged  loss  of  loss  in  the  cost 
of  hauling  for  425  thousand  feet.  If  you  had 
stopped  hauling  lumber  to  that  siding  when  you  had 
this  one  hundred  thousand  feet  there,  that  item 
would  be  four  hmidred  instead  of  seventeen  hun- 
dred; isn't  that  right?  A.     No;  it  is  not. 

Q.     Why  not? 

A.  On  all  the  lumber  piled  u]i  at  the  siding  [110] 
the  freight  was  all  paid.  I  had  to  pay  seven  dollars 
a  thousand  to  get  that  hauled  to  Olympia  and 
Tacoma.  Then  I  had  to  pay  four  dollars  a  thousand 
to  get  it  hauled  to  the  mill  site. 

Q.  1  lun  talking  about  this  item  of  $1701,  which 
is  based  <>n  four  dollars  a  tliousnud  for  hauling 
425  thousand  feet.  I  say,  if,  instead  of  hauling  that 
other  325  thousand  feet,  after  you  claim  you  knew 
that   the   balance   would   not   be   taken,    vou   W(^uld 
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have  saved  that  four  dollars,  that  particular  foui' 

dollars  ? 

A.  I  would  have  saved  the  four  dollars  not  only 
on  that  but  on  the  rest  of  the  lumber  that  I  ordered 
to  fill  Rothstein's  order. 

Q.  And  if  you  had  stopped  these  mills  from 
cutting,  if  they  were  cutting  especially  for  this 
order,  at  that  time,  you  wouldn't  have  wound  up 
with,  as  you  claim,  425  thousand  feet? 

A.  I  would  have  w^ound  up  with  more  because  I 
had  the  order  placed  and  I  had  to  take  the  lumber. 

Q.  Well,  now,  so  far  as  that  part  is  concerned, 
we  have  been  over  that  this  morning.  Your  ar- 
rangements with  these  mills  was  such  that  you  were 
taking  lumber  from  them  all  the  time. 

A.  No.  Only  when  I  had  orders.  This  was  a 
special  order  and  had  to  be  especially  cut  and  I 
distributed  more  [111]  than  thirty  cars. 

Q.     You  have  answered  my  question. 

Mr.  Thompson:  I  think  he  should  be  allowed  to 
answer. 

Q.  (By  Mr.  Reinhardt)  :  You  were  in  a  posi- 
tion though  to  tell  these  mills  to  stop  cutting  at  any 
time,  were  you  not? 

A.  No,  I  wasn't.  Certainly  not.  I  wish  I  had 
been. 

Q.  You  were  in  a  position  to  tell  them  w^hat  to 
cut. 

A.  I  had  already  told  them  what  to  cut.  I  gave 
them  firm  orders  and  they  held  me  to  it. 
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Q.     They  held  you  to  it? 

A.  They  didn't  have  to;  I  performed  to  the 
agreement. 

Q.     But  you  didn't  have  to. 

A.  Yes,  I  had  to.  Certainly  I  had  to.  I  had 
agreed  to  it. 

Q.  Now,  according  to  this  tabulation  of  yours, 
3^our  first  sale  was  at  a  price  around  thirty-three 
dollars  a  thousand.   That  is  this  sale  of  June  9th? 

A.     Yes;  that  is  true. 

Q.  That  was  a  very  low  price  by  comparison 
with  the  price  that  had  prevailed  ? 

A.     That  was  the  best  price  that  I  could  get. 

Mr.  Reinhardt:  If  the  witness  can  be  instructed 
to  [112]  answer  the  question. 

A.     (Continuing) :     And  it  was  not 

Q.  (By  Mr.  Reinliardt)  :  The  fact  is,  on  June 
20th,  the  sale  you  made  was  at  forty  dollars  a 
thousand  ? 

A.     The  price  I  received  I  set  forth  there. 

Q.  Yes.  And  a  majority  of  these  other  sales 
were  at  forty  dollars  a  thousand  or  in  that  neigh- 
borhood; is  that  right? 

A.  I  believe  so.  Except  for  those  taken  hy 
Bucoda  which  had  been  hauled  over  there. 

Mr.  Reinhardt:  No  further  questions,  your 
Honor. 
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Redirect  Examination 

By  Mr.  Thompson: 

Q.  About  this  $1710,  or  $1701,  item,  Mr.  Feak, 
state  what  transportation  that  covered. 

A.     That  covered  the  extra  transportation. 

Q.     Yes? 

A.  To  Olympia  and  Bucoda  to  where  I  had  to 
take  it.  You  couldn't  leave  it  in  the  mill  yard.  I 
had  to  take  it  some  place,  so  I  took  it  to  the  remill- 
ing  plants  where  I  could  sell  when  there  was  a 
demand  again,  or  if  I  could  find  some  buyer  who 
would  buy  it  in  the  remilled  condition.  I  took  it  to 
the  remilling  plant  instead  of  the  side  track. 

Q.  That  $1701,  did  any  of  that  reflect  trans- 
portation [113]  from  the  mills  to  Rochester  after 
you  were  informed  that  no  further  shipments  would 
be  taken?  A.     No. 

Q.  On  or  about  March  8th  at  the  time  you  made 
this  second  agreement,  state  whether  or  not  any  of 
these  sux^ply  mills  were  in  operation  and,  if  so,  which 
ones. 

A.  None  were  in  operation  for  me.  Mr.  James' 
mill  was  cutting  railroad  orders.  The  only  orders 
he  could  get. 

Q.     What  about  the  rest  of  them? 

A.     They  were  all  shut  down  for  lack  of  buyers. 

Q.  Had  you  placed  any  orders  with  them  pre- 
vious to  that  time  for  any  lumber  whatsoever? 

A.     No;  not  on  this  order. 

Q.    And 
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A.     I  didn  't  have  this  order  until  March  8th. 

Q.  After  you  got  the  order  from  Mr.  Rothstein, 
you  placed  the  order  for  the  supply  mills? 

A.  I  went  around  to  Mr.  Rothstein.  These  fel- 
lows agreed  to  start  up  if  I  could  get  the  orders. 
When  I  got  the  orders  I  went  around  and  gave  the 
orders.  I  divided  among  the  orders  for  thirty  cars 
and  not  twenty  cars  because  Mr.  Rothstein  wanted 
more. 

Q.  Did  you  have  any  other  customers  for  that 
type  of  lumber  at  that  time  ?  [114] 

A.     I  did  not.    This  was  a  special  order. 

Mr.  Thompson:     That  is  all. 

Recross-Examination 
By  Mr.  Reinhardt: 

Q.  Did  I  understand  you  to  say  that  all  these 
mills  were  shut  down  in  March,  1947? 

A.    My  recollection  is  that  they  were. 

Mr.  Thompson:  He  said  with  the  exception  of 
James. 

A.  (Continuing) :  The  little  mill  market  had 
collapsed. 

Q.     (By  Mr.  Reinhardt)  :     I  beg  your  pardon? 

A.     The  little  mill  market  had  collax^sed. 

Q.  All  right.  But  it  is  your  testimony  that  all 
these  mills,  except  James 

A.     My  recollection  is  that  that  is  the  fact. 

Mr.  Reinhardt:     That  is  all. 

Mr.  Thom])son:     That  is  all,  Mi'.  Feak. 

(Whereupon,  the  witness  was  excused.)  [115] 
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Certificate 
I,  Earl  V.  Halvorsoii,  official  court  reporter  for 
the  within-entitled  court,   hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  matters 
therein  set  forth. 

/s/  EARL  V.  HALVORSON.    [116] 


PRANK  D.  BARR 

called  as  a  witness  for  and  on  behalf  of  the  Defend- 
ant, upon  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Thompson: 

Q.     State  your  name.  A.     Frank  D.  Barr. 

Q.     What  is  your  business? 

A.     Manager  of  the  Bucoda  Planing  Mill. 

Q.     And  how  long  have  you  had  that  position? 

A.     Since  October,  1946. 

Q.  Previous  to  that  what  had  been  your  busi- 
ness? A.     Buying  lumber. 

Q.     For  how  many  years?  A.     Since  1939. 

*     *     * 

Q.  Were  you  familiar  with  the  market  price  of 
this  rough  lumber,  one,  two,  three  and  four  inch 
widths  in  June,  1947  ? 

A.     To  a  certain  extent,  yes. 

Q.     You  had  some  offers  made  on  that,  did  you? 

A.    Yes,  sir. 

Q.  What  would  you  say  was  the  market  price 
of  one  and  better  and  two  and  better  at  that  time 


108  Portland-Columbia  Lumber  Co. 

(Testimony  of  Frank  D.  Barr.) 

in  that  area,  tlio  area  of  Rochester,  and  at  your 

plant  ? 

A.  It  was  pretty  low.  It  started  declining  in  the 
middle  of  the  summer. 

Q.  May  I  present  this  document  to  refresh  your 
recollection.  You  can't  testify  from  it,  of  course. 
Can  you  now  testify  after  refreshing  your  recollec- 
tion ? 

A.  Well,  according  to  this  we  were  paying 
twenty-eight  dollars  for  one  and  twenty-three  for 
two.  [6*] 

Q.     Now 

Mr.  Reinhardt:     I  object  to  that. 

Mr.  Thompson:     That  is  probably  correct. 

The  Witness:     Excuse  me. 

Q.  (By  Mr.  Thompson) :  Do  you  have  any  in- 
dependent recollection  % 

A.  Well,  w^e  buy  from  a  good  many  mills.  Some 
have  longer  lengths  than  others  and  you  pay  more 
money.  I  would  say  that  the  average  price  in  that 
particular  i)eriod  would  range  from  twenty-five 
dollars  ($25.00)  to  thirty-five  dollars  ($35.00),  de- 
pending on  the  lumber. 

Mr.  Reinhardt:     AVhat  period  is  that? 

Mr.  Thompson:     I  put  it  May  and  June,  1947. 

A.  (Continuing) :  I  am  talking  about  rough 
cants. 

Q.     (By  Mr.  Thompson)  :     Yes. 

A.     As  we  buv  them. 


*  Page     numbering     appearing     at     top     of     page     of    original 
Reporter's  Transcript. 
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Q.     That  is   right.    Random  widths   and   thick- 
nesses'?       A.     Yes,  sir.  [7] 


Cross-Examination 

By  Mr.  Reinhardt: 

*     *     * 

Q.  Does  it  ever  occur — strike  that.  Now,  you 
testified  to  the  price  of  rough  cants  during — when 
was  it — what  was  the  period  you  covered? 

Mr.  Thompson:     May  and  June. 

A.     Yes,  sir. 

Q.  (By  Mr.  Reinhardt)  :  What  was  the  market 
price  at  that  time  for  rough  [12]  boards  ? 

Mr.  Thompson:  I  object  to  that  as  immaterial. 
Oh,  I  guess  you  can  test  the  credibility  of  the 
witness. 

Mr.  Reinhardt:  This  is  not  for  the  purpose  of 
testing  the  credibility  of  the  witness,  your  Honor. 
It  is  based  on  the  premise  that  what  was  involved 
here  was  rough  boards  and  rough  woods  lumber. 

Mr.  Thompson:  It  is  not  proper  cross-examina- 
tion then.   It  wasn't  gone  into  in  chief. 

The  Court:     Objection  overruled. 

A.  Rough  boards,  if  brought  in  ready  for  this 
planer,  would  be  cut  at  less  than  five  dollars  in  the 
cants. 

Q.     What  about  rough  dimension  lumber? 

A.     The  same,  if  it  was  ready  for  the  planer. 

Q.     Now,  what  would  you  say  as  to  the  going 
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value  of  rough  boards  in  June — in  May  and  June — 

of  1947  ?   Can  you  give  us  a  price  or  a  price  range  ? 

A.  Well,  I  would  just  add  five  dollars  to  what  I 
gave  you  before. 

A.    Well,  I  would  ask  you  to  give  us  a  price. 

A.  I  would  say  it  would  range  between  thirty 
and  forty  dollars. 

Q.    And  rough  dimension?  A.     The  same. 

Q.  When  did  you  have  occasion  last  to  check 
those  [13]  prices?  A.     In  1947? 

Q.     Yes.  A.     Just  now,  a  moment  ago. 

Q.  When  you  say  a  moment  ago,  what  check  did 
you  make  a  moment  ago  ? 

A.     Well,  the  memoranda  that  he  showed  me. 

Q.  I  see.  But  do  you  have  any  independent  recol- 
lection on  that? 

A.  Well,  I  have  a  general  recollection.  I  know 
the  price  slumped  in  the  middle  of  the  sumnic^r  and 
we  quit  buying. 

Q.  Now^,  if  I  told  you  that  Crows'  Price  Re- 
porter showed  a  price  for  the  week  ending  May 
15th  for  rough  boards  of  number  two  and  l^etter  of 
between  forty-five  and  fifty-five  dollars,  and  for 
number  three  and  better  between  forty  dollars  and 
fifty  dollars,  would  that  affect  your  testimony? 

A.     Not  necessarily;  no. 

Q.     W(^ll,  now,  what  do  you  mean  by  that? 

A.  Well,  Ci-ow  gets  most  of  liis  data  from  mills 
such  as  oui-  own.    We  establish  the  price  and  he 
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prints  it  a  week  or  two  later. 

Q.  Then  these  figures  came  from  your  mill  or 
some  mill  like  yours  "I  [14] 

A.  Certainly.  He  gathers  his  information  from 
the  industry. 

Q.  That  is  right.  So  that,  if  this  shows  that  the 
price  he  got  in  that  way  was  forty-five  to  fifty  dol- 
lars for  rough  boards  number  two  and  better,  and 
forty  to  fifty  dollars  rough  boards  number  three 
and  better,  then  your  recollection  is  probably  in 
error,  isn't  that  right? 

A.  No;  I  wouldn't  say  so.  He  is  covering  the 
whole  West  Coast.  I  am  talking  about  Bucoda,  this 
particular  area. 

Q.  The  fact  is  though  that  this  price  is  based  on 
information  that  he  obtained  from  you  and  from 
other  mills  like  yours?  A.     That  is  right. 

Q.  And  you  are  not  suggesting  that  it  is  not 
published  correctly  in  here? 

A.     No;  I  wouldn't  say  that. 

Q.  Now,  if  I  told  you  that  Crow's  Reporter 
showed  a  price  range  during  the  week  ending  June 
12th  for  number  one  rough  green  of  thirty-seven 
dollars  and  fifty  cents  to  forty-five  dollars,  with 
most  sales  at  forty  to  forty-three  dollars,  would 
you  say  that  was  not  accurate? 

A.     What  size  lumber  was  that? 

The  Court:  Let's  not  spend  too  much  time  on 
this.   Go  ahead  and  let  him  see  that  one.  [15] 

Mr.  Reinhardt:  I  don't  want  to  go  through  any 
more,  your  Honor. 
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A.  I  would  say  he  is  correct  for  specified  lengths. 
We  were  buying  random  lengths  and  talking  about 
random  lengths,  which  would  be  considerably  less 
than  specified  lengths. 

Q.  Now,  in  your  testimony,  you  said  that — talk- 
ing about  this  custom  of  reinspecting,  you  said 
that — that  is  generally  agreed  upon  by  the  parties 
in  advance? 

A.  No;  it  is  accepted  b}^  the  industrj^  as  the 
procedure  to  be  followed  unless  some  special  agree- 
ment is  entered  into  in  advance. 

Q.  I  see.  Now,  do  you  have  any  recollection 
about  the  prices  of  this  kind  of  lumber  that  we 
have  been  talking  about  during  the  period  of  April 
— during  the  month  of  April? 

Mr.  Thompson:  I  object  to  that  unless  counsel 
specifies  what  kind  of  lumber.  He  talks  about  one 
kind  and  I  talked  about  another. 

The  Court:  That  is  almost  self-evident  that  the 
witness  can't  remember  but  if  you  want  him  to,  ask 
whether  he  agrees  with  the 

Mr.  Reinhardt :  AVell,  I  assume  he  would  agree 
with  the  figures  in  Crow's  Reporter. 

The  Witness:     Not  necessarily.  [16] 

The  Court:  Now,  if  you  want  to  ask  him  what 
a  particular  item  would  be,  if  he  agrees  with  that 
item,  whatever  it  is,  you  may  do  that. 

Q.  (By  Mr.  Reinhardt)  :  But  whetlier  lumlier 
can  ite  dis])()se(l  of  to  a  local  buyer,  certainly  these 
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quotations  indicate  that  it  could  be  disposed  of  on 
the   West   Coast   at  the   prices   in   these   specified 
lengths?  A.     Yes,  sir. 

Q.  And  that  is  true  of  all  the  other  information 
contained  in  here?  A.     It  is  close. 

Mr.  Reinhardt:     That  is  all. 

Redirect  Examination 

By  Mr.  Thompson: 

Q.  I  asked  you  about  rough  green  fir,  random 
size  and  length.  Counsel  asked  about  mill  run  boards 
and  small  timbers  and  showed  that  the  type  of 
liunber  he  was  talking  about  was  five  to  ten  dollars 
less  per  thousand  than  the  type  I  was  talking  about. 
What  is  the  reason  for  that,  if  you  know  % 

A.  I  didn't  quite  get  your  point.  In  other  words, 
you  want  to  loiow  why  one  inch  and  two  inch  woods 
lumber  is  more  than  cants'? 

Q.  Why  does  lumber,  mill  run,  three  or  better, 
sell  [17]  for  more  than  random  size  and  length 
rough  and  for  remilling? 

Mr.  Reinhardt:     The  witness  didn't  so  testify. 

The  Court :     He  is  asking  him  now. 

Mr.  Reinhardt:  Then  I  submit  that  he  should 
not  be  led. 

The  Court:     Proceed. 

A.  Why  is  number  three  and  better,  one  and  two 
inch  cut,  more  than  two  and  better  rough  green 
cants  ? 

Q.     (By  Mr.  Thompson) :     Counsel  asked  you  a 
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question  based  on  Crow's  Digest  on  the  price  of 

mill  rmi,  dimension  boards.   As  I  recall  it. 

A.     Yes. 

Q.  And  you  said  it  had  a  price  in  excess,  five 
dollars  or  more A.     Of  cants'? 

Q.    Yes. 

A,  Yes,  sir ;  because  you  have  so  much  less  labor 
in  getting  them  ready  for  market.  You  don't 
have 

Q.  Your  testimony  as  to  value  was  as  to  cants; 
is  that  right "?  A.    Yes,  sir. 

Mr.  Thompson:     That  is  all.  [18] 

Recross-Examination 

By  Mr.  Reinhardt: 

Q.  Now,  what  is  the  difference  between  cants  and 
dimension  lumber,  or  rough  boards'? 

A.  Well,  a  cant  is  a  four  inch  or  thicker  plank 
or  timber  which  can  be  resawn  to  make  boards  to 
dimension. 

Q.  Getting  under  four  inches  is  not  a  cant;  is 
that  right '?  A.    We  don't  call  it  a  cant. 

Q.  So  that  one  and  two  inch  lumber  would  not 
be  a  canf?  A.     That  is  correct. 

Q.  And  just  so  that  we  can  identify  what  wo 
are  talking  about  in  Crow's  Digest,  taking  Crow's 
Reporter  for  the  week  ending  May  15th,  what  are 
the  prices  for  rough  boards  and  dimension  lumber; 
that  is  one  and  two  inch  lumber  ? 

Mr.  Thomi)son:  I  object  to  that  as  not  the  best 
evidence.   That  document  is  in  evidence. 
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The  Court:  Objection  sustained.  The  document 
is  in  evidence  and  you  may  read  from  it  if  you 
wish. 

Mr.  Reinhardt:     No  further  questions. 

Mr.  Thompson:     That  is  all,  Mr.  Barr. 

(Whereupon,  the  witness  was  excused.)  [19] 

Certificate 

I,  Earl  V.  Halvorson,  official  court  reporter  for 
the  within-entitled  court,  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  mat- 
ters therein  set  forth. 

/s/  EARL  V.  HALVORSON.  [20] 


PLAINTIFF'S  EXHIBIT  No.  8 

J.  W.  Feak  Mercantile  Co. 
Olympia,  Washington 

June  3,  1947. 
Reinhardt  &  Schwab, 
Portland,  Oregon. 

Gentlemen : 

In  response  to  your  letter  of  May  15th,  please  be 
advised  that  it  is  your  client  who  breached  our 
agreement  of  March  4th,  and  not  myself.  In  accord- 
ance with  that  agreement  I  made  expensive  prepara- 
tions to  ship  the  lumber  as  agreed  and  loaded  three 
carloads  the  first  two  of  which  he  received  as  agreed. 
and  loaded  three  carloads  the  first  two  of  which  he 
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received  as  agreed.  His  refusal  to  accept  the  third 
car  and  subsequent  cars  violated  the  terms  of  our 
imderstanding  and  caused  ns  substantial  loss,  as  it 
became  necessary  to  re-handle  at  great  expense  the 
many  cars  which  were  hauled  and  piled  at  the  side- 
track for  loading.  Not  only  this,  but  I  was  put  to 
additional  expense  in  cutting  this  lumber  to  his 
specifications. 

The  premise  upon  which  your  client  refused  the 
3rd  car  was  that  it  was  4"  thick.  Your  order  to  me 
included  4"  lumber.  Endeavoring  to  comply  with 
his  changing  mind  I  began  the  manufacture  of  1" 
and  2"  lumber,  and  when  a  number  of  carloads 
were  at  the  sidetrack  ready  for  loading,  I  called 
Mr.  Powers  and  asked  him  to  check  with  Mr. 
Rothstein  to  be  sure  he  hadn't  changed  his  mind 
again.  Mr.  Powers  stated  Mr.  Rothstein  wouldn't 
take  the  1"  and  2"  lumber  either. 

There  is  no  point  in  reviewing  tlu^  merits  of  your 
client's  former  claim  since  it  was  resolved  by  our 
agreement  of  March  4th,  but  since  you  make  va- 
rious statements  concerning  it,  I  will  present  to  you 
the  facts  to  keep  the  record  straight. 

The  lumber  shipped  you  conformed  to  invoice 
descriptions  and  the  prices  charged  were  not  aliove 
ceiling  ])rices.  The  only  O.  P.  A.  violation  wliich 
could  luive  occun*ed  in  the  entire  matter  was  in 
the  nature  of  your  client's  offer  to  ])urcliase  from 
me.  Tt  was  not  until  price  decline  of  the  lumber 
market  that  your  client's  conscience  began  to  uive 
liim    trnublc.     'Hiis   assurance   that   there    was    not 


vs.  J.  W.  Feak,  etc.  117 

violation  of  O.P.A.  regulations  with  respect  to  the 
lumber  I  shipped  him  should  relieve  him  of  the 
apprehension  that  he  was  involved  in  breaking  the 
law. 

I  have  stood  and  still  stand  ready  to  fill  his  order 
of  March  4th,  despite  the  vacillating  and  changing 
moods  of  your  client. 

Your  client  forfeited  any  rightful  claim  against 
me  whatsoever  when  he  breached  our  agreement  of 
March  4th,  and  the  only  balance  between  us  is  re- 
imbursement to  me  for  the  loss  and  damage  he 
caused  me  by  reason  of  that  breach  of  agreement. 

Yours  very  truly, 

J.  W.  FEAK  MERCANTILE 

CO., 

By  /s/  JOHN  W.  FEAK. 
JWF/M 

[Admitted]:     Oct.  19,  1949. 


DEFENDANT'S  EXHIBIT  A-3 

Exhibit  A 

March  4,  1947. 
James  Arthur  Powers,  Esq., 
Corbett  Building, 
Portland,  Oregon, 

Dear  Jim: 

This  will  confirm  our  conversation  of  this  morning 
from  which  I  imderstand  that  Mr.  Feak  has  agreed 
to  deliver  to  Mr.  Rothstein  for  Prudential  Lumber 
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Corporation  in  not  less  than  thirty  days  from  today 
twenty  (20)  cars  of  fir  or  pine  lumber  mill  run  of 
the  same  type  as  heretofore  delivered  to  Prudential 
Lumber  Corporation,  random  length  and  width  but 
uniform  thickness  in  either  1"  or  2"  thicknesses,  cars 
to  be  loaded  uniformly  so  that  all  the  Imnber  in  each 
car  will  be  of  the  same  thickness.  The  lumber  is 
to  be  unfinished  and  is  to  be  billed  to  Prudential  at 
the  rate  of  $44.00  per  thousand,  on  cars. 

Mr.  Rothstein  advises  me  that  he  desires  these 
cars  delivered  to  the  Carlson  Planing  Mill  at  Van- 
couver, Washington. 

I  am  glad  it  w^as  possible  to  dispose  of  this  matter 
in  this  way. 

Thanking  you  for  your  cooperation,  I  am, 

Sincerely, 

REINHARDT  &  SCHWAB, 
By  

Justin  N.  Reinhardt. 

cc:    J.  W.  Peak, 

c/o  J.  W.  Peak  Mercantile  Co., 
Roy,  Washington. 

Prudential  Lumber  Corp. 
c/o  Portland  Columbia  Lbr.  Co., 
Cascade  Bldg., 
Portland,  Oreg. 

JNR  :p 
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Exhibit  C 

March  8,  1947. 
Mr.  James  Arthur  Powers, 
Attorney  at  Law, 
Corbett  Building, 
Portland,  Oregon. 

Dear  Jim : 

I  discussed  your  letter  of  March  7th  with  Mr. 
Rothstein,  and  he  advises  me  that  he  will  be  willing 
to  accept  1  inch,  2  inch,  3  inch,  or  4  inch  lumber,  so 
long  as  each  car  consists  entirely  of  one  thickness 
only. 

All  cars  of  1  inch  or  2  inch  lumber  are  to  be 
shipped  to  the  Carlson  Mill  in  Vancouver,  Washing- 
ton, as  stated  in  my  letter  of  March  4th.  Shipping 
instructions  for  3  inch  and  4  inch  cars  will  be 
furnished  by  Mr.  Rothstein  as  the  cars  become 
ready  for  delivery. 

With  this  letter  it  seems  to  me  the  parties  have 
reached  a  final  agreement.    I  hope  you  concur. 

Thanks  for  your  cooperation. 

Sincerely, 

REIXHARDT  &  SCHWAB, 
By  JUSTIN  N.  REINHARDT. 

cc  Mr.  J.  W.  Peak 
E.  Milton  Rothstein 

JNR/MM 
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Exhibit  B 

March  7,  1947. 
Mr.  Justin  N.  Reiiihardt, 
Attorney  at  Law, 
Corbett  Building, 
Portland  4,  Oregon. 

Dear  Justin : 

I  returned  to  the  office  from  a  siege  of  intestinal 
flu,  and  find  your  letter  of  March  4th  concerning 
the  Feak-Prudential  matter.  We  agree  in  principle, 
namely,  that  Mr.  Feak  has  stated  that  he  would 
furnish  20  cars  of  rough  lumber  loaded  on  the  cars, 
at  $44.00  per  thousand,  to  the  Prudential,  and  that 
the  cars  will  be  loaded  in  uniform  thickness,  ran- 
dom length  and  random  width. 

However,  as  to  the  30  day  period  in  which  these 
cars  must  be  furnished,  Mr.  Feak  did  not  state  to 
me  that  he  could  make  delivery  within  the  time 
specified  by  you,  and  therefore  I  think,  as  to  the 
time  in  which  these  cars  are  to  be  delivered,  the 
matter  should  be  worked  out  directly  between  Mr. 
Feak  and  Mr.  Rothstein.  I  am  very  much  concerned 
about  the  time*  limit,  because  Mr.  Feak,  in  my 
conversation  with  him  a  few  evenings  ago  (i  have 
not  had  a  chance  to  talk  to  him  since),  stated  to 
me  that  he  would  load  and  deliver  to  the  Prudential 
tile  1"  and  2"  as  fast  as  he  gets  it  I'l'oni  the  mills. 
However,  lie  pointed  out  that  deliveries  would  not 
be  as  fast  Ihis  way  as  they  would  1)0  if  the  cars 
were  loaded  with  mixed  sizes.    '^Fhis  is  one  of  the 
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details  I  was  concerned  with  when  it  was  mentioned 
that  the  details  could  be  worked  out  between  us. 

In  this  matter  I  have  occupied  more  or  less  the 
position  of  arbitrator,  and  it  was  at  my  urging  that 
Mr.  Feak  said  he  would  deliver  the  20  cars.  Now 
I  am  beginning  to  feel  very  much  like  the  individual 
who  stepped  into  a  domestic  argument,  trying  to 
harmonize  the  differences  in  a  matrimonial  dispute, 
only  to  end  up  by  getting  socked  from  both  direc- 
tions. It  is  for  this  reason  that  I  am  suggesting 
that  Mr.  Rothstein  and  Mr.  Feak  work  out  the 
details  of  this  matter  directly.  I  know  very  little 
about  the  lumber  business,  but  I  do  know  in  my 
limited  experience  that  it  is  not  an  easy  thing  to  get 
cars  for  a  new  operation.  Mr.  Feak  will  have  to 
make  arrangements  to  get  box  cars  at  the  siding  at 
Rochester,  Washington.  Now  he  may  or  may  not 
be  able  to  get  those  cars  upon  fairly  short  notice. 
It  is  my  understanding  that  there  is  a  car  shortage, 
and  I  think  Mr.  Feak  probably  had  this  factor  in 
mind  also  when  he  stated  to  me  that  he  would  make 
delivery  of  the  cars  to  Prudential  as  rapidly  as 
possible,  but  he  certainly  did  not  state  to  me  that 
he  would  undertake  to  deliver  them  within  30  days. 

Before  stepping  out  of  this  situation,  which  I  shall 
do  with  this  letter,  I  want  to  pass  on  to  your  client 
a  suggestion  made  by  Mr.  Feak  in  my  last  conversa- 
tion with  him,  which  was  to  the  effect  that  the 
deliveries  could  be  speeded  up  a  good  bit  if  unmixed 
cars  of  wider  lumber,  as  well  as  1"  and  2"",  could 
be  loaded ;  that  is  to  say,  as  I  understand  it,  a  car  of 
all  3",  or  a  car  of  all  4'',  random  widths  and  lengths. 
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The  reason  for  this,  I  believe,  is  that  Mr.  Feak 
takes  from  the  mills  the  mill  run  as  it  is  cut.  The 
capacity  of  the  mills  probably  would  be  great  enough 
to  cut  20  cars  in  a  period  of  30  days  of  mill  run, 
but  the  1"  and  2"  would  only  be  a  portion  thereof, 
and  I  am  not  at  all  sure  that  it  would  be  physically 
possible  for  Mr.  Feak  to  load  out  20  cars  within 
a  period  of  30  days.  In  any  event  he  must  speak 
for  himself  on  this  subject.  I  do  recall  that  in 
his  conversation  with  me  he  stated  that  any  ar- 
rangement that  was  made  he  wanted  to  live  up  to 
one  himdred  per  cent,  as  it  was  his  desire  to  operate 
on  a  basis  of  full  confidence  with  Mr.  Rothstein, 
and  that  he  did  not  want  to  enter  into  an  agreement 
which  he  might  not  be  able  to  fulfill.  It  is  tliat 
remark,  and  similar  ones,  that  makes  me  overly 
anxious  here  to  make  it  clear  that  Mr.  Feak  did 
not  tell  me  that  he  could  deliver  the  cars  specified 
within  a  period  of  30  days.  The  parties  are  so  close 
to  an  agreement  here  that  I  dislike  to  see  it  fall 
through  by  reason  of  some  physical  impossibility, 
and  I  think  that  by  dealing  directly,  Mr.  Rothstein 
and  Mr.  Feak  could  have  an  understanding  on  a 
satisfactory  basis ;  in  short,  a  meeting  of  the  minds. 
Mr.  Feak  can  usually  be  reached  at  Olympia  6549. 

Yours  very  truly, 

JIM. 

James  Arthur  Powers. 

JP:Be 

cc  to  Mr.  J.  W.  Feak 
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EXHIBIT  D 

March  11,  1947. 
Mr.  James  Arthur  Powers, 
Corbett  Bldg., 
Portland,  Oregon. 

Dear  Jim: 

I  hereby  confirm  Mr.  Rothstein's  order  for  20 
cars  of  rough  lumber  at  $44.00  per  thousand  f.o.b. 
cars.  Payment  to  be  made  through  the  U.  S. 
National  Bank  of  Portland,  Portland,  Oregon,  upon 
presentation  of  invoices  and  bills  of  lading. 

Lumber  to  be  loaded  one  thickness  only  per  car 
shipment  in  l'\  2",  3"  and  4''  unspecified  widths  and 
lengths.  Invoices  will  show  in  detail  various  sizes 
in  each  shipment.  One  and  two  inch  lumber  to  be 
shipped  to  Carlson  Mill,  Vancouver,  Washington, 
for  account  of  Rothstein  and  3"  and  4"  lumber  to 
be  shipped  as  directed  by  Rothstein  when  notified. 

Please  handle  this  matter  for  me  the  rest  of  the 
way  if  anything  remains  to  be  done  except  deliver 
the  lumber  and  that  I  will  do. 

Cars  will  be  ordered  at  once  and  loading  will 
commence  at  an  early  date. 

Very  truly  yours, 

/s/  J.  W.  FEAK. 
[Admitted]:     Oct.  18,  1949. 
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UNNUMBERED  TABULATIONS  USED 
DURING  TRIAL  OF  CAUSE 

Olynipia  Harbor  Lbr.  Co. 
Sales  To  :— 

Received  Loss  Incurred 

1947         Footage      Payment  by  Diversion 

June    0 232,078     $  7,677.59 

June  20 13,849  553.96  Less  2% 

June  20 5,935  237.40  Less  2% 

June  30 3,136  125.44  Less  2% 

June  30 24,361  964.10  Less  2% 

July     9 4,256  170.24  Less  2% 

July    9 384  14.81  Less  2% 

July     9 10,752  416.92  Less  2% 

July  21 17,771  710.84  Less  2% 

Aug.  27 4,629  21.76  Less  2%  $11,476.20 

Aug.    5 13,920  542.88  Less  2%       7,677.59 


Aug.    5 1,184  40.26  Less  2%  $  3,798.61  Less  2%=$  75.97 

July  31 10,341  413.64)  Less  2% 

Aug.    5 15,104  583.14)  Less  2% 

Aug.    5 3,210  73.17)  Less  2%     1,069.95  Less  2%=     21.40 


Totals  -...360,910    $12,546.15 

360,910'(r/'  $44.00  per  M.  would  have  brought  $15,880.04 

Actually  brought 12,546.15  $3,333.89 

Loss  in  cost  of  hauling  425,251'  @  $4.00  per  M 1,701.00 

Bucoda  Lumber : — 

64,341  @  $44.00  per  M $2,831.00 

Actually  brought  $32.50  per  M 2,091.08  739.92 

Loss  incurred $5,872.18 
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COMPUTATION   OF   DAMAGES    CLAIMED 
BY  PLAINTIFF 

The  total  OPA  ceiling  prices  billed  by  Feak 
amount  to  $29,024.00.  This  figure  it  is  claimed  by 
plaintiff  should  have  been  $26,095.63,  based  uj^on  the 
following  computation. 

Lumber  Received 

Grade                          Quantity  OPA  Ceiling  Price     Total  Price 

Select  39,590  $45.50  $1,801.34 

No.  1 210,538  40.00  8,421.52 

No.  2 155,303  38.50  5,979.16 

No.  3 172,478  32.50  5,605.53 

No.  4 35,085  20.50  719.24 

Hemlock    101,967  35.00  3,568.84 


$26,095.63 


This  results  in  a  basic  claimed  overcharge  of $2,928.37 

to  which  should  be  added  the  following  claims : 
$1  per  thousand  for  the  difference  between  the  ceiling 
price  of  rough  lumber  and  finished  lumber  based  on 
total  shipment  of  723,000  ft 723.00 

Freight  differential  on  hemlock  at  $3.50  a  thousand 

on  101,967  ft 355.00 

Price  differential  between  hemlock  and  fir  $2  a  thousand      203.60 

Shortage  8,000  feet  at  $60  a  thousand 480.00 

Overcharge  in  the  5%  item  resulting  from  the  over- 
charge on  ceiling  prices,  5%  of  $2,928.37 146.42 


Total  of  overcharges  and  incidental  losses 
claimed  by  plaintiff $4,836.39 
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Car  Billed 

1 25,382 

2 26,939 

3 31,204 

4 30,269 

5 25,442 

6 40,406 

7 30,310 

8 28,867 

9 24,713 

10 24,525 

11 24,606 

12 33,128 

13 27,488 

14 23,303 

15 24,933 

16 23,911 

17 30,407 

18 32,408 

19 25,780 

20 31,467 

21 32,593 

22 23,084 

23 31,337 

24 26,739 

25 23,780 

26 20,529 


Actual 

Surplus 

Shortage 

25,159 

223 

26,601 

338 

29,626 

1,578 

30,426 

157 

25,321 

121 

40,225 

181 

30,348 

38 

26,869 

1,998 

24,651 

62 

24,320 

205 

24,517 

89 

33,689 

561 

27,518 

30 

23,884 

581 

24,700 

233 

25,343 

1,432 

30,576 

169 

31,773 

635 

20,841 

4,939 

31,397 

70 

32,999 

406 

23,157 

73 

28,808 

2,529 

26,739 

25,420 

1,640 

20,376 

153 

723,550        715,283        5,087        13,354 


Total  Billed 723,550 

Total  Shipped 715,283 


Difference 8,267 


Total  Shortage  13,354 

Total  Surplus  5,087 


Difference 8,267 
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[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO 
RECORD  ON  APPEAL 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the 
provisions  of  Subdivision  1  of  Rule  11  as  amended, 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  and  Rule  75  (o)  of  the  Federal  Rules 
of  Civil  Procedure,  as  amended,  I  am  transmitting 
herewith  as  the  Record  on  Appeal  in  the  above- 
entitled  cause,  pursuant  to  Plaintiff- Appellant's 
Designation  of  the  Contents  of  the  Record  on  Ap- 
peal, filed  herein,  such  original  pleadings  on  file 
and  of  record  in  said  cause  in  my  office  at  Tacoma, 
Washington,  as  requested  by  the  aforesaid  Designa- 
tion, as  set  forth  below: 

1.  Complaint  (1). 

2.  Amended  Complaint  (5). 

3.  Answer  to  Amended  Complaint  of  Plaintiff 
and  Cross-Complaint  of  Defendant  (6). 

4.  Answer  to  Cross-Complaint  (10). 

5.  Pre-trial  Order  (with  exhibits  attached)  (17). 

6.  Verdict  (21). 

7.  Judgment  (26). 

8.  Plaintiff's  Motion  for  New  Trial  (22). 

9.  Transcript  of  Court's  Oral  Opinion  (31). 
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10.  Order  Overruling  Motion  for  New  Trial 
(32). 

11.  Order  Approving  Supersedeas  and  Cost 
Bond  (33). 

12.  Supersedeas  and  Cost  Bond  on  Appeal  (34). 

13.  Statement  of  Points  to  Be  Relied  Upon 
(36). 

14.  Petition  for  Extension  of  Time  for  Docket- 
ing Record  on  Appeal   (37). 

15.  Order  Extending  Time  to  Docket  Appeal 
Record  (38). 

16.  Stipulation  for  Transmittal  of  Portions  of 
Original  Record  and  Original  Exhilnts  (39). 

17.  Order  for  Transmittal  of  Portions  of  Origi- 
nal Record  and  Original  Exhibits  to  Court  of  Ap- 
peals (40). 

18.  Plaintiff- Appellant's  Designation  of  Record 
on  Appeal   (41). 

19.  Reporter's  Transcript  of  Testimony  of  John 
W.  Peak  and  Frank  D.  Barr  (42). 

I  do  further  certify  that  as  part  of  the  Record 
on  Appeal  I  am  transmitting  herewith,  pursuant  to 
Order  of  Court,  the  following  original  exhibits, 
offered  in  evidence  in  the  trial  of  tlie  above-entitled 
cause,  to  wit:  Plaintiff's  Exhibits  numbered  1  to 
10,  inclusive,  and  Defendant's  Exhibits  numbered 
A-1  to  A-7,  inclusive,  and  that  the  aforesaid  original 
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pleadings  and  papers  and  exhibits  constitute  the 
Record  on  Appeal  from  the  Judgment  of  the  said 
District  Court,  filed  and  entered  on  the  civil  docket 
of  said  cause  on  October  31,  1949. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court,  in  the  City  of 
Tacoma,  in  the  Western  District  of  Washington, 
this  10th  day  of  April,  1950. 

MILLARD  P.  THOMAS, 

Clerk. 

[Seal]  By  /s/  E.  E.  REDMAYNE, 
Deputy. 


[Endorsed]  :  No.  12521.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Portland-Coliunbia 
Lumber  Company,  a  corporation.  Appellant,  vs. 
J.  W.  Feak,  doing  business  as  J.  W.  Feak  Mercan- 
tile Company,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern  Division. 

Filed  April  14,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12521 

PORTLAND-COLUMBIA  LUMBER  COMPANY, 

a  Corporation, 

Appellant, 

vs. 

J.  W.  PEAK,  dba  J.  W.  PEAK  MERCANTILE 

COMPANY, 

Respondent. 

PETITION  AND  ORDER 

RE  EXHIBITS 

The  Petition  of  Portland-Columbia  Lumber 
Company,  appellant,  by  its  attorney,  Justin  N. 
Reinhardt,  respectfully  shows  to  the  Court  and 
alleges : 

Appellant's  designation  of  portion  of  record  to 
be  printed  on  appeal  herein  lists  as  item  16  thirteen 
issues  of  "Crow's  Price  Reporter,"  each  of  which 
is  a  printed  pamphlet  consisting  of  al)out  ten  pages. 
The  expense  of  reproducing  this  large  exhibit  in 
the  record  on  appeal  herein  would  be  prohibitive. 
Petitioner,  therefore,  respectfully  prays  the  Court 
foi-  an  older  that  item  16  of  appellant's  Designa- 
tion of  Portion  of  Record  to  be  Printed  on  Appeal 
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need  not  be  reproduced  but  will  be  considered  by 
the  Court  in  its  original  form. 

Respectfully  submitted, 

PORTLAND-COLUMBIA 
LUMBER  COMPANY, 

By  /s/  JUSTIN   N.    REINHARDT, 
Its  Attorney. 
So  Ordered: 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  HOMER  T.  BONE, 

/s/  WM.  E.  ORR, 

United  States  Circuit  Judges. 


[Title  of  Court  of  Appeals  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  PORTION 
OF  RECORD  TO  BE  PRINTED  ON  AP- 
PEAL 

1.  Pre-trial  Order. 

2.  Verdict. 

3.  Judgment. 

4.  Plaintiff's  Motion  for  New  Trial. 

5.  Transcript  of  Court's  Oral  Opinion. 

6.  Order  Overruling  Motion  for  New  Trial. 

7.  Order  Approving  Supersedeas  and  Cost  Bond. 
7a.     Notice  of  Appeal. 
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8.  Supersedeas  and  Cost  Bond  on  Appeal. 

9.  Statement  of  Points  to  Be  Relied  Upon. 

10.  Petition  for  Extension  of  Time  for  Docket- 
ing Record  on  Appeal. 

11.  Order  Extending  Time  to  Docket  Appeal 
Record. 

12.  Stipulation  for  Transmittal  of  Portions  of 
Original  Record  and  Original  Exhibits. 

13.  Order  for  Transmittal  of  Portions  of  Origi- 
nal Record  and  Original  Exhibits  to  Court  of  Ap- 
peals. 

14.  Plaintiff- Appellant's  Designation  of  Record 
on  Appeal. 

15.  AiDpellant's  Statement  of  Points  to  Be  Relied 
Upon,  filed  with  this  Court. 

16.  Crow's  Price  Reporter,  jDlaintiff's  Exhibit 
*'5"  and  defendant's  Exhibit  "A-4,"  consisting  of 
issues  dated  March  6th,  March  20th,  April  3rd,  May 
1st,  May  15th,  May  29th,  Juno  12th,  June  26th, 
July  17th,  July  31st,  August  14th,  August  28th  and 
September  11th,  only  the  following  j^ortions  of 
which  ought  to  be  printed: 

(a)  The  "Note"  which  appears  in  identical  form 
on  Ihe  inside  cover  of  said  issues. 

(b)  The  tabulation  entitled  "Rough  Green  Stock 
Produced  By  Small  Fir  Mills  Not  Equipi)ed  to 
Surface  Limilx'r,"  which  ap])ears  on  the  ui)per 
])ortion  of  i*age  5  of  each  issue  except  the  June 
26tli  issue  and  on  Pnsres  4  and  5  of  tlint  issue. 
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17.  Testimony  of  Frank  D.  Barr,  Page  3,  lines 
1  to  15;  Page  6,  line  10  to  Page  7,  line  19;  Page 
12,  line  19  to  Page  19,  line  24. 

18.  Testimony  of  John  W.  Peak,  Page  6,  line 
22  to  Page  7,  line  7;  Page  11,  line  2  to  Page  12, 
line  15;  Page  19,  line  2  to  line  13;  Page  21,  line  7 
to  line  16;  Page  27,  line  11  to  Page  30,  line  19; 
Page  31,  line  25  to  Page  44,  line  11;  Page  45, 
complete;  Page  49,  line  3  to  Page  50,  line  3;  Page 
74,  line  2  to  Page  75,  line  4;  Page  76,  line  7  to 
Page  86,  line  11 ;  Page  89,  line  23  to  Page  99,  line 
6;  Page  103,  line  4  to  Page  109,  line  8;  Page  110, 
line  6  to  Page  115,  line  20. 

19.  Plaintiff's  Exhibit  "8." 

20.  Defendant 's  Exhibit ' '  A-3. ' ' 

21.  Unnumbered  exhibit  identified  at  Pages  44 
and  45  of  testimony  of  witness  John  W.  Peak. 

22.  It  is  requested  that  in  printing  this  record 
on  appeal  there  be  omitted  therefrom  all  formal 
matters  which  it  is  i:)ermissible  under  the  rules  of 
this  Court  to  omit,  such  as  headings,  verifications, 
certificates,  etc. 

23.  Clerk's  Certificate. 

Respectfully  submitted, 

/s/  JUSTIN  N.  REINHARDT, 
Attorney  for  Appellant. 
Service  accepted. 

[Endorsed]  :     Filed  April  29,  1950. 
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BRIEF  FOR  APPELLANT 


Appeal  from  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern  Division. 


STATEMENT  OF  JURISDICTION 

This  is  an  appeal  from  a  final  judgment  (R.  37)  of 
the  United  States  District  Court  for  the  Western  District 
of  Washington,  Southern  Division,  entered  on  a  verdict 


(R.  36)  dismissing  t±ie  complaint  and  granting  damages 
on  appellee's  counterclaim. 

The  District  Court  had  jurisdiction  under  the  pro- 
vision of  28  U.S.C.A.,  Sec.  1332  (a)  (1). 

This  Court  has  jurisdiction  to  review  by  appeal  the 
judgment  of  the  District  Court  under  the  provision  of 
28  U.S.C.A.,  Sec.  1291. 

STATEMENT  OF  CASE 

Appellant  brought  this  action  for  breach  of  a  con- 
tract to  sell  lumber  (R.  8).  Appellee  counterclaimed, 
alleging  failure  by  the  appellant  to  accept  all  but  two 
of  twenty  carloads  of  lumber  which  were  to  have  been 
sold  by  appellee  to  appellant  at  a  flat  rate  of  $44.00  per 
thousand  board  feet,  loaded  on  cars  (R.  6).  The  agree- 
ment, which  is  the  subject  matter  of  the  counterclaim 
represented  an  attempt  to  settle  certain  differences  be- 
tween the  parties  under  the  original  contract  (R.  10). 
A  trial  was  had  under  the  pre-trial  order  setting  forth 
the  issues  of  law  and  fact  (R.  2  to  19).  The  jury  re- 
turned a  verdict  (R.  36)  in  favor  of  appellee  for 
$5872.18,  the  full  amount  of  the  counterclaim  (R.  12, 
25).    Judgment  was  entered  on  the  verdict  (R.  37). 

Appellant  moved  for  an  order  setting  aside  the  ver- 
dict and  for  a  new  trial  under  rule  59  (a)  of  the  Federal 
Rules  of  Civil  Procedure  on  the  grounds  that  the  verdict 
was  demonstrably  contrary  to  the  Court's  instructions: 
that  the  verdict  was  demonstrably  contrary  to  the  un- 
disputed   evidence;    that    the    damages    awarded    were 


grossly  excessive;  and  that  the  verdict  was  so  excessive 
and  it  disclosed  prejudice  or  passion  on  the  part  of  the 
jury  (R.  38-39).  This  motion  was  denied  (R.  44)  and 
appellant  took  this  appeal. 


STATEMENT  OF  FACTS 

The  compromise  agreement  which  was  entered  into 
in  settlement  of  a  prior  controversy  between  the  parties 
(R.  62,  63,  79,  SI  and  88)  is  evidenced  by  the  letter 
from  appellee  to  Powers  (R.  123)  and  involved  the  ship- 
ment of  twenty  carloads  of  rough  green  fir  or  pine  of 
random  lengths  and  widths  but  of  uniform  thickness  of 
one,  two,  three  and  four  inches  per  carload.  The  one 
and  two-inch  lumber  was  to  be  shipped  to  a  designated 
point  and  the  three  and  four-inch  lumber  was  to  be 
shipped  as  directed  by  appellant's  president. 

The  letter  to  Powers  was  written  on  March  11,  1947. 
At  that  time  Crow's  Price  Reporter,  which  was  repre- 
sented by  appellee  to  be  "used  throughout  the  lumber 
industry  as  an  authority  respecting  prices  and  condi- 
tions" having  a  circulation  "throughout  the  full  length 
of  the  Pacific  Northwest  .  .  ."  (R.  Tl),  showed  that  the 
price  of  $44.00  per  thousand  was  lower  than  the  then 
prevailing  market. 

According  to  appellee's  testimony  the  appellant  re- 
fused to  accept  delivery  between  the  20th  and  30th  of 
March  (R.  79).  At  that  time,  according  to  Crow's  Price 
Reporter,  one-inch  "rough  boards"  sold  at  prices  in  ex- 
cess of  $45.00  per  thousand;  two  and  three-inch  "rough 


dimension"  lumber  sold  at  prices  in  excess  of  $45.00  per 
tJiousand,  with  most  sales  being  made  at  $55.00  per 
thousand. 

Had  appellee  performed  under  the  compromise  agree- 
ment substantially  all  of  the  twenty  cars  would  have 
been  delivered  within  approximately  thirty  days  of 
March  11,  the  date  of  the  agreement  (R.  100).  This 
means  that  substantially  all  of  the  lumber  would  have 
been  available  by  April  11  (R.  100). 

According  to  Crow's  Digest  at  all  times  prior  to  May 
1st,  one-inch  "rough  boards"  sold  at  prices  in  excess  of 
$45.00  per  thousand.  At  all  times  prior  to  April  3rd 
two  and  three-inch  "rough  dimension"  lumber  sold  at 
prices  in  excess  of  $45.00  per  thousand  with  most  sales 
made  at  $50.00  per  thousand.  And  between  April  3rd 
and  May  1st  most  sales  of  two  and  three-inch  "rough 
dimension"  lumber  were  made  at  more  than  $45.00  per 
thousand  (Exs.  5  and  A-4,  R.  132). 

It  is  therefore  clear  that  for  a  period  of  at  least  six 
weeks  following  the  repudiation,  an  available  market 
existed  throughout  the  Northwest  at  prices  in  excess  of 
the  contract  price  of  $44.00  per  thousand  (R.  101,  109- 
113).  Had  appellee  discharged  his  obligation  to  mitigate 
damages,  as  the  trial  Court  charged  the  jury,  he  would 
have  sold  the  lumber  at  substantially  more  than  he 
claimed  to  have  realized  from  the  resale.  In  fact  he 
would  have  realized  a  profit. 

Instead,  however,  appellee  remained  idle  while  he 
"watched  the  lumber  market  which  had  gone  into  a 
decline"   (R.   72)   and  finally  sold  between  June  9  and 


August  5  what  he  claimed  to  be  the  lumber  rejected  by- 
appellant  (R.  72).  Defendant  testified  he  sold  lumber 
without  notice  to  the  plaintiff  and  he  claimed  a  loss  of 
$5,872.18  (R.  25,  124),  which  is  reflected  in  the  jury 
verdict  (R.  36).  The  sales  took  place  in  small  quan- 
tities (R.  25),  part  of  the  lumber  being  sold  to  Bucoda 
for  $32.50  per  thousand  and  the  rest  to  Olympia  Harbor 
at  $40.00  per  thousand  (R.  25,  74-75).  According  to 
Crow's  Digest,  during  this  period  at  which  the  resales 
took  place,  this  was  the  price  at  which  "cants"  (lumber 
four  inches  and  over)  sold  on  the  market  (R.  114).  No 
evidence  was  offered  to  show  what  proportion  of  the 
lumber  over  the  100,000  feet  on  hand  at  the  time  of  the 
breach  (R.  72)  was  one,  two,  three  or  four-inch  lumber. 
It  is  undisputed  that  the  lumber  to  be  delivered  under 
the  compromise  agreement  was  not  to  be  all  cants  (R. 
123).  It  is  therefore  clear  that  appellee  did  not  sell  the 
lumber  covered  by  the  agreement  or,  if  he  did,  then  he 
did  not  sell  it  at  the  current  rates  prevailing  in  the  mar- 
ket (see  testimony  of  appellee's  witness  Barr  109-114). 
There  is,  therefore,  no  evidence  on  which  the  jury  could 
have  arrived  at  a  verdict  for  the  precise  amount  of  ap- 
pellee's claim. 

STATUTE  INVOLVED 

The  contract  was  to  be  performed  in  the  State  of 
Washington.  The  governing  law  is,  therefore,  that  of 
the  State  of  Washington.  At  the  time  of  the  breach,  the 
Uniform  Sales  Act  was  in  force  in  that  State.  Reming- 
ton Revised  Statutes,  Section  5836-64.  Section  64  of 
the  Uniform  Sales  Act  provides  as  follows: 


"(1)  Where  the  buyer  wrongfully  neglects  or 
refuses  to  accept  and  pay  for  the  goods,  the  seller 
may  maintain  an  action  against  him  for  damages 
for  non-acceptance. 

"(2)  The  measure  of  damages  is  the  estimated 
loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  the  buyer's  breach  of  con- 
tract. 

"(3)  Where  there  is  an  available  market  for  the 
goods  in  question,  the  measure  of  damages  is,  in  the 
absence  of  special  circumstances,  showing  proxi- 
mate damage  of  a  greater  amount,  the  difference 
between  the  contract  price  and  the  market  or  cur- 
rent price  at  the  time  or  times  when  the  goods 
ought  to  have  been  accepted,  or,  if  no  time  was 
fixed  for  acceptance,  then  at  the  time  of  the  refusal 
to  accept. 

"(4)  If,  while  labor  or  expense  of  material 
amount  are  necessary  on  the  part  of  the  seller  to 
enable  him  to  fulfill  his  obligations  under  the  con- 
tract to  sell  or  the  sale,  the  buyer  repudiates  the 
contract  or  the  sale,  or  notifies  the  seller  to  proceed 
no  further  therewith,  the  buyer  shall  be  liable  to  the 
seller  for  no  greater  damages  than  the  seller  would 
have  suffered  if  he  did  nothing  towards  carrying 
out  the  contract  or  the  sale  after  receiving  notice 
of  the  buyer's  repudiation  or  countermand.  The 
profit  the  seller  would  have  made  if  the  contract 
or  the  sale  had  been  fully  performed  shall  be  con- 
sidered in  estimating  such  damages." 


STATEMENT  OF  POINTS 
TO  BE  RELIED  UPON 

1.   That  the  verdict  is  demonstrably  contrary  to  the 
Court's  instructions. 


2.  That  t±ie  verdict  is  contrary  to  the  undisputed 
evidence. 

3.  That  the  damages  awarded  are  grossly  excessive. 

4.  That  the  verdict  is  so  excessive  that  it  discloses 
prejudice  or  passion  on  the  part  of  the  jury. 

SUMMARY  OF  ARGUMENT 

Appellant's  argument  in  support  of  the  points  to  be 
relied  upon  may  be  summarized  as  follows: 

1.  The  jury  disregarded  the  trial  court's  charge  that 
appellee  was  under  a  duty  to  mitigate  damages  and  that 
if  there  was  an  available  market  and  if  he  could  have 
sold  the  lumber  for  more  than  he  claimed  to  have  real- 
ized from  the  resale,  his  damages  would  have  been 
limited  to  the  difference  between  the  contract  price  and 
the  amount  he  could  have  realized  from  the  sale,  or  the 
market  price. 

There  is  undisputed  evidence  of  an  existing  mar- 
ket and  the  case  is,  therefore,  governed  by  Sec.  64  (3)  of 
the  Uniform  Sales  Act,  Remington  Revised  Statutes,  Sec. 
5836-64  (3)  As  a  matter  of  law  the  jury  could  not  have 
found  that  appellee  was  diligent  and  timely  in  the  con- 
duct of  the  resale. 

2.  Appellee  tried  to  avoid  the  rule  of  Sec.  64  (3)  and 
apply  Sec.  64  (2)  claiming  the  difference  between  the 
contract  price  and  the  resale  price.  He  offered  no  proof 
why  evidence  of  the  resale  price  could  be  used  to 
support  his  claim  for  damages.    Evidence  of  resale  is 


8 

pertinent  only  where:  (1)  There  is  affirmative  evidence 
of  the  lack  of  an  available  market;  and  the  burden  of 
establishing  this  lack  of  market  is  upon  the  seller,  or, 
(2)  Where  it  is  accompanied  by  evidence  of  good  faith 
and  timeliness  in  the  conduct  of  the  resale. 

Here  the  existence  of  a  market  at  the  time  of  the 
breach  was  proved  by  Crow's  Digest  (Exs.  5,  A-4,  R. 
IS,  100-101)  and  by  appellee's  witness  Bar  (R.  112-113) 
and  was  acknowledged  by  appellee  himself  R.  100-101). 
And  the  value  of  that  market  during  the  six  weeks 
period  following  the  breach  was  higher  than  the  con- 
tract price.  Appellee  offered  no  countervailing  proof 
of  good  faith  in  connection  with  his  resales,  except  his 
own  unsupported  assertion  that  he  sold  at  the  best 
prices  he  could  get  (R.  72,  97,  104).  This  is  insufficient, 
at  best  (Derami,  Inc.  v.  John  B.  Cabot,  Inc.,  et  al.,  273 
App.  Div.  717;  79  N.Y.S.  2d  664  (1948)  ),  if  it  does  not 
affirmatively  establish  that  appellee  conducted  the  re- 
sales in  bad  faith. 


ARGUMENT 

Point  1 

The  jury  disregarded  the  trial  court's  charge 
that  appellee  was  under  a  duty  to  mitigate 
damages.  As  a  matter  of  law  the  jury  could 
not  find  that  appellee  was  diligent  and  timely 
in  the  conduct  of  the  resale. 

The  case  is  controlled  by  Section  64  (3)  of  the  Uni- 
form  Sales  Act,   Remington   Revised   Statutes,   Section 


5836-64  (3)  which  Umits  damages  for  non-acceptance  of 
goods,  where  there  is  an  available  market,  in  the  ab- 
sence of  special  circumstances,  to  the  difference  between 
the  contract  price  and  the  market  price  at  the  time 
when  the  goods  ought  to  have  been  accepted. 

Here,  however,  appellee  attempted  to  measure  his 
damages  by  the  difference  between  the  contract  price 
and  the  amount  realized  on  resales  some  two  or  three 
months  after  the  breach  (R.  25,  72).  Crow's  Price  Re- 
porter which  was  admitted  by  appellee  to  be  "an  author- 
ity respecting  prices  and  conditions",  "throughout  the 
lumber  industry",  "having  a  general  circulation", 
"throughout  the  full  length  of  the  Pacific  Northwest" 
(R.  77),  conclusively  establishes  the  existence  of  a  mar- 
ket at  all  times  from  the  breach  up  to  and  including 
the  time  of  the  resales.  And  on  cross  examination  appel- 
lee's witness  Barr  testified  that  the  quotations  shown  in 
Crow's  indicate  that  the  lumber  could  have  been  dis- 
posed of  on  the  West  Coast  at  the  quoted  prices  (R.  112- 
113).  The  market  was  clearly  in  existence  and  in  fact 
for  a  period  of  about  six  weeks  after  the  breach  it  was 
higher  than  the  contract  price  of  $44.00  per  thousand 
(Exs.  5  and  A-4,  R.  132).  Accordingly,  appellee  could 
have  sold  the  lumber  during  this  period  and  realized  a 
profit  as  a  result  of  appellant's  breach.  It  must  there- 
fore follow  that  appellant  is  entitled,  at  most,  to  nomi- 
nal damages.  Furthermore,  Crow's  shows  that  the  only 
lumber  which  sold  at  prices  alleged  to  have  been  re- 
ceived by  appellee  from  the  resale  were  cants  (R.  114). 
Since  appellee  claims  to  have  resold  the  one  and  two- 
inch  lumber  at  these  prices  he  therefore  must  not  have 
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received  the  best  prices  obtainable  as  quoted  in  Crow's. 
As  a  matter  of  law  therefore  appellee  was  not  diligent 
and  the  jury  could  only  have  awarded  appellee  his  dam- 
ages in  disregard  of  the  trial  court's  charge. 

Hartman  Pac.  Co.,  Inc.  v.  Estee,  127  Wash.  151,  219 
Pac.  867  (1923),  on  rehearing  131  Wash.  697,  229  P. 
326  (1924),  was  an  action  for  non-acceptance  of  two 
thousand  cases  of  canned  salmon  tendered  on  Dec.  1, 
1913.  The  seller  immediately  notified  the  buyer  that  he 
would  sell  the  salmon  and  hold  him  liable  for  any  loss 
sustained.  The  sales  were  made  between  April  19,  1920 
and  February  28,  1921  and  judgment  was  for  the  differ- 
ence between  the  contract  price  and  the  resale  price. 
The  Court,  in  reversing  the  judgment  on  the  ground  that 
the  resales  were  not  made  within  a  reasonable  time,  re- 
manded the  case  with  instructions  to  enter  judgment  in 
favor  of  the  seller  for  nominal  damages  only.  The 
Court  said: 

"There  seems  to  be  no  escape  from  the  conclu- 
sion that  by  the  exercise  of  reasonable  diligence 
the  respondent  could  have  sold  the  salmon,  within 
the  next  3  or  4  months  after  December  1st,  upon 
the  market  for  a  price  of  approximately  $2  per 
dozen,  which  was  only  15  cents  less  than  that  at 
which  respondent  had  contracted  to  sell  it  to  tlie 
appellants.  This  it  did  not  do,  but  sold  it  upon  a 
further  receding  market  beginning  in  the  April  fol- 
lowing and  continued  to  dispose  of  it  in  small  lots 
during  the  next  9  or  10  months  at  continually  re- 
ceding prices.  It  is  true  the  trial  court  found  that 
the  salmon  was  sold  within  a  reasonable  time,  but 
this  is  not  a  finding  of  fact  upon  substantially  dis- 
puted testimony.  It  is  rather  a  conclusion  from  the 
facts  about  which  there  can  be  little  dispute." 
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In  Washam  v.  Wood,  177  Wash.  183,  31  Pac.  2d  508 
(1934),  the  seller  brought  an  action  for  non-acceptance 
of  20  tons  of  wheat  at  $34.00  per  ton.  Instead  of  the 
seller  reselling  immediately  to  establish  his  loss  or  to 
prove  the  market  value,  the  seller  waited  and  then  sold 
the  wheat  at  a  loss.  The  Court  in  reversing  a  judgment 
based  upon  the  difference  between  the  contract  price 
and  the  resale  price  said:  ♦ 

"According  to  respondent's  own  testimony,  the 
market  value  of  the  wheat  when  it  was  threshed 
was  $34  per  ton,  the  contract  price.  Therefore, 
there  was  no  loss  occasioned  by  the  breach.  Having 
notified  the  grain  company  of  the  time  and  it  hav- 
ing failed  to  live  up  to  its  contract  to  take  the 
wheat  from  the  machine,  respondent  was  free  to 
sell  it  at  once  and  could  have  thus  realized  the 
contract  price.  That  he  did  not  choose  to  take  im- 
mediate advantage  of  the  breach  and  resell  the 
wheat  was  his  own  choice,  and  he  cannot  hold  the 
grain  company  for  the  subsequent  fall  in  the  market 
price." 

See  also  A.  B.  Fosseen  &  Co.  v.  Kennewick  Supply 
and  Storage  Co.,  144  Wash.  67,  256  Pac.  779  (1927); 
Hess  V.  Seitzick,  et  al.,  95  Wash.  393,  163  Pac.  941 
(1917). 

And  in  Hughes  v.  Eastern  Ry.  &  Lbr.  Co.,  93  Wash. 
558,  161  Pac.  343  (1916),  the  Court  said  that  where  a 
market  existed  and  no  damage  would  result  if  he  availed 
himself  of  the  market,  the  seller  was  not  entitled  to 
damages  for  the  breach: 

"Where  there  is  a  market,  it  is  the  duty  of  the 
aggrieved  party  to  practice  diligence,  to  the  end 
that  the  loss  may  be  as  'small  as  possible.'   And  we 
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think  this  is  the  rule  governing  this  case.  The  rea- 
soning which  sustains  the  rule  is  simple.  It  is  that 
damages  are  allowed  as  compensation  for  actual 
monetary  loss,  and  if  the  vendor  can  find  a  market 
equal  or  better  than  that  provided  in  his  contract, 
there  is  no  loss  to  compensate." 

In  Sheldon  v.  Argos  Mercantile  Corp.,  194  App.  Div. 
472,  185  N.  Y.  Supp.  513  (1920),  affirmed  233  N.Y.  585, 
135  N.E.  928  (1922),  the  seller  could  have  sold  the  goods 
at  the  time  of  the  breach  in  Cuba,  the  place  of  delivery, 
at  a  price  exceeding  that  which  defendants  agreed  to 
pay.  Instead  of  this  plaintiff  chose  to  speculate,  and  to 
that  end  shipped  the  sugar  to  France.  A  loss  at  sea  of 
part  of  the  sugar  resulted  in  a  loss  of  profits  upon  which 
the  claim  for  damages  was  based.  The  Court  said,  at 
page  517: 

"The  judgment  appealed  from  must  be  reversed. 
From  the  plaintiff's  own  testimony  no  damages 
were  suffered.  While  there  was  a  question  of  fact 
for  the  jury  respecting  a  breach  of  the  contract  by 
the  defendants,  still  the  plaintiff  absolutely  failed 
to  establish  damages  by  any  competent  proof  and 
under  his  own  testimony  the  market  value  of  the 
sugar  at  Havana,  upon  the  date  of  the  alleged 
breach,  and  for  a  long  period  of  time  thereafter, 
was  at  least  equal  to  the  contract  price,  and  the 
sugar  was  thereafter  sold  in  France  by  the  plaintiff 
and  his  co-adventurer  for  $2.40  per  100  over  the 
price  fixed  in  the  contract  with  the  defendant. 
Clearly  the  defendant  cannot  be  called  upon  to  re- 
spond in  damages  for  the  failure  of  plaintiff's  specu- 
lations.   .    .    ." 

The  case  at  bar  is  on  all  fours  with  Chozo  Yano,  et 
al.  V.  Ledman,  et  al.,  188  N.  Y.  Supp.  764  (N.Y.C.  1921), 
where  the  breach  occurred  on  Dec.  4  at  which  time  the 
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market  price  (of  pongee)  was  $19.55  per  piece.  The 
plaintiff  did  not  dispose  of  the  merchandise  until  Dec. 
28  when  the  market  had  dropped  to  $17.00  per  piece. 
Between  Dec.  4  and  Dec.  28  the  evidence  showed  that 
the  market  had  been  low.  The  plaintiff  contended  that 
the  resale  price  was  the  best  price  obtainable  at  that 
time. 

The  jury  rendered  a  verdict  based  upon  the  price 
realized  on  the  resale  of  the  merchandise.  The  trial 
judge  in  setting  aside  the  jury  verdict  said : 

"The  measure  of  the  plaintiff's  damages  was  the 
difference  between  the  contract  price  and  the  mar- 
ket value  of  the  merchandise  at  the  time  that  the 
contract  was  breached,  and  if  the  plaintiff  continued 
to  correspond  with  the  defendants  between  Dec.  4 
and  the  20th  of  Dec.  by  withholding  the  sale  of 
said  merchandise  with  the  hopes  that  the  defend- 
ants would  cable  to  Japan,  through  their  bank,  a 
letter  of  credit  for  the  amount  of  the  contract,  it 
was  their  own  fault.  The  market  on  Dec.  4  was 
$19.50,  and  if  the  merchandise  were  sold  when  the 
market  was  high,  at  the  price  then  prevailing,  the 
defendants  would  have  been  compelled  to  pay  the 
difference  between  the  agreed  price  and  the  market 
price,  to-wit,  50  cents  per  piece,  or  about  $100.00. 
It  was  incumbent  upon  the  plaintiff  to  use  reason- 
able diligence  in  disposing  of  the  merchandise  so 
that  it  would  be  damaged  as  little  as  possible.  (Cit- 
ing cases.) 

"We  must  bear  in  mind  that  by  the  retention  of 
the  merchandise  by  the  plaintiffs  after  the  breach 
occurred,  to-wit,  Dec.  4,  1920  to  Dec.  28,  when  an 
opportunity  prevailed  on  the  4th  day  of  Dec.  to 
dispose  of  said  merchandise  at  a  higher  price  than 
what  was  obtained  when  said  merchandise  was 
sold  on  the  28th  day  of  Dec,  the  amount  found 
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by  the  jury  was  in  excess  of  the  amount  that  the 
plaintiffs  would  be  entitled  to.  The  Court  charged 
the  jury  that  if  they  believed  that  the  plaintiffs  were 
entitled  to  recover,  the  damages  would  be  the  dif- 
ference between  the  contract  price  and  the  market 
price  at  the  time  of  the  breach.  The  jury,  in  render- 
ing their  verdict  in  the  sum  as  found  by  it,  assessed 
the  damages  that  plaintiffs  had  sustained  at  the  mar- 
ket price  that  was  obtainable  on  the  28th  day  of 
Dec.  1920,  to-wit,  the  sum  of  $17.00  per  piece,  and 
awarded  the  plaintiffs  a  verdict  for  $1200.00. 

"The  jury  disregarded  the  Court's  charge  as  to 
the  measure  of  damages  that  the  plaintiffs  were 
entitled  to  and  for  this  error  in  enhancing  the 
amount  of  damages  the  motion  of  the  defendants 
must  be  granted  for  the  failure  of  the  plaintiffs  in 
not  disposing  of  the  merchandise  at  the  market 
which  was  then  prevailing  on  the  4th  day  of  Dec, 
when  the  breach  occurred.  The  defendants  are 
therefore  entitled  to  a  new  trial  as  a  matter  of  right 
and  not  as  a  matter  of  favor,  for  the  mistake  of  the 
jury,  without  costs,  to  which  the  plaintiffs  may 
have  an  exception."* 

See  also  Worcester  Bleach  &  Dye  Works  v.  Dlugasch, 
181  N.  Y.  Supp.  44,  in  which  the  Court  set  aside  a  verdict 
and  ordered  a  new  trial  where  a  resale  had  been  made 
without  previous  notice,  for  a  price  substantially  below 
the  market  price,  holding  that  in  such  a  case  the  resale 
price  was  unfair  as  a  matter  of  law. 

Here  the  undisputed  evidence  is  that  there  was  an 
available  market  for  the  lumber  at  all  times  from  the 


*This  was  reversed  in  Chozo  Yano,  et  al.  v.  Ledman,  et  al..  192  N.  Y. 
Supp.  647  (1922),  on  the  ground  that  it  was  stipulated  at  the  trial  that 
the  breach  occurred  not  on  Dec.  4  but  on  Dec.  20.  Since  the  market 
price  on  that  date  was  $16.55  per  piece  the  appellate  court  found  that 
the  verdict  was  not  sufficiently  excessive  so  as  to  warrant  its  being  set 
aside.  Nevertheless  the  law  as  stated  by  the  trial  judge  is  eminently 
correct  and  the  case  is  still  good  authority  despite  its  reversal  which 
was  based  upon  a  stipulated  fact  ignored  in  the  original  opinion. 
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time  of  the  breach,  i.e.,  the  latter  part  of  March  (R.  79) 
up  to  and  including  the  period  during  which  the  resales 
took  place,  i.e.,  June  9th  to  August  5th.  And  for  about 
six  weeks  from  the  time  of  breach,  appellee  could  have 
sold  the  entire  quantity  of  lumber  at  prices  in  excess  of 
the  contract  price  of  $44.00  per  thousand  (R.  11,  79, 
101).* 

The  jury  verdict  was  therefore  contrary  to  the 
Court's  charge  on  the  appellee's  duty  to  mitigate  dam- 
ages, and  the  trial  court  erred  in  not  setting  it  aside. 

Point  2 

There  is  no  evidence  that  appellee's  alleged 
resales  were  timely  or  made  in  good  iaith  and 
therefore  no  evidence  to  support  the  verdict  and 
judgment  for  the  difference  betvi^een  the  con- 
tract price  and  the  amount  realized  on  resales. 

If  we  assume,  as  the  Court  below  did  (R.  42),  that 
the  jury  was  free  to  disregard  Crow's  Price  Reporter, 
the  record  would  then  be  devoid  of  any  evidence  of  mar- 
ket value  at  any  time.  Under  these  circumstances,  the 
evidence  as  to  the  amount  realized  on  the  resales  is  in- 
sufficient to  support  the  verdict  without  affirmative  proof 
of  good  faith  and  timeliness  in  the  conduct  of  the  resales. 
No  such  evidence  appears  in  the  record,  and  there  is 


*There  were  received  in  evidence  copies  of  Crow's  Lumber  Price  Re- 
porter (Exs.  5,  A-4,  R.  132),  which  show  that  at  all  times  between 
March  20th  and  May  1st,  one-inch  "rough  boards"  sold  at  prices  in  ex- 
cess of  $45.00  a  thousand.  At  all  times  prior  to  April  3d,  two-inch  and 
three-inch  "rough  dimension"  lumber  sold  at  prices  in  excess  of  $45.00  a 
thousand,  with  most  sales  being  made  at  $50.00  a  thousand,  and  between 
April  3d  and  May  1st,  most  sales  of  two-inch  and  three-inch  "rough 
dimension"  lumber  were  made  at  more  than  $45.00  per  thousand. 
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therefore  no  competent  evidence  of  the  extent  of  ap- 
pellee's loss. 

In  Magnes  v.  Sioux  City  Nursery  &  Seed  Co.,  14 
Colo.  App.  219,  59  Pac.  879  (1900),  the  Court,  in  re- 
versing a  judgment  in  favor  of  a  seller  on  the  ground 
that  in  view  of  the  evidence  the  difference  between  the 
contract  price  and  the  resale  price  was  not  a  proper 
measure  of  damages,  said: 

"The  result  of  a  resale  can  never  control  the 
question  of  damages  against  the  defaulting  vendee, 
nor  be  given  in  evidence  to  that  end,  unless  the 
vendor  has  satisfactorily  proven  that  he  exercised 
the  right  in  good  faith,  and  at  such  time,  and  in 
such  manner,  and  by  such  methods,  and  under 
such  circumstances  as  were  best  calculated  to  pro- 
tect the  rights  of  the  defaulting  vendee,  and  secure 
the  best  market  price  for  the  property." 

In  Hess  v.  Seitzick,  et  al.,  95  Wash.  393,  163  Pac. 
941  (1917),  the  seller  resold  butter  from  about  a  month 
and  a  half  to  3  months  after  its  rejection  by  the  pur- 
chaser. Some  of  the  butter  was  sold  for  more  than  the 
contract  price  and  some  for  less.  A  judgment  based 
upon  the  difference  between  the  contract  price  and  the 
amount  realized  on  resale  was  reversed  and  a  new  trial 
granted,  the  Court  saying: 

"The  seller  [in  executory  contracts  of  sale]  is 
not  bound  to  resell,  in  order  to  ascertain  the  value; 
he  may  either  resell,  or  rely  upon  other  evidence  of 
value,  at  his  option.  If  he  does  resell,  he  must,  in 
order  to  have  the  result  available  as  evidence  of 
value,  pursue,  in  substance,  the  same  course  as  that 
required  of  a  vendor  who  sells  to  enforce  his  lien; 
that  is,  he  must  sell  in  good  faith,  within  a  reason- 
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able  time,  after  notice  in  the  customary  manner, 
and  at  the  place  of  delivery,  or,  if  there  be  no  mar- 
ket there,  then  in  the  nearest  and  most  available 
market." 

In  Crawford  v.  Dahlenberg,  et  al.,  221  Mo.  App.  600, 
283  S.W.  65  (1926),  the  wool  was  rejected  on  May  19th, 
and  on  May  29th,  there  being  no  market  for  the  goods 
where  they  were  to  have  been  accepted,  the  plaintiff 
shipped  the  wool  to  the  nearest  available  market,  with 
instructions  to  sell  at  no  less  than  the  contract  price. 
Being  unable  to  obtain  that  price,  the  wool  was  finally 
sold  on  July  28th  at  eight  cents  less  a  pound  than  the 
contract  price.  The  verdict  for  plaintiff  was  reversed, 
the  Court  holding  as  a  matter  of  law  that  the  plaintiff 
did  not  use  due  diligence  in  disposing  of  the  wool,  say- 
ing: 

"The  manner  of  sale  is  within  the  reasonable 
discretion  of  the  seller;  but  it  should  be  made  in 
good  faith  and  in  the  mode  best  calculated  to  pro- 
duce a  fair  price  for  the  goods,  and,  as  the  seller 
acts  as  agent  of  the  original  buyer,  he  is  held  to  the 
same  degree  of  care,  judgment,  and  fidelity  as  an 
agent  in  possession  of  goods  with  instruction  to  sell 
to  the  best  advantage.    35  Cyc.  523,  524. 

"...  For  plaintiff  to  have  insisted  that  his 
commission  agent  not  sell  the  wool  for  less  than  38 
cents  a  pound  under  the  circumstances  was  cer- 
tainly not  due  diligence. 

"Under  the  circumstances  the  sale  was  not  fairly 
made,  and  plaintiff  is  entitled  to  recover  (if  any- 
thing) the  difference  between  the  sale  price  and  the 
actual  market  value  of  the  wool  at  Kansas  City  at 
the  time  of  the  breach  of  the  contract."  (Citing 
cases) 
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Obrecht  v.  Crawford,  et  al.,  175  Md.  385,  2  Atl.  (2d) 
1,  119  A.L.R.  1129  (1938),  was  a  seller's  action  for  non- 
acceptance  of  perishable  Argentine  flour  at  the  contract 
price  of  twenty-six  dollars  per  ton.  The  seller  resold 
immediately  following  the  repudiation  in  England  and 
sued  to  recover  the  contract  price  less  the  amount  real- 
ized on  resale.  Affirming  a  verdict  in  this  amount  the 
Court  undertook  to  state  "the  legal  principles  affecting 
the  rights  and  remedies  of  a  seller  who  is  himself  with- 
out fault  against  a  buyer  who  wrongfully  fails  to  accept 
the  goods  sold  to  him  under  a  sales  contract." 

"Where  the  goods  are  of  a  perishable  nature, 
the  right  of  the  seller  to  re-sell  them  is  settled,  Code, 
Art.  83,  Sec.  81,  but  where  he  elects  to  resell,  he 
must  do  so  within  a  reasonable  time  and  in  such  a 
manner  as  to  secure  the  best  obtainable  price,  1 
U.L.A.  sec.  60  LV  p.  314,  and  he  is  bound  to  exer- 
cise reasonable  care  and  diligence  to  that  end,  Ibid, 
Code,  Art.  83,  Sec.  81,  subsec.  5;  2nd  Ed.  Tiffany 
on  Sales  350,  55  C.J.  1055  et  seq. ;  Kahn  v.  Carl 
Schoen  Silk  Corp.,  147  Md.  516,  530,  128  A.  359, 
44  A.L.R.  285;  Williston  on  Sales,  sees.  546,  547; 
24  R.C.L.  114;  42  L.R.A.  N.S.  682. 

"Where  there  has  been  an  actual  resale  the 
measure  of  damages  is  formally  different,  since 
there  it  is  the  difference  between  the  lesser  price 
realized  at  the  resale  and  the  contract  price,  if  the 
resale  was  made  in  good  faith,  Kahn  v.  Carl  Schoen 
Silk  Corp.,  supra,  page  532,  128  A.  359.  A  sale  in 
good  faith  is  a  'fair  sale  .  .  .  according  to  estab- 
lished business  methods,  with  no  attempt  to  take 
advantage  of  the  vendee',  Ackerman  v.  Rubens,  167 
N.Y.  405,  60  N.E.  750,  751,  53  L.R.A.  867,  82  Am. 
St.  Rep.  728,  and  the  burden  of  proving  that  the 
sale  was  so  made  seems  to  be  upon  the  seller,  Willis- 
ton  on  Sales,  sec.  547." 
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In  Williston  on  Sales,  Revised  Edition  (1948),  t±ie 
author  says: 

"The  market  price  may  usually  be  proved  by  a 
resale  of  the  goods  at  the  proper  time  and  place  in 
a  fair  manner;  but  the  price  actually  obtained  at 
the  resale  is  not  conclusive."  (Sec.  582)  See  Anno- 
tations in  44  A.L.R.  215;  119  A.L.R.  1142. 

"One  important  purpose  of  reselling  the  goods 
is  to  fix  the  measure  of  the  buyer's  liability  for  fail- 
ure to  fulfill  his  obligation.  In  order  that  the  sale 
should  furnish  an  accurate  test  of  the  seller's  injury, 
and  the  buyer's  wrong  it  is  necessary  that  the  sale 
should  be  properly  made.    .    .    ."    (Sec.  546) 

"Unless  the  resale  is  made  about  the  time  when 
performance  was  due  it  will  be  of  slight  probative 
force,  especially  if  the  goods  are  of  a  kind  which 
fluctuate  rapidly  in  value,  to  show  what  the  market 
price  actually  was  at  the  only  time  legally  im- 
portant."  (Sec.  550a) 

The  Court's  opinion  in  the  Obrecht  case  shows  that 
the  seller  went  to  great  lengths  to  sustain  the  burden 
of  proof  on  this  point.  It  refers  to  testimony  "that  the 
flour  was  shipped  to  England  'endeavoring  to  sell  it  at 
the  best  price  and  even  utilizing  for  this  purpose  previous 
contracts  we  had  pending  at  a  price  considerably  over 
the  market  price  at  the  time  of  shipment'  and  that  be- 
cause of  the  perishable  nature  of  the  goods  it  was 
deemed  best  to  resell  it  'within  a  week'  after  'the  speci- 
fied time'  and  that  part  of  the  shipment  was  sold  at 
fully  20%  over  the  highest  market  price  on  the  day  of 
shipment." 

By  contrast,  the  record  in  the  case  at  bar  is  devoid 
of  any  evidence  whatsoever  that  the  resales  were  made 
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diligently  and  in  the  mode  best  calculated  to  produce 
a  fair  price  for  the  goods  other  than  appellee's  bare 
assertion  that  he  got  the  best  price  obtainable  (R.  72, 
97-98,  104). 

His  testimony  was  even  weaker  than  that  dis- 
cussed in  Derami,  Inc.  v.  John  B.  Cabot,  et  al.,  273  App. 
Div.  717,  79  N.Y.S.  (2d)  664  (1948).  There  the  Court 
categorically  rejected  the  resale  price  as  a  basis  for 
measuring  the  plaintiff's  recovery.  That  case  was  a 
seller's  action  for  non-acceptance,  on  Dec.  16,  1946, 
of  some  34,000  dozens  of  cans  of  tooth  powder  at 
$1.05  per  dozen  cans.  On  Jan.  13,  1947,  the  seller 
notified  the  buyer  of  his  intention  to  resell  and  to 
hold  the  buyer  liable  for  any  loss  sustained  therefrom. 
The  merchandise  was  sold  on  Jan.  16  at  ten  cents  per 
dozen  cans.  Thereafter  obtaining  a  better  offer,  the 
seller  paid  the  first  purchaser  $2581.00  to  be  released 
from  the  sale  and  sold  about  three-fourths  of  the  cans 
for  sixty  cents  per  dozen.  The  trial  court,  sitting  without 
a  jury,  awarded  damages  based  upon  the  difference  be- 
tween the  contract  price  and  the  amount  realized  on 
the  resale  after  deducting  the  $2581.00  and  other  ex- 
penses. There  was  no  proof  offered  to  show  whether 
a  market  existed  at  the  time  of  the  breach  and  if  so 
what  that  price  was.  The  only  evidence  offered  was  the 
testimony  of  plaintiff's  president  to  the  effect  that  plain- 
tiff had  tried  to  sell  the  merchandise  to  many  firms  and 
that  the  sixty  cent  price  was  the  best  obtainable. 

In  reversing  the  judgment  and  granting  a  new  trial 
on  the  ground  that  there  was  a  total  lack  of  evidence 
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that  the  resale  price  represented  the  market  value  at  the 
time  and  place  of  the  breach,  the  Appellate  Division 
said : 

"The  only  relevance  which  any  resale  could  have 
would  be  to  furnish  evidence  of  market  value,  in 
the  event  there  was  an  available  market  for  the 
goods,  or,  if  there  was  no  such  market,  then  to  aid 
in  determining  what  was  the  loss  directly  and 
naturally  resulting  from  the  buyer's  breach  of  con- 
tract. 

"...  there  is  no  testimony  in  the  case  by 
anyone  familiar  with  the  business  concerning  wheth- 
er there  was  an  available  market  for  the  goods.  If 
there  was  no  such  market,  the  price  on  resale  could 
not  be  regarded  as  evidence  of  market  value.  ..." 

Another  reason  mentioned  in  the  Derami  case  why 
the  resale  price  cannot  be  accepted  as  representing  the 
market  value 

"...  is  that  market  value  on  Feb.  10,  1947, 
has  not  been  shown  to  be  evidence  of  what  it  was 
on  the  performance  date  of  Dec.  16,  1946. 

"In  any  event,  a  single  sale  of  a  portion  of  the 
goods,  ...  on  Feb.  10,  1947,  cannot  be  regarded 
as  proving  that  there  was  an  available  market  for 
the  goods  at  that  time  in  the  absence  of  any  testi- 
mony to  that  effect.    .    .    ." 

The  circumstances  that  plaintiff's  president  testified 
that  he  previously  offered  to  resell  to  other  people  failed, 
the  Court  said,  to  fill  the  hiatus  in  the  proof  since: 

"...  there  was  nothing  to  show  that  those 
firms  were  the  principal  ones  who  would  be  inter- 
ested in  buying  that  type  of  tooth  powder,  nor 
does  the  conclusion  follow  of  itself  that  there  was 
no  available  market  for  the  reason  that  these  firms 
did  not  wish  to  buy. 
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"...  The  object  in  view  is  to  arrive  at  the  real- 
izable value  of  the  goods  at  the  time  when  the  con- 
tract should  have  been  performed,  and  to  subtract 
that  from  the  contract  price  in  order  to  arrive  at  the 
damages.  We  cannot  hold,  in  the  absence  of  testi- 
mony by  anyone  familiar  with  this  type  of  business, 
that  such  damage  is  established  on  the  basis  of  this 
record  without  being  informed  on  whether  the  sale 
represents  either  the  market  price  in  case  of  an 
available  market  for  the  goods,  or  that  the  resale 
was  a  fair  test  of  the  actual  value  in  the  absence 
of  an  available  market.    .    .    . 

"A  new  trial  must  be  had  in  order  to  determine 
whether  there  was  a  market  value  for  this  tooth 
powder  on  the  date  specified  for  completion  of  the 
performance  of  the  contract,  Dec.  16,  1946;  and,  if 
so,  the  amount  thereof,  or,  if  there  was  no  market 
value  on  that  date,  then  to  determine  in  accordance 
with  this  opinion  the  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events,  from  the 
defendant  buyer's  breach  of  contract.    .    .    ." 

And  in  Frankel,  et  al.  v.  Foreman  &  Clark,  33  Fed. 
2d  83,  2  Cir.  (1929),  an  action  to  recover  damages  for 
failure  to  accept  and  pay  for  certain  coats  sold  by  plain- 
tiff to  defendant,  the  only  proof  of  loss  offered  was  the 
amount  realized  on  the  resale  of  the  coats  about  two 
and  one-half  months  after  their  return  by  defendant. 
The  verdict  awarded  damages  based  on  the  difference 
between  that  sum  and  the  contract  price.  The  Court 
reversed  a  judgment  for  plaintiff  for  the  difference,  say- 
ing per  Hand,  A.  N.  J.: 

"...  The  resale  was  only  to  ascertain  the  value 
at  that  time.  But  the  testimony  indicates  that  No- 
vember 16th  when  the  coats  were  returned,  was  the 
height  of  the  season  for  this  merchandise,  and  no 
attempt  was  made  to  sell  it  until  after  December 
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7th,  when  there  was  a  low  market.  In  such  circum- 
stances, a  sale  on  the  1st  of  February  could  hardly 
be  regarded  as  any  evidence  of  the  market  value  of 
the  360  coats  at  the  time  of  the  breach.  There 
not  only  was  no  proof  that  the  market  value  of 
the  goods  had  not  changed  between  the  date  of  the 
breach  and  the  time  of  the  resale,  but  the  testimony 
seems  to  indicate  that  it  had.  The  amount  received 
at  such  a  sale  furnished  no  basis  for  computing 
damages.  Waumbeck  Mfg.  Co.  v.  Alfrandi,  et  al., 
196  App.  Div.  64,  187  N.  Y.  Supp.  439,  Bonynge  v. 
Carex  Co.  (Sup.)  188  N.  Y.  Sup.  751.  It  is  true 
that  what  is  a  reasonable  time  within  which  to  make 
a  sale,  in  order  to  furnish  an  estimate  of  the  market 
value  is,  within  proper  limits,  a  question  for  the 
jury  (Hausman  v.  Buchman,  189  App.  Div.  597, 
179  N.  Y.  Sup.  26);  but  the  testimony  should  at 
least  not  show  that  the  market  had  fallen  between 
the  date  of  the  breach  and  the  time  when  the  sale 
was  made."   (Italics  ours) 

It  should  be  noted  that  in  the  case  at  bar  the  testi- 
mony did  show  that  the  market  had  fallen  between  the 
date  of  the  breach  and  the  time  when  the  resales  were 
made  and  that  appellee  was  well  aware  of  that  change 
since  he  testified:  "I  watched  the  lumber  market  which 
had  gone  into  a  decline"  (R.  72).  Yet  the  record  is 
totally  devoid  of  evidence  of  any  fact  which  could  justify 
appelleee  in  withholding  the  resale  of  this  lumber  for 
about  two  months  while  he  "watched  the  lumber  market 
which  had  gone  into  a  decline"  or  of  any  fact  which 
could  justify  a  verdict  fixing  the  amount  of  his  re- 
coverable loss  by  reference  to  resales  so  made. 

In  Waumbeck  Mfg.  Co.  v.  Alfandri,  et  al.,  196  App. 
Div.  64,  187  N.  Y.  Supp.  439  (1921),  the  Court  said: 
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"...  [A]  resale  a  mont±i  tJiereafter  is  not 
evidence  of  the  market  or  current  price  at  the  time 
the  goods  ought  to  have  been  accepted,  without  an 
allegation  in  the  complaint  that  the  market  was  the 
same  or  any  reason  assigned  why  the  resale  was 
not  made  forthwith  at  the  time  of  the  non-ac- 
ceptance, or  of  what  was  the  market  value  at  the 
time." 

See  also  Sonken-Golamba  Corp.,  et  al.  v.  Butler 
Iron  &  Steel  Co.,  119  Fed  2d  283,  8  Cir.  (1941),  Cert, 
den.  314  U.S.  683;  Haughey  v.  Belmont  Quadrangle 
Drilling  Corp.,  284  N.Y.  136,  29  N.E.  2d  649,  130  A.L.R. 
1331. 

Thus,  giving  appellee  the  benefit  of  the  doubt  re- 
specting his  good  faith,  the  best  that  can  be  said  for  the 
record  is  that  it  is  without  any  evidence  which  would 
justify  the  jury  in  fixing  the  amount  of  appellee's  loss  at 
$5872.18. 

CONCLUSION 

The  verdict  was  therefore  based  upon  an  erroneous 
rule  of  damages  in  disregard  of  the  Court's  charge,  or, 
if  considered  to  be  based  upon  a  correct  rule  of  damages, 
was  not  supported  by  any  evidence.  The  judgment 
should  be  reduced  to  a  nominal  sum  or  a  new  trial 
ordered  to  establish  the  amount  of  appellee's  recoverable 
loss. 

Respectfully  submitted, 

Justin  N.  Reinhardt, 
Attorney  for  Appellant. 
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STATEMENT  OP  PACTS 

Deeming  the  statement  of  facts  in  appellant's  brief 
to  be  incomplete  and,  in  some  of  its  conclusions  at  least 
inaccurate,  appellee  elects  to  make  his  own  statement. 

Through  a  series  of  letters  (R.  117  to  123)  appellee 
agreed  to  sell  and  appellant  agreed  to  buy  twenty  car- 
loads of  rough  unfinished  green  lumber  at  a  price  of 
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$44.00  per  thousand  f.o.b.  on  the  cars.  The  contract 
did  not  call  for  any  particular  grades  but,  as  was  stated 
in  a  letter  written  by  counsel  for  appellant  on  March 
8, 1947,  appellee  agreed  ''to  accept  1-inch,  2-inch,  3-inch 
or  4-inch  lumber  so  long  as  each  car  consists  entirely 
of  one  thickness  only."  (R.  119.)  It  was  also  specifically 
agreed  that  the  lumber  might  be  of  random  or  unspeci- 
fied length  and  width  (R.  120-123).  It  will  thus  be 
seen  that  there  was  no  definite  limitation  placed  upon 
appellee  concerning  the  percentage  of  the  cars  which 
would  be  of  any  specified  thickness.  This  was  left 
largely  to  his  discretion  for  the  reason,  as  is  shown  in 
the  letters,  a  quicker  delivery  of  4-inch  lumber  com- 
monly known  as  cants  could  be  procured  than  1-,  2-,  and 
3-inch  lumber  (R.  122).  Appellant  first  sought  to 
obtain  a  binding  delivery  date  of  thirty  days  (R.  118) 
but  appellee  would  not  agree  to  this  (R.  120).  It  may 
be  admitted  that  it  was  contemplated  that  delivery 
would  be  made  as  soon  as  reasonably  possible. 

Appellee  was  not  a  manufacturer  of  lumber  and 
did  not  own  or  operate  any  mills.  The  shipping  point 
for  the  lumber  which  was  to  be  furnished  and  which 
was  the  same  area  from  which  appellee  had  obtained 
other  lumber  for  appellant,  was  Rochester,  Washing- 
ton. As  soon  as  the  contract  was  made  appellee  went  to 
certain  woods  mills  in  this  area  and  contracted  for  this 
lumber,  and  in  many  instances  made  payments  in 
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advance  so  that  the  operators  of  these  mills  could 
finance  their  operations  (R.  61) .  These  so-called  woods 
mills  were  in  reality  not  sawmills  in  the  generally 
accepted  industrial  sense  but  usually  consisted  of  one 
power  saw  and  a  carriage  which  pushed  the  log  into 
the  saw,  often  with  nothing  but  a  roof  over  them.  They 
had  no  planers  or  edgers  and  without  such  installation 
they  could  only  cut  4-inch  lumber  (R.  60).  To  obviate 
this,  in  some  instances,  appellee  financed  the  purchase 
of  additional  equipment  for  such  woods  mills  (R. 
67-68.) 

Appellee  shipped  two  carloads  of  4-inch  lumber, 
which  was  received  and  for  which  payment  was  made. 
He  had  two  additional  cars  of  4-inch  lumber  at  the  rail- 
road siding  immediately  ready  for  shipment  and  also 
about  5  cars  of  1-  and  2-inch  lumber  ready  for  ship- 
ment (R.  70).  Sometime  between  March  20th  and 
March  30th  he  called  on  Rothstein,  the  president  of 
appellant,  in  Portland  and  asked  shipping  instructions 
concerning  the  4-inch  lumber  which  he  had  ready  for 
shipment  and  which  under  the  contract  he  was  required 
to  ship  to  such  places  as  might  be  designated  by  Mr. 
Rothstein.  He  testified  that  Mr.  Rothstein  told  him  ''he 
wouldn't  take  any  one  or  two  or  three  or  four  or  any- 
thing else."  (R.  70.)  Thereupon  appellee  communicated 
by  telephone  with  one  Powers,  a  Portland  attorney  who 
had  more  or  less  acted  as  appellant's  representative  in 
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the  matter  (R.  70  and  116).  Thereafter  some  general 
discussion  was  had  between  the  parties,  the  exact 
nature  of  which  is  not  revealed  by  this  record.  In  any 
event,  it  does  appear  that  the  discussion  continued  until 
May  15,  1947,  because  there  is  in  the  record  a  letter 
dated  June  3, 1947,  from  appellee  to  appellant's  counsel, 
which  letter  refers  to  a  letter  dated  May  15th  from 
appellant's  counsel,  Mr.  Reinhardt,  to  appellee  (R. 
115-116). 

Thereupon  appellant  began  to  resell  this  lumber. 
The  first  sale  of  232,078  feet  was  made  on  June  9th 
at  a  price  of  $32.50  per  thousand  and  the  last  sale  on 
August  5th.  As  is  correctly  stated  in  appellant's  brief 
(page  3)  most  of  the  lumber  was  sold  at  a  price  of 
$40.00  per  thousand. 

Concerning  the  circumstances  of  the  resale,  appellee 
testified  as  follows:  (R.  72). 

'1  watched  the  lumber  market  which  had  gone 
into  a  decline.  I  tried  to  sell  this  in  both  Tacoma 
and  Olympia  Harbor  and  I  tried  to  find  other  orders 
where  I  could  have  it  remilled  and  disposed  of  and 
I  finally  sold,  months  later,  the  lumber  that  I  had 
transported  to  Tacoma.  I  had  no  place  to  leave  it 
by  the  mill  sites." 

He  then  testified  that  he  finally  sold  the  lumber  to  a 
concern  in  Bucoda  and  the  Olympia  Harbor  Lumber 
Company,  and  that  he  expended  the  sum  of  $1701.00 
in  extra  hauling  expense  (R.  72-75). 
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Concerning  the  state  of  the  lumber  market  at  the 
time  of  the  breach,  he  testified  that  "some  mills  were 
selling  that  same  kind  of  lumber  at  the  end  of  March 
and  glad  to  get  it  at  $35.00"  (R.  74). 

Appellant  introduced  no  evidence  whatsoever  con- 
cerning market  prices  either  in  this  area  or  generally 
in  the  Pacific  Northwest  during  this  time.  The  only 
disinterested  witness  who  testified  concerning  market 
conditions  was  the  witness  Barr  who  was  manager  of 
Bucoda  Planing  Mill  and  had  been  a  lumber  buyer  in 
this  area  since  1939  (R.  107).  Barr  testified  that  in 
May  and  June  the  price  for  rough  cants,  which  is  green 
lumber  with  a  thickness  of  four  or  more  inches,  was 
from  $25.00  to  $35.00,  depending  on  the  lumber  (R. 
108).  On  cross-examination  he  further  stated  that  the 
price  for  1,  2,  and  3  rough  boards  or  rough  dimension 
would  be  $5.00  more  and  would  therefore  range 
between  $30.00  and  $40.00  (R.  110). 

When  it  is  recollected  that  the  lowest  resale  price 
obtained  by  appellee  was  $32.50  and  that  he  sold  most 
of  this  lumber  at  a  price  of  $40.00,  which  was  a  price 
of  $15.00  over  the  lowest  market  price  and  of  $5.00 
over  the  highest  market  price  for  cants  and  was  the 
highest  price  for  rough  or  dimension  lumber,  it  seems 
clear  that  the  witness  established  not  only  the  price  but 
the  fact  that  appellee  exercised  due  diligence  and  good 
faith  in  making  the  resale. 
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As  we  have  noted,  appellant  introduced  no  evidence 
on  this  issue.  His  brief  relies  entirely  upon  the  publi- 
cation known  as  Crowe's  Price  Reporter,  which  we 
introduced  in  evidence.  Appellant's  brief  picks  from 
Crowe's  Price  Reporter  certain  statements  as  to  sales 
made  of  one-inch  rough  boards  and  two-  and  three-inch 
rough  dimension  lumber  which  are  in  excess  of  the 
price  fixed  by  the  witness  Barr.  Hereafter  we  shall 
discuss  Crowe's  Price  Reporter  in  greater  detail,  but 
it  is  sufficient  to  say  that  the  witness  Barr  in  his  cross- 
examination  showed  clearly  the  lack  of  materiality  to 
the  issue  here  of  the  figures  set  forth  in  appellant's 
brief.  In  cross-examining  Mr.  Barr  (R.  Ill)  counsel 
called  his  attention  to  certain  portions  of  the  Price 
Reporter  which  it  was  asserted  showed  a  price  in  excess 
of  that  fixed  by  the  witness.  In  explaining  this  Mr. 
Barr  said  *'I  would  say  he  is  correct  for  specified 
lengths.  We  are  buying  random  lengths  and  talking 
about  random  lengths,  which  would  be  considerably 
less  than  specified  lengths"   (R.  112). 

This  Price  Reporter  was  issued  about  every  two 
weeks  and  covered  reported  prices  for  the  preceding 
two  weeks.  The  issue  of  April  3rd  which  would  cover 
the  period  from  about  or  shortly  before  the  date  of  the 
cancellation  of  the  order  up  to  April  3rd  is  interesting, 
showing  a  price  range  of  $38.00  to  $48.00  which  was  a 
substantial  drop  from  the  issue  of  March  20th  which 
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showed  a  price  range  of  from  $40.00  to  $50.00.  This 
probably  explains  the  reason  for  the  repudiation  of 
the  contract  by  appellant  in  the  latter  part  of  March. 

The  same  issue  contains  the  following  statement 
concerning  general  market  conditions  in  the  whole 
Pacific  Northwest  as  is  shown  by  the  following  para- 
graph : 

April  3, 1947. 

"The  market  on  straight  cars  of  green  common 
has  a  very  well  defined  leaning  to  weakness,  as  will 
be  noted  in  comparing  the  low  side  of  the  prices 
here  reported,  as  they  have  lost  considerable  ground 
during  the  past  two  weeks.  Here  again,  we  would 
like  to  mention  that  the  further  down  the  line  you 
go  in  the  way  of  service,  that  is  the  less  the  mill  has 
to  offer  in  the  way  of  giving  the  buyer  what  he 
wants,  the  less  they  are  having  to  take  for  their 
stock." 

We  call  particular  attention  to  the  statement  here 
that  the  less  the  mill  has  to  offer  the  less  it  will  receive. 
Certainly  appellee  was  in  this  position  when  this  con- 
tract was  breached. 

The  issue  of  May  1,  1947,  which  covers  the  last  two 
weeks  in  April  has  this  general  observation: 

May  1,  1947. 

"The  market  for  all  softwoods  are  very  defi- 
nitely pointed  to  a  weakness  as  is  borne  out  by 
figures  appearing  in  this  issue  of  our  Price  Re- 
porter. As  was  to  be  expected,  the  buyers  have  been 
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quick  to  take  advantage  of  the  first  leverage  that 
has  been  in  their  hands  for  many  months.  It  is  no 
longer  necessary  for  anyone  to  take  whatever  the 
producer  wants  to  furnish  them  in  random  quanti- 
ties. During  the  past  2  weeks,  the  small  plants  hav- 
ing mediocre  timber  and  limited  manufacturing 
facilities  have  been  first  to  feel  price  reductions 
that  have  actually  hurt." 

The  issue  of  May  15,  1947,  which  would  cover  the 
first  two  weeks  in  May  makes  the  following  general 
analysis : 

May  15,  1947. 

''Green  lumber  displays  the  most  pronounced 
price  weakness,  with  no  immediate  signs  of  having 
struck  bottom. 

"The  product  of  the  all-green  fir  mill  is  the  most 
difficult  to  market.  An  extremely  small  amount  of 
merchandising  activity  has  been  reported  by  green 
plants,  even  those  able  to  furnish  well-manufac- 
tured lumber  in  excellent  assortments  of  grade 
and  length. 

''With  the  fir  market  sinking  as  rapidly  and 
erratically  as  it  is  today,  it  is  almost  impossible 
to  point  to  any  one  price  as  being  the  market." 

Then  finally  the  issue  of  May  29, 1947,  which  would 
be  the  last  two  weeks  in  May,  states: 

May  29,  1947. 

"During  the  past  two  weeks  the  green  mills 
have  made  practically  no  sale  of  No.  4  common 
boards  or  dimensions,  as  there  is  no  market  for 
this  grade." 
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When  it  is  recollected  that  the  appellee  finally 
obtained  a  price  for  this  lumber,  which,  as  to  most  of  it, 
was  only  $4.00  less  than  the  contract  price,  more  than 
due  diligence  would  seem  to  be  indicated. 

In  connection  with  Crowe's  Price  Reporter  we  also 
call  attention  to  this  explanation  which  is  made  by  the 
editors : 

"The  prices  shown  in  this  compilation  are  either 
one  price  on  an  item  or  a  spread  between  two  prices 
as  determined  from  actual  sales  made  by  bona  fide 
concerns  prior  to  date  of  publication.  No  attempt 
is  made  to  arrive  at  a  mathematical  average  of  sale 
prices  reported  to  us.  On  the  contrary,  we  try  to 
place  before  our  subscribers  the  prices  most  com- 
monly being  received  on  transaction  made  imme- 
diately prior  to  the  time  the  study  is  conducted,  by 
the  greatest  number  of  those  contacted  in  each 
survey. 

"It  is  not  the  purpose  or  intention  of  this  report- 
ing service  to  establish  a  market  price  on  any  item 
or  in  any  manner  to  influence  the  normal  fluctua- 
tions of  the  lumber  market." 

ARGUMENT 

The  brief  of  appellant  sets  forth  two  points  which 
are  ( 1 )  that  as  a  matter  of  law  ''the  jury  could  not  find 
that  appellee  was  diligent  and  timely  in  the  conduct  of 
the  resale"  and  (2)  "that  there  was  no  evidence  that 
appellee's  alleged  resales  were  timely  or  made  in  good 
faith." 
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We  are  not  able  to  see  any  distinction  between  the 
two  points  set  forth.  The  contention  seems  to  be  that 
because  Crowe's  Price  Reporter  shows  certain  prices 
during  the  period  between  April  11,  1947,  and  June  1, 
1947,  for  1,  2,  and  3  rough  or  dimension  boards  of  speci- 
fied lengths  that  therefore  an  appellate  court  must  hold 
as  a  matter  of  law,  that  the  failure  of  the  appellee  to 
resell  this  lumber  which  also  included  No.  4  lumber 
at  these  prices  was  conclusive  evidence  of  lack  of  good 
faith  upon  the  part  of  the  appellee.  As  we  shall  here- 
after show,  all  the  authorities  cited  by  appellant  are 
authorities  involving  situations  where  the  uncontra- 
dicted evidence  established  a  higher  market  than  the 
resale  price  and  also  established  the  fact  that  such 
higher  price  could  have  been  obtained.  Such  is  not  the 
present  case. 

It  may  be  doubted  w^hether  an  analysis  of  these 
various  cases  is  necessary  since  their  alleged  applica- 
tion is  predicated  upon  an  erroneous  assumption  of 
fact. 

Appellant's  brief,  page  19,  quoting  from  Williston 
on  Sales,  states: 

'The  market  price  may  usually  be  proved  by 
resale  of  the  goods  at  the  proper  time  and  i)lace  and 
in  a  fair  manner;  but  the  price  actually  obtained 
at  the  resale  is  not  conclusive." 

The  same  thought  is  thus  expressed  in  46  American 
Jurisprudence,  page  710: 
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"In  most  cases,  if  the  sale  is  fairly  conducted 
at  a  proper  time  and  place  and  there  is  not  evidence 
of  mitigating  circumstances  or  of  the  unfairness 
of  the  resale  price,  the  amount  received  on  the  re- 
sale is  accepted  as  conclusive  on  the  question  of 
market  value  of  the  subject  matter  of  the  sale,  and 
the  measure  of  the  seller's  recovery  in  an  action 
against  the  buyer  for  the  damages  is  the  difference 
between  the  agreed  price  and  the  amount  received 
on  the  resale,  plus  the  expenses  properly  incidental 
to  such  resale."  (Italics  ours.) 

Here  there  was  no  evidence  that  the  sale  was  not 
fairly  conducted  nor  is  there  any  evidence  of  the  unfair- 
ness of  the  resale  price. 

In  considering  the  question  of  the  power  of  the  court 
to  review  the  jury's  decision,  the  law  is  well  settled  that 
ordinarily  this  is  for  the  determination  of  the  jury  if 
there  is  a  jury  trial: 

"Under  rules  applicable  to  civil  actions  gen- 
erally, question  of  fact  as  to  which  there  is  a  con- 
flict in  the  evidence  must  ordinarily  be  submitted  to 
to  the  jury,  as,  for  example,  whether  goods  were 
resold  within  a  reasonable  time  or  with  reasonable 
diligence;  whether  notice  was  adequate  or  reason- 
able; whether  the  resale  was  fairly  conducted; 
whether  it  was  so  conducted  as  to  procure  a  rea- 
sonable price,  and  whether  the  price  obtained  was 
reasonable."  55  Corpus  Juris,  page  942. 

And  in  46  Corpus  Juris,  717,  it  was  said: 

"The  question  as  to  what  is  a  reasonable  time 
within  which  to  sell  goods  after  the  buyer  has  re- 
fused to  receive  them  is  to  be  ascertained  by  the 
character  of  the  property  and  the  circumstances  and 
the  market  conditions  in  the  particular  case ;  this  is 
usually  a  question  for  the  jury." 
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The  assertion  of  appellant  that  the  question  before 
the  court  is  whether  or  not  appellee  exercised  good  faith 
and  diligence  in  not  beginning  to  resell  until  June  3rd 
is  of  necessity  premised  upon  the  assumption  that  had 
the  resale  started  at  the  time  of  the  breach  then  the 
damages  would  have  been  nominal. 

If  this  assumption  of  fact  is  not  sustained  by  the 
record  then  it  is  unnecessary  for  the  court  to  pass  upon 
the  question  sought  to  be  argued.  We  submit  that  the 
assumption  is  not  warranted.  As  we  have  shown  in 
our  statement  of  facts  there  is  nothing  in  the  record 
to  show  that  a  better  price  could  have  been  obtained 
had  appellee  started  to  resell  before  he  did.  The  quota- 
tions from  Crowe's  Price  Reporter  which  had  to  do 
generally  with  other  sales  show^  that  at  the  time  the 
contract  was  breached  there  was  a  demoralized  market 
and  sales,  particularly  of  miscellaneous  lots  of  lumber 
of  this  character,  were  difficult  to  make.  There  is  no 
evidence  of  the  market  price  of  rough  boards  or  dimen- 
sion lumber  of  random  width  and  length  during  this 
period  and  in  the  absence  of  such  evidence  there  is  no 
presumption  that  an  earlier  sale  would  have  reduced 
the  amount  of  damage  sustained.  We  therefore  do  not 
concede  that  the  record  even  calls  for  any  determina- 
tion by  the  court  of  the  points  raised  in  appellant's 
argument. 

Assuming,  however,  for  the  purpose  of  argument, 
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that  an  earlier  sale  might  have  produced  a  greater 
price,  we  inquire  what,  if  any,  evidence  there  is  con- 
cerning the  good  faith  and  diligence  of  appellee  in 
making  the  resale. 

We  have  already  called  attention  to  the  fact  that 
the  original  breach  arose  out  of  a  telephone  conversa- 
tion. We  have  shown  that  there  were  subsequent  con- 
versations between  appellee  and  Powers,  the  represent- 
ative of  appellant,  and  also  written  communications 
between  counsel  for  the  appellant  and  the  appellee 
which  continued  until  the  latter  part  of  May  at  least. 
We  submit  that  it  cannot  be  said  that  while  these  con- 
versations were  going  on  it  was  incumbent  upon  the 
appellee  to  immediately  attempt  to  unload  this  lumber 
on  a  falling  market.  However,  even  as  to  that  appellee 
testified  that  he  tried  to  sell  this  lumber  in  both  Tacoma 
and  Olympia  and  other  places  and  that  finally  he  had 
most  of  it  transported  to  Tacoma  where  he  thereafter 
sold  it.  This  was  evidence  that  he  diligently  sought  to 
make  a  resale.  This  evidence  was  not  disputed.  Appel- 
lant offered  no  evidence  whatsoever.  The  witness  Barr 
fixed  a  market  price,  in  part  at  least,  substantially  less 
than  the  price  afterwards  obtained.  No  evidence  was 
offered  to  the  contrary.  It  is  true  that  appellee  did  not 
testify  in  detail  as  to  the  particular  concerns  to  whom 
he  tried  to  sell  this  lumber.  Let  the  court  bear  in  mind 
that  this  was  ungraded  rough  lumber  which  had  to  be 
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remilled.  Appellee  testified  that  ''I  tried  to  find  other 
orders  where  I  could  have  it  remilled  and  disposed  of" 
( R.  72) .  The  fact  that  on  cross-examination  he  was  not 
asked  to  testify  in  detail  concerning  these  efforts  could 
not  change  the  necessary  effect  of  his  testimony. 

Appellee  was  also  justified  in  not  starting  to  resell 
until  June  3rd  for  still  another  reason.  The  original 
notice  of  the  refusal  of  appellant  to  accept  further 
deliveries  was  in  a  telephone  conversation  between 
appellee  and  Rothstein  (R.  70).  There  were  of  course 
no  witnesses  to  this  telephone  conversation  and  as  a 
matter  of  fact,  as  is  shown  in  the  stenographic  report 
of  all  the  evidence  on  file  herein.  Rothstein  denied  that 
any  such  conversation  had  ever  occurred.  Had  appellee 
begun  to  sell  upon  a  declining  market  immediately  after 
this  conversation  and  had  the  market  thereafter  begun 
to  rise  again  he  might  well  have  been  subjected  to  a 
possible  suit  for  damages  based  upon  the  claim  that 
appellant  had  not  in  fact  repudiated  the  contract.  In 
such  event  he  would  have  nothing  to  offer  by  way  of 
defense  except  his  unsupported  testimony  concerning 
this  conversation.  Appellee  therefore  did  what  any 
ordinarily  prudent  man  would  have  done.  He  sought 
to  obtain  an  unequivocal  repudiation  or  recission  by 
api)ellant  of  the  contract  which  could  not  be  disputed, 
by  talking  with  Powers,  who  in  some  respect  was  a 
representative  or  agent  of  appellant,  and  by  corre- 
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spending  with  appellant's  counsel.  He  finally  secured 
from  appellant's  counsel  sometime  after  May  15th  a 
positive  written  repudiation  of  the  contract.  Certainly 
until  this  repudiation  was  definitely  and  unequivocally 
established  he  was  under  no  duty  to  resell,  since  all  he 
was  required  to  do  was  to  use  reasonable  diligence.  He 
did  begin  to  resell  within  two  weeks  after  he  secured 
positive  evidence  that  appellant  had  elected  to  termi- 
nate the  contract.  We  submit  that  nothing  more  is 
required. 

In  the  case  oi  A.  B.  Small  Co.  vs.  American  Sugar 
Refining  Co.,  267  U.  S.  233 ;  69  L.  Ed.  597,  the  court 
even  went  so  far  as  to  approve  the  exclusion  of  evidence 
offered  by  the  defendant  of  specific  sales  made  on  the 
market  at  a  higher  price  previous  to  and  during  the 
month  in  which  the  resale  was  made.  The  reason  given, 
among  other  things,  was  "that  the  buying  was  in  rela- 
tively small  quantities  and  also  on  what  was  deemed 
a  'hand-to-mouth'  plane ;  and  that  the  particular  sales 
in  December  were  of  such  character  that  they  would 
shed  no  light  on  the  fairness  of  the  resale."  The  court 
also  said : 

''What  was  proposed  to  be  shown  about  par- 
ticular sales  in  December  was  rightly  excluded. 
The  sales  were  of  a  kind  that  did  not  tend  to  estab- 
lish a  standard  by  which  to  judge  the  plaintiff's 
resale.  Besides,  the  real  question  teas  not  luhether 
the  plaintiff  got  the  best  possible  price,  or  as  much 
as  others  got  in  special  instances,  but  ivhether  the 
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resale  ivas  fairly  made  in  a  reasonably  diligent  ef- 
fort to  obtain  a  good  price.  To  have  admitted  the 
proffered  testimony  would  have  tended  to  confuse 
and  mislead  the  jury."  (Italics  ours.) 

Inasmuch  as  appellant's  position  is  predicated 
entirely  upon  Crowe's  Price  Reporter,  this  case  is 
important.  As  we  have  shown,  the  figures  upon  which 
appellant  relies  were  expressly  stated  not  to  establish 
a  market  and  there  is  nothing  to  show  the  quantities  or 
conditions  with  respect  to  these  sales. 

A.  B.  Small  Co.  vs.  Lamborn  &  Co.,  267  U.  S.  248; 
69  L.  Ed.  597,  was  a  companion  case  to  the  American 
Sugar  Refining  Co.  case.  In  this  case  the  defendant 
offered  the  testimony  of  wholesale  dealers  in  the  area 
concerning  the  price  received  by  them  on  particular 
sales  to  retail  dealers  at  about  the  time  of  the  resale 
which  evidence  was  rejected  by  the  Court.  The  Court 
held  this  not  error  in  the  following  language : 

"We  think  the  ruling  was  right.  The  particular 
sales  were  in  relatively  small  quantities,  many  of 
them  under  300  pounds  and  had  no  probative  bear- 
ing on  the  fairness  of  the  resales.  The  real  question, 
as  stated  in  A.  B.  Small  Co.  v.  Ameiican  S^igar 
Refining  Co.  supra,  was  whether  the  resales  were 
fairly  made  in  a  reasonably  diligent  effort  to  obtain 
a  good  price,  and  not  whether  the  plaintiff  got  the 
best  possible  price  or  as  much  as  others  got  in  par- 
ticular instances.  The  unsettled  state  of  the  market 
and  the  differences  between  selling  small  quantities 
to  retail  dealers  to  satisfy  immediate  needs  and 
selling  large  quantities  to  wholesale  dealers  who 
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had  an  oversupply  made  it  necessary  to  confine  the 
evidence  to  the  real  question."  (Italics  ours.) 

This  Court  reached  the  same  conclusion  in  Sa7i 
Francisco  Iron  &  Metal  Co.  vs.  Sweet  Steel  Co.,  23  Fed. 
(2d)  783,  which  involved  a  contract  for  the  sale  of  a 
substantial  amount  of  steel  rails.  For  the  purpose  of 
showing  that  the  market  price  was  higher  than  the 
contract  price  at  the  time  of  the  breach,  the  defendant 
introduced  evidence  of  certain  other  sales  that  were 
made.  Concerning  this,  this  Court  said : 

'Those  sales  were  of  small  lots  sold  at  retail 
and  they  have  little  value  in  determining  what  was 
the  market  of  the  rails  when  offered  in  wholesale 
lots." 

These  cases  seem  to  dispose  of  the  argument  that 
the  prices  reported  in  Crowe's  Price  Reporter  conclu- 
sively show  lack  of  diligence  or  good  faith  upon  the 
part  of  appellee.  They  also  establish  the  fact  that,  if 
good  faith  is  established,  the  price  obtained  at  the 
resale  is  sufficient  to  support  a  verdict,  without  other 
evidence  of  market  price.  Crowe's  Price  Reporter  for 
this  period  does  not  show  the  amount  of  goods  sold  or 
to  whom  sold,  and  indeed  does  not  even  show  the  price 
of  lumber  purchased  under  a  contract  of  this  character. 
Appellee  was  here  confronted  with  the  problem  of  dis- 
posing of  eighteen  carloads  of  this  lumber  in  a  rather 
isolated  section  and  without  the  prestige  of  being  sup- 
plied by  a  large  concern  with  trade  standing.     The 
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quoted  excerpts  from  Crowe's  Price  Reporter  hereto- 
fore referred  to  show  the  effect  of  this  situation.  For 
instance,  on  May  1st,  which  covers  the  preceding  two 
weeks,  the  publication  states  that  ''during  the  past  two 
weeks  the  small  plants  having  mediocre  timber  and 
limited  manufacturing  facilities  have  been  first  to  feel 
price  reductions  that  have  actually  hurt."  And  again 
on  April  3rd  the  publication  states  that  ''the  further 
down  the  line  you  go  in  the  way  of  service,  that  is,  the 
less  the  mill  has  to  offer  in  the  way  of  giving  the  buyer 
what  he  wants,  the  less  they  are  having  to  take  for 
their  goods."  Under  the  doctrine  of  the  Small  Company 
cases,  supra,  the  figures  in  Crowe's  Price  Reporter 
would  not  be  indicative  of  anything  unless  information 
was  given  concerning  sales  transactions  by  sellers  situ- 
ated in  somewhat  the  same  position  as  was  appellee 
when  this  contract  was  breached. 

An  extended  review  of  the  specific  facts  in  cases 
involving  the  application  of  these  principles  would 
seem  to  be  unnecessary,  since  each  case  depends  upon 
its  particular  facts.  Appellant  seems  to  assert,  however, 
that  the  Washington  decisions  as  a  matter  of  law  re- 
quire a  reversal  of  the  decision  of  the  Court  below.  A 
review  of  them  therefore  seems  to  be  appropriate. 
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THE  WASHINGTON  CASES 

Hess  vs.  Seitzick,  95  Wash.  393;  163  Pac.  941,  is 
cited.  In  that  case  the  only  thing  decided  was  that  the 
lower  Court  erred  in  instructing  the  jury  that,  if  the 
jury  found  that  the  buyer  had  breached  the  contract, 
then  it  should  return  a  verdict  for  the  difference  be- 
tween the  contract  price  and  the  amount  which  the 
buyer  realized  upon  a  sale  made  upon  a  declining 
market  three  months  after  rejection  of  the  goods  by 
the  buyer.  The  Court  called  attention  to  the  fact  that 
there  was  evidence  in  the  case  ''that  the  butter  could 
have  been  resold  at  the  time  of,  or  within  a  reasonable 
time  after  the  rejection,  and  in  fact  for  about  two 
months  thereafter,  at  considerably  more  than  the  con- 
tract price,  of  which,  so  far  as  the  evidence  goes,  the 
respondent  failed  and  refused  to  avail  himself."  Not- 
withstanding this  the  issue  was  not  submitted  to  the 
jury.  All  that  was  decided  was  that  this  was  a  question 
for  the  jury. 

Here  the  issue  was  submitted  to  the  jury  and  here 
also,  unlike  the  Hess  case,  there  was  evidence  of  efforts 
made  by  Feak  to  sell  the  lumber  and  no  evidence  that 
he  did  not  obtain  the  best  price  under  the  circumstances. 

Washam  vs.  Wood,  111  Wash.  183;  31  P.  (2d)  508, 
is  also  cited.  This  case  was  tried  before  the  Court  and 
not  before  a  jury,  and  under  Washington  practice  the 
State  Supreme  Court  may  consider  such  cases  de  novo. 
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although  the  usual  presumption  of  correctness  is  given 
to  findings  of  fact  of  the  Court  below.  The  item  of 
$200.00  damage  was  disallowed  for  the  reason  that 
''according  to  respondent's  own  testimony  the  market 
value  of  the  wheat  when  it  was  threshed  was  $34.00 
per  ton,  the  contract  price."  In  other  words,  the  seller 
conceded  that  he  could  have  sold  the  goods  at  the  time 
and  place  of  breach  at  the  contract  price.  Obviously 
under  such  a  concession  he  could  not  recover  damages. 
No  such  concession  was  made  here. 

Hartman  Pacific  Co.,  Inc.  vs.  Estee,  127  Wash.  151 ; 
219  Pac.  867,  is  cited.  This  case  was  also  tried  before 
the  Court  and  not  before  a  jury.  This  involved  the 
resale  of  salmon.  The  first  sale  was  made  four  months 
after  notice  of  election  to  resell  and  the  last  sale  sixteen 
months  thereafter.  The  manager  of  the  seller  testified 
that  he  could  have  sold  the  goods  at  the  prevailing 
market  price,  which  was  conceded  to  be  about  $2.00  per 
dozen,  during  the  first  two  months  of  the  period,  and 
other  witnesses,  whose  testimony  was  not  contradicted, 
testified  to  the  same  effect.  In  other  words,  there  was 
no  conflict  in  the  record  on  the  question. 

Fosseen  &  Co.  vs.  Kenneivick  Supply  &  Storage  Co., 
144  Wash.  67,  256  Pac.  779,  is  cited.  This,  unlike  the 
other  cases,  was  a  jury  case.  In  that  case,  however,  the 
only  evidence  introduced  was  the  market  price  of  the 
product  at  the  time  of  resale  "some  two  years  later 
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than  the  time  of  the  breach."  The  Court  properly  con- 
cluded that  this  was  too  remote  from  the  time  of  the 
breach  and  also  called  attention  that  the  evidence 
showed  that  the  market  price  was  subnormally  high 
at  the  time  of  the  purchase  but  ''that  had  it  been  sold 
at  any  time  in  the  year  1923  the  loss  would  have  been 
nominaV  There  is  no  such  evidence  here. 

The  case  of  Hughes  vs.  Eastern  Ry.  &  Lbr.  Co.,  93 
Wash.  558, 161  Pac.  343,  is  also  cited  and  quoted  from. 
This  case  directly  supports  the  position  of  appellee. 
The  suit  was  a  suit  for  damages  brought  by  the  seller 
against  a  buyer  who  had  refused  to  receive  certain  logs. 
The  defendant  by  way  of  defense  sought  to  show  that, 
after  the  breach,  the  seller  had  sold  the  logs  to  another 
concern  at  a  price  more  advantageous  than  the  original 
contract  and  that  therefore  no  loss  had  been  sustained. 
The  lower  Court  refused  to  admit  the  evidence.  This 
was  held  error.  After  stating  the  general  rule  set 
forth  on  page  11  of  appellant's  brief  that  the  seller 
must  be  diligent,  the  Court  said : 

''In  the  case  at  bar  respondent  was  not  deprived 
of  his  goods  by  the  breach  of  defendant.  It  follows 
that  evidence  of  a  market  was  competent  and  should 
have  been  received.  A  resale  is  competent  evidence 
to  prove  a  market.''  (Italics  ours.) 

This  quotation  shows  that,  in  Washington  at  least, 
whatever  may  be  the  rule  in  some  other  jurisdictions, 
that  if  ordinary  diligence  is  shown  it  is  sufficient  for 
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the  seller  to  prove  the  price  received  at  the  resale  with- 
out general  evidence  of  the  market  in  the  product. 

The  Washington  Court  has  not  hesitated,  when  the 
occasion  required  it,  to  disregard  the  general  rule  that 
the  measure  of  damage  is  the  difference  between  the 
market  price  and  the  contract  price.  Poston  vs.  West- 
ern Dairy  Products  Company,  179  Wash.  73;  36  P. 
(2d)  65,  involved  the  breach  of  a  contract  between  a 
milk  distributor  and  a  producer  to  purchase  the  pro- 
ducer's milk.  The  contract  was  breached  by  the  dis- 
tributor, and  the  producer,  in  order  to  minimize  his 
loss,  formed  a  distributing  organization.  In  a  suit 
brought  by  the  producer  for  damages  he  was  allowed  to 
include  the  cost  of  setting  up  the  distributing  organi- 
zation and  loss  of  sales.  The  Washington  Court  in  con- 
sidering this  said: 

"Appellant  contends  that  the  measure  of  dam- 
ages applicable  was  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  milk.  The 
difficulty  with  the  application  of  the  rule  in  the 
instant  case  is  that  there  was  no  market  for  bottled 
milk  of  the  Stadocona  and  Waikiki  quality,  except 
on  the  doorsteps  of  householders  in  Spokane.  When, 
through  the  acts  of  appellant,  respondents  were 
deprived  of  that  market,  they  faced  the  alternative 
of  selling  their  product  as  bulk  milk  or  building  up 
a  distributing  organization  of  their  own.  The  for- 
mer course  spelled  ruin,  for,  as  bulk  milk,  their 
product  would  have  returned  little  more  than  half 
of  the  daily  cost  of  operating  their  dairy.  They  chose 
the  latter  alternative  with  the  result  that,  within 
ninety  days,  they  had  resuscitated  their  business  to 
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a  volume  equal  to  that  just  prior  to  the  time  appel- 
lant breached  the  contract.  None  the  less,  appellant 
contends  that  respondents,  under  the  rule,  were 
bound  to  sell  their  product  as  bulk  milk  and  take 
their  loss.  We  do  not  think  the  rule  is  so  rigid  as  all 
that.  After  all,  the  underlying  theory  of  daviages 
is  fair  compensation  for  the  injury — not  protection 
for  the  one  inflicting  it"  (Italics  ours.) 

While  we  do  not  contend  this  case  to  be  in  point 
upon  the  facts,  the  facts  in  the  two  cases  has  some 
analogy.  Feak  was  not  a  manufacturer  of  lumber,  of 
which  fact  the  appellant  was  advised. 

Crowe's  Price  Reporter  establishes  the  difficulty 
of  a  person,  operating  as  did  Feak  to  sell  this  product, 
which  was  second-growth  timber,  and  which  under  the 
contract  was  purchased  by  Feak  without  grades  and 
of  random  lengths.  The  principle  of  the  Poston  case  is 
applicable  although  the  facts  to  a  certain  extent  are 
different. 

Likewise  the  Washington  Court  has  held,  in  a  con- 
siderable number  of  cases,  that  where  there  is  no 
market  at  the  place  of  delivery  or  where  the  goods  can- 
not reasonably  be  resold,  that  the  seller  is  entitled  to 
recover  the  full  contract  price. 

State  Finance   Company   vs.   Hamacher,    171 
Wash.  15;  17  P.  (2d)  610; 

Foster  vs.  Montgomery,  Ward  &  Co.,  24  Wn. 
(2d)  248;  163  P.  (2d)  838; 

Parks  vs.  Elmore,  59  Wash.  584;  110  Pac.  381. 


—  24  — 

In  Parks  vs.  Elmore,  supra,  the  Court  also  made 
the  following  observation  : 

"If  the  appellant  knew  of  a  market  he  was 
morally  obligated  to  point  it  out  to  the  respondent, 
and  failing  in  this,  it  would  seem  that  he  was  not 
in  the  best  possible  position  to  claim  lack  of  dili- 
gence on  the  part  of  respondent." 

Appellant  now  relies  on  Crowe's  Price  Reporter, 
which  is  published  in  Portland  and  which  city  is  the 
principal  place  of  business  of  appellant.  If  the  market 
was  as  claimed  by  the  appellant,  then  was  he  not  obli- 
gated to  inform  the  appellee  of  this  market,  if  one 
existed? 

The  plain  truth  of  course  is  that  there  was  in  effect 
little  or  no  market  for  lumber  of  this  kind  situated  in 
this  locality.  The  justifiable  and  necessary  inference 
from  the  record  is  that  the  appellant,  when  the  market 
began  to  slide,  recognized  what  a  difficult  task  it  would 
be  to  handle  this  lumber  on  the  market  and  that  that 
was  the  reason  why  appellant,  without  just  cause, 
repudiated  the  contract.  It  is  clear  also  that  the  reason 
the  appellant  offered  no  evidence  upon  this  issue,  which 
was  specifically  tendered  to  it  by  the  pleadings  pre- 
vious to  trial,  was  that  it  realized  that  the  appellee  had 
done  an  extraordinarily  good  job  in  minimizing  dam- 
ages, and  that  if  any  evidence  was  offered  it  would 
simply  accentuate  and  prove  that  unusual  diligence  had 
in  fact  been  exercised. 
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OTHER  AUTHORITIES  CITED  BY  APPELLANT 

We  think  it  is  unnecessary  to  undertake  a  detailed 
analysis  of  the  facts  of  certain  miscellaneous  decisions 
of  some  other  courts  cited  in  appellant's  brief,  since 
each  case  involves  different  facts  and  circumstances. 
However,  a  short  discussion  may  be  justified. 

In  Shelton  v.  Argos  Mercantile  Corp.,  194  App. 
Div.  472,  185  N.  Y.  Supp.  513,  the  uncontradicted  evi- 
dence was  that  the  seller  could  have  sold  the  goods  in 
Cuba  at  a  price  exceeding  the  contract  price,  but 
instead  of  this  he  chose  to  speculate  and  shipped  the 
goods  to  France  where  a  portion  of  them  at  least  was 
lost  at  sea.  The  conceded  fact  that  the  seller  chose  to 
speculate  instead  of  selling  in  an  available  market  com- 
pletely makes  the  case  inapplicable  here. 

It  is  asserted  that  Chozo  Yano,  et  al.  v.  LedTnaUj 
et  a^.,  188  N.  Y.  Supp.  764,  is  in  all  fours  with  the  case 
at  bar.  This  decision  was  by  a  City  Court  of  New  York 
and,  as  is  pointed  out  in  the  brief,  was  thereafter  re- 
versed for  reasons  here  immaterial.  The  Court  con- 
cludes that  because  ''the  market  as  proven  upon  the  day 
of  delivery  was  $19.50  apiece"  that  therefore  dam- 
ages based  upon  a  resale  made  thereafter  could  not  be 
allowed.  The  facts  with  respect  to  the  proof  do  not 
appear  in  the  opinion  but  the  decision  in  any  event 
completely  ignores  the  question  of  diligence  and  good 
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faith  and  is  directly  contrary  to  the  statement  of  the 
Supreme  Court  of  the  United  States  in  the  American 
Sugar  Refining  Company  case,  supra,  where  that  Court 
said  that  the  question  'Vas  not  whether  the  plaintiff 
got  the  best  possible  price,  or  as  much  as  others  got  in 
special  instances,  but  whether  the  resale  was  fairly 
made  in  a  reasonably  diligent  effort  to  obtain  a  good 
price." 

Worcester  Bleach  &  Dye  Works  v.  Dhigasch,  181 
N.  Y.  Supp.  44,  and  Magnes  v.  Sioux  City  Nursery  & 
Seed  Co.,  59  Pac.  879,  are  also  cited.  The  Worcester 
case  expressly  held  that  *'it  is  unnecessary  for  us  to 
determine  whether,  if  there  was  an  available  market 
in  New  York  City  *  ''''  *,  the  plaintiff  would  be  entitled 
to  recover  the  difference  between  the  agreed  price  of 
the  chemicals  and  the  price  he  actually  obtained  *  *  *." 
The  Court  then  stated  that,  assuming  that  the  plaintiff 
could  sell  as  defendant's  agent,  he  could  still  not  recover 
for  cartage,  storage  and  personal  expenses  in  view  of 
the  fact  that  there  was  no  evidence  in  the  record  that 
such  items  were  necessary.  Two  judges  concurred  in 
the  result. 

In  the  Magnes  case  no  evidence  was  introduced  con- 
cerning the  resale.  As  stated  by  the  Court  '*how,  when, 
or  to  whom,  and  whether  at  public  or  private  sale." 
The  Court  then  rightfully  concluded  that  good  faith 
was  not  shown.  Here  the  price,  the  time  and  the  buyer 
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to  whom  the  goods  were  sold  were  all  identified  and 
established  by  the  evidence. 

Derami,  Inc.  v.  John  B.  Cabot  et  al,  273  App.  Div. 
717,  79  N.  Y.  S.  (2d)  664,  is  elaborately  quoted  from 
on  pages  20  and  21  of  appellant's  brief.  The  only  thing 
which  was  decided  there  was  that  evidence  of  a  resale 
could  not  be  used  to  establish  a  market  price.  This  is 
shown  by  the  quotation  on  page  21  of  appellant's  brief 
where  it  is  said  ^'there  is  no  testimony  in  the  case  by 
anyone  familiar  with  the  business  concerning  whether 
there  was  an  available  market  for  the  goods.  If  there 
was  no  such  market,  the  price  on  resale  could  not  be 
regarded  as  evidence  of  market  value."  If  this  is  the 
New  York  rule  then  it  is  directly  contrary  to  the  rule 
announced  by  the  United  States  Supreme  Court  in  the 
A.  B.  Small  cases  before  referred  to,  which,  as  we  have 
shown,  limit  the  inquiry  to  the  question  of  whether  or 
not  reasonable  diligence  was  shown,  and  is  also  directly 
contrary  to  the  statement  of  the  Washington  Court  in 
Hughes  vs.  Eastern  Ry.  &  Lumber  Co.,  93  Wash.  558- 
562,  161  Pac.  343,  where  the  Court  said  ''the  resale  is 
competent  to  prove  a  market.'^ 

It  is  also  contrary  to  the  decision  of  this  Court  in 
the  case  of  San  Francisco  Iron  &  Metal  Co.  vs.  Sweet 
Steel  Co.,  23  Fed.  (2nd),  783,  where  this  Court  quoted 
the  following  paragraph  from  Ruling  Case  Law : 
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"He  may  resell  at  any  time  and  in  any  state  of 
the  market,  and  the  fact  that  he  refrains  from  sell- 
ing them  for  several  months  on  a  falling  market 
does  not  prevent  him  from  recovering  in  an  action 
against  the  buyer  for  the  deficiency." 

The  New  York  Court  in  effect  admits  that  the  deci- 
sion is  inconsistent,  in  part  at  least,  with  the  decision 
of  Circuit  Judge  Larned  Hand  of  the  Second  Circuit 
in  the  case  of  FavHsh  Co.  vs.  Modison  DistHhuting  Co.y 
37  Fed.  (2d)  455,  in  which  case  it  was  held  that  if  dili- 
gence was  shown  it  was  not  necessary  to  show  an  avail- 
able market  other  than  evidenced  by  the  resale. 

In  Arkayisds  Shortleaf  Lumber  Co.  vs.  Hemlei%  281 
Fed.  914  (8th  Circuit),  it  was  held  that  where  there 
was  no  evidence  of  the  market  price  of  the  goods  which 
the  seller  had  resold  after  a  repudiation  by  the  buyer, 
that  the  price  obtained  at  the  resale  should  be  regarded 
as  the  market  price,  the  seller  having  used  due  diligence 
and  made  all  reasonable  efforts  to  obtain  a  fair  price. 

See  also  Section  46,  American  Jurisprudence,  page 
710,  where  it  was  stated,  among  other  things,  that  "the 
amount  of  the  resale  is,  properly  speaking,  evidence 
of  the  market  value  of  the  goods,"  and  where  it  was 
further  stated  that  if  the  resale  was  fairly  conducted 
and  there  was  no  evidence  of  its  unfairness  "the  amount 
received  in  the  resale  is  accepted  as  conclusive  on  the 
question  of  market  value  of  the  subject  matter  of  the 
sale." 
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The  Court  will  find  this  question  elaborately  con- 
sidered in  a  note  in  44  A.  L.  R.  and  particularly  a  dis- 
cussion beginning  on  page  308  under  the  sub-heading 
of  ''presumption  as  to  resale  being  for  full  market 
value." 

This  note  was  supplemented  in  119  A.  L.  R.  1141 
with  a  reference  to  many  decisions  of  the  State  and 
Federal  Courts  and  also  to  Canadian  decisions. 

Frankel  vs.  Foreman  &  Clarke,  33  Fed.  (2d)  83, 
a  decision  of  the  Second  Circuit  is  also  cited.  The  real 
basis  of  this  decision  was  the  admitted  failure  of  the 
seller  to  resell  certain  coats  on  November  16th  at  the 
height  of  the  season,  which  was  followed  by  a  sale  on 
December  7th  where  there  was  a  low  market.  The  quo- 
tation from  the  appellant's  brief,  ''that  if  the  testimony 
showed  that  the  market  had  fallen  between  the  date 
of  the  breach  and  the  time  of  resale,  then  there  could 
be  no  recovery  based  upon  the  resale,"  (App.  Brief  23) 
must  be  read  in  connection  with  the  conclusion  of  the 
Court  that  the  uncontradicted  evidence  there  showed 
lack  of  diligence.  If  the  decision  is  otherwise  construed, 
then  it  has  been  overruled  by  Farrish  vs.  Madison  Dist. 
Co.,  37  Fed.  (2d)  455. 

If  the  opinion  be  construed  otherwise,  then  it  is  also 
squarely  in  conflict  with  the  two  Small  cases  which  we 
have  referred  to  which  specifically  hold  that  the  plain- 
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tiff  is  not  required  to  show  that  he  **got  the  best  pos- 
sible price"  or  with  the  statement  of  this  Court  in  the 
San  Francisco  Iron  &  Metal  Co.  case  to  the  effect  that 
''the  fact  that  he  refrains  from  selling  them  for  sev- 
eral months  on  a  falling  market"  will  not  defeat 
recovery. 

Obrecht  vs.  Craivford,  175  Md.  385,  2  Atl.  (2d)  1, 
simply  announces  the  general  rule  that  a  resale  must 
be  made  within  a  reasonable  time  and  that  reasonable 
care  and  diligence  must  be  used.  The  case  does  not  deny 
the  right  of  a  diligent  seller  to  take  reasonable  time  to 
resell  even  though  on  a  falling  market. 

Craivford  vs.  Dahlenberg  ,221  Mo.  App.  600,  283 
S.  W.  65,  is  obviously  no  authority  here.  That  case 
involved  a  commodity  which  had  no  available  market 
at  the  place  of  acceptance.  The  seller  shipped  the  goods 
to  the  nearest  available  market  with  definite  instruc- 
tions to  sell  at  not  less  than  th  contract  price.  It  was 
held  that  this  limitation  showed  lack  of  diligence.  This 
conclusion  seems  quite  sound.  The  facts  here  are 
entirely  different.  Feak  got  considerably  more  for  this 
lumber  than  the  market  in  May  and  June,  as  testified 
to  by  the  witness  Barr,  which  certainly  showed  that  he 
exercised  diligence.  There  is  no  evidence  that  he  put  a 
minimum  price  u})on  the  resale  price. 
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CONCLUSION 

In  conclusion  attention  is  called  to  the  apparent  dis- 
crepancy between  the  points  as  stated  in  appellant's 
brief  and  one  or  two  of  the  cases  cited.  The  statement 
of  the  points  involved  correctly  state  the  issue  and  that 
is  whether  there  is  evidence  to  support  the  jury's  find- 
ing that  appellee  exercised  diligence  and  resold  in  good 
faith.  The  idea  is  suggested  on  pages  20  to  24  of  appel- 
lant's brief  that  the  seller  must,  in  addition  to  showing 
diligence  and  good  faith,  also  show  that  there  was  a 
market  and  that  the  resale  was  not  less  than  the  market. 
We  have  already  discussed  this  in  detail  but  we  now 
refer  to  it  again  in  order  to  point  out  that  the  state- 
ment of  points  to  be  relied  upon  does  not  cover  any  such 
contention.  Therefore  under  familiar  rules,  the  point 
may  not  now  be  considered. 

It  is  submitted  that  the  judgment  should  be 
affirmed. 

Respectfully  submitted, 

L.  L.  Thompson, 

Henderson,  Carnahan  &  Thompson, 
Attorneys  for  Appellee. 
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TILE COMPANY, 
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Appeal  from  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern  Division. 


REPLY  BRIEF  OF  APPELLANT 

Appellee's  brief  (p.  17*)  reiterates  the  basic  proposi- 
tion of  law  expounded  in  appellant's  main  brief  (Point 
II),  "li  good  faith  is  established,  the  price  obtained  at 
the  resale  is  sufficient  to  support  a  verdict  without  other 
evidence  of  market  price."  (Italics  ours) 


*Page  references  are  to  appellee's  brief  unless  otherwise  indicated. 


To  establish  his  good  faith,  appellee  undertakes  to 
explain : 

why  no  resale  was  made  until  June  9th  although 
the  breach  occurred  in  March  (pp.  13-15);  and 

why  the  amounts  realized  on  the  resales  were  less 
than  the  market  quotations  reported  in  Crow's 
Digest  (pp.  4-6,  12). 

It  is  respectfully  submitted  that,  instead  of  accom- 
plishing his  purpose  he  has,  in  fact,  demonstrated  ap- 
pellant's thesis:  That  there  is  no  evidence  in  the  record 
of  appellee's  good  faith  in  effecting  the  resales  and, 
therefore,  no  basis  for  the  jury's  verdict  and  the  judg- 
ment entered  thereon. 

POINT  I 

Appellee's  Delay  in  Effecting  the  Resales 

Appellee  inquired  (p.  13),  as  we  did,  "What,  if  any, 
evidence  there  is  concerning  the  good  faith  and  diligence 
of  appellee  in  making  the  resale."  Every  single  assertion 
he  makes  in  reply  to  that  inquiry  is  totally  without 
foundation  in  the  record.  The  absence  of  any  reference 
to  the  record  on  pages  13,  14  and  15  of  appellee's  brief 
is  the  most  glaring  admission  of  the  unsoundness  of 
appellee's  position. 

Repeatedly,  appellee  seeks  to  make  it  appear  (pp.  4, 
13,  14)  that  there  was  some  "general  discussion"  follow- 
ing the  breach  and  continuing  until  May  15th  which 
justified  appellee  in  deferring  his  resales  until  some  time 
thereafter. 


The  fact  is  tiiat  there  was  no  such  discussion;  and 
the  letter  of  May  15th  mentioned  in  Exhibit  8  (R.  115- 
116)  which  appellee  describes  as  "a  positive  written 
repudiation  of  the  contract"  which  "he  finally  secured 
from  appellant's  counsel  some  time  after  May  15th" 
(p.  15)  was  simply  a  notice  that  "this  lawsuit  would  be 
filed"  (R.  85).  Appellee's  attempt  thus  to  justify  his 
delay  by  tieing  it  to  a  letter  which  is  not  even  in  the 
record  discloses  the  fatal  weakness  of  his  position.  For 
regardless  of  what  that  letter  of  May  15th  said,  one 
thing  is  clear:  it  is  not  in  the  record.  And  the  absence 
of  that  letter  and  of  any  other  evidence  of  justification 
for  appellee's  delay  in  making  the  alleged  resales  is 
precisely  why  the  verdict  and  the  judgment  entered 
thereon  were  improper  (main  brief,  Point  II*). 

On  the  other  hand,  the  record  is  full  of  testimony  by 
the  appellee  showing  that  he  knew  in  March  that  the 
contract  had  been  unequivocally  breached.  At  page  98, 
he  said  (italics  ours) : 

"A.  No,  at  the  time  the  third  car  was  refused  and 
/  knew  there  was  no  hope  of  getting  Mr.  Rothstein 
to  take  it,  there  was  that  much  lumber  accumulat- 
ing and  further  shipments  to  the  side  track  were 
stopped  simultaneously  with  the  knowledge  that 
Mr.  Rothstein  would  not  take  the  third  car. 

Q.  You  testified  yesterday  it  was  late  in  March, 
not  later  than  March  30th? 

A.  I  will  let  that  answer  stand." 

Again  on  page  79,  Feak  testified: 

"A.  I  called  Mr.  Rothstein  on  the  third  car,  the 
same  as  the  first  two. 


*Appellant's  main  brief  will  be  cited  throughout  in  this  manner. 


Q.  And  t±iat  was  between  t±ie  20t±i  and  30th  of 
March? 

A.  Yes. 

Q.  And  he  told  you  he  wasn't  going  to  take  any 
more  four-inch  lumber? 

A.  Yes;  he  refused  to  give  me  shipping  instruc- 
tions and  said  he  wouldn't  take  any  more  lumber. 
*  *  *   * 

Q.  Did  Rothstein  then  indicate  to  you  that  he 
wouldn't  take  one  and  two-inch  lumber? 

A.  My  recollection  is  that  he  did.  That  either 
Mr.  Powers  or  Mr.  Rothstein  said  he  wouldn't  take 
one  and  two-inch  and  I  am  almost  positive  that 
Mr.  Rothstein  would  not  take  any  more  lumber." 

This  and  other  testimony  of  the  appellee  (R.  70,  81, 
86,  87)  shows  the  disingenuousness  of  appellee's  argu- 
ment (p.  14)  that  there  was  some  doubt  as  to  whether 
appellant  had  "in  fact  repudiated  the  contract". 

Unless  appellant  unequivocally  breached  the  contract 
in  March,  appellee  was  obligated  to  deliver  one  and  two- 
inch  lumber  to  Carlson's  mill  in  Vancouver  without  fur- 
ther instructions  (R.  86).  He  never  did;  and  the  state- 
ment (pp.  14-15)  that  Feak  "sought  to  obtain  an  un- 
equivocal repudiation  "'•  -^  *  by  talking  with  Powers  *  *  * 
and  by  corresponding  with  appellant's  counsel"  after 
March  30th  is  a  bare-faced  misrepresentation  of  fact. 
But  fact  or  not,  the  important  thing  about  it  is  that  it  is 
not  a  fact  of  record,  and,  therefore,  not  available  to  sup- 
port the  verdict. 

It  is  worth  noting  the  inconsistency  between  this 
argument  of  appellee  to  justify  his  delay  and  the  im- 
mediately preceding  portion  of  his  brief,  in  which  he 
attempts  to  demonstrate  his  diligence.  The  date  of  the 
efforts  appellee  allegedly  made  "to  sell  this  lumber  in 


Tacoma  and  Olympia  and  other  places"  (p.  13)  is  fixed 
by  his  testimony  (R.  72)  that  "I  finally  sold,  months 
later,  the  lumber  that  I  had  transported  to  Tacoma". 
The  first  resale  occurred  on  June  9th,  and  if  that  was 
"months  later"  it  must  follow  that  the  earlier  efforts 
were  made  in  March  or  April.  Thus,  on  the  one  hand, 
appellee  seeks  to  construe  the  record  as  showing  efforts 
on  his  part  to  make  sales  during  March  and  April  and, 
on  the  other  hand,  he  argues  that  he  waited  to  make 
any  sales  until  after  there  had  been  a  "positive  written 
repudiation  of  the  contract"  about  May  15th  which  is 
not  a  matter  of  record. 

And  it  is  significant  that  appellee  feels  called  upon 
to  acknowledge  (p.  13)  that  "he  did  not  testify  in  de- 
tail as  to  the  particular  concerns  to  whom  he  tried  to 
sell  this  lumber"  and  to  suggest  that  the  burden  rested 
on  appellant  to  remedy  this  defect  in  his  testimony  by 
bringing  it  out  on  cross  examination  (p.  14). 

It  would  have  been  vain  for  appellant  to  attempt  to 
elicit  the  details  of  appellee's  alleged  efforts  at  resale, 
as  the  following  excerpt  from  his  cross  examination 
clearly  demonstrates  (R.  97-8,  cf.  104) : 

"Q.  Is  it  your  statement  that  you  were  unable  to 
sell  any  of  this  lumber  before  June  9th?  Just  yes 
or  no,  Mr.  Feak? 

A.  Yes;  at  the  price  I  finally  received.  (103) 

Q.  In  other  words,  at  any  time  prior  to  June 
9th  it  would  have  been  impossible  for  you  to  sell 
this  lumber  for  $32.50  a  thousand,  or  more? 

A.  I  got  forty  dollars  for  it. 

Q.  Yes  or  no,  Mr.  Feak? 

A.  On  part  of  it,  yes,  on  part  of  it,  no. 
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Q.  All  right.  Now,  I  take  it  then  that  you  refer 
to  the  fact  that  part  of  this  was  sold  at  $32.50  and 
part  at  $40.00. 

A.  Yes. 

Q.  Now,  as  to  the  part  sold  at  $32.50,  is  it  your 
statement  that  you  could  not  have  sold  that  for 
$32.50  or  more  prior — what  was  the  date  of  that 
sale? 

A.  That  sale  was — I  don't  have  the  dates  of  the 
sale  here.  My  bookkeeper  is  here.  He  could  give  it 
to  you.   You  can  ask  him. 

Q.  Well,  but  it  wasn't  before  June  9th? 

A.  No;  it  wasn't. 

Q.  Was  it  before  July  9th? 

The  Court:  He  says  he  doesn't  know,  Mr.  Rein- 
hardt,  and  we  will  just  put  in  a  lot  of  time. 

Mr.  Reinhardt:    All  right." 

The  fact  is  that  even  the  A.  B.  Small  Company  case 
(pp.  15-16)  on  which  appellee  relies  so  heavily,  ex- 
plicitly mentions  the  extremely  detailed  nature  of  the 
evidence  offered  by  the  seller  there  regarding  his  dili- 
gence in  making  the  resales,  saying  (45  S.  Ct.  at  p.  303): 

"We  are  of  opinion  that  the  evidence  as  set 
forth  in  the  record  conclusively  established  that  the 
resales  were  made  within  a  reasonable  time.  The 
state  of  the  market  was  such  that  it  was  difficult  to 
make  any  sales;  and  the  quantities  to  be  sold  en- 
hanced that  difficulty  and  also  the  need  for  care. 
The  witnesses  for  the  plaintiff  described  with  much 
detail  the  efforts  which  were  made,  and  the  evi- 
dence as  a  whole  reasonably  admitted  of  no  other 
conclusion  than  that  the  efforts  were  timely,  well 
directed  and  persistent.  Many  bids  were  received, 
but  almost  all  were  so  low  that  their  acceptance 
would  have  meant  a  great  sacrifice.  The  defendant 
was  notified  of  the  purpose  to  resell,  but  made  no 
effort  to  advance  it  in  point  of  time  or  to  bring  in 
a  purchaser  at  an  acceptable  price.    Considering  the 


state  of  the  market,  the  outcome  appears  to  have 
justified  both  the  time  and  care  taken  by  the  plain- 
tiff." 

To  the  same  effect  see  the  Obrecht  case  (main  brief,  pp. 
18-20). 

Appellee's  brief  will  be  searched  in  vain  for  any 
statement  supported  by  record  reference  offering  any 
justification  for  a  lapse  of  almost  three  months  between 
the  date  of  the  breach  and  the  date  of  the  resale.  It  is 
clear,  as  a  matter  of  law,  under  the  cases  cited,  both  by 
appellant  and  by  appellee,  that  in  the  absence  of  some 
such  evidence,  a  verdict  cannot  be  based  upon  the  price 
realized  on  a  resale. 


POINT  II 

The  Evidence  Regarding  Market  and  Market  Prices 

Between  the  Date  of  the  Breach  in  March  and  the 

Date  of  the  Resales  Commencing  in  June 

Although  it  is  not  offered  as  a  justification  for  ap- 
pellee's delay  in  making  these  resales,  it  is  true  that  if 
the  resales  had  been  made  at  prices  as  high  as  the  mar- 
ket prices  prevailing  during  a  reasonable  period  following 
the  date  of  the  breach,  that  fact  would  be  evidence  of 
appellee's  good  faith  and  diligence  in  minimizing  dam- 
ages (cf.  p.  12).  Therefore,  in  order  to  justify  a  verdict 
based  upon  the  resale  price  rather  than  the  market  price, 
it  was  incumbent  upon  appellee  to  offer  such  evidence. 
Frankel  v.  Foreman  &  Clark,  33  Fed.  (2d)  83,  2  Cir. 
(1929)   (main  brief,  pp.  22-23).    Without  such  evidence 


the  market  price  (main  brief,  Point  I),  not  appellee's 
resales  (main  brief,  Point  II),  is  the  measure  of  his  re- 
covery. 

Accordingly  it  is  only  natural  that  evidence  of  what 
the  market  was  during  the  period  between  the  breach 
in  March  and  the  resale  in  June  should  have  been  intro- 
duced by  appellee  (cf.  pp.  5,  6,  13).  Appellee's  misfor- 
tune is  that  this  evidence  of  a  market  at  and  following 
the  date  of  breach  establishes  a  market  price  higher  than 
the  amount  realized  on  the  resales,  thereby  discrediting 
his  own  testimony  regarding  his  alleged  attempts  to  re- 
sell this  lumber  prior  to  June  (pp.  4,  13-14).  It  was  not 
necessary,  therefore,  for  appellant  to  dispute  appellee's 
testimony  on  that  point,  or  to  offer  evidence  thereon. 
That  burden  was  discharged  by  appellee. 

Appellee  offered  in  evidence  copies  of  Crow's  Price 
Reporter  for  the  period  from  March  19th  on  (Ex.  A-4). 
Those  publications  show  that  for  a  period  of  at  least  six 
weeks  following  the  breach,  the  market  price  was  in  ex- 
cess of  the  contract  price  of  this  lumber  (main  brief, 
p.  4). 

Appellee  dismisses  these  quotations  from  Crow  in 
favor  of  the  testimony  of  the  "disinterested"*  witness  (p. 
5)  Barr,  who  stated  that  the  price  of  rough  cants  in  May 
and  June  would  run  from  twenty-five  to  thirty-five  dol- 
lars and  rough  boards  and  dimension  lumber  five  dollars 
more  (R.  108-110).  The  price  reported  by  Crow  which 
Barr  said  "is  based  on  information  obtained  from  (Bu- 
coda)   and  from  other  mills  like  yours"    (R.    Ill)   was 


*Barr  was  an  employee  of  Bucoda,  the  firm  to  which  Feak  sold  this  very 
lumber  (R.  107). 


far  higher  both  in  t±ie  category  "Rough  Green  Plank  & 
Small  Timbers"  and  "Rough  for  Remilling".  Investi- 
gation of  this  apparent  discrepancy  between  Barr's 
testimony  and  Crow's  price  quotations  was  cut  off  by 
the  Court  (R.  Ill)  and  the  Court  itself  observed  as  to 
a  question  asked  Barr  about  prices  during  April:  "[It] 
is  almost  self  evident  that  the  witness  can't  remember" 
(R.  122). 

Thus,  there  is  no  evidence  whatever  regarding  the 
market  price  of  this  type  of  lumber  in  April  other  than 
Crow's  Price  Reporter,  and  no  credible  evidence  other 
than  Crow's  regarding  market  prices  in  May  and  June. 
The  "explanation"  by  Mr.  Barr  quoted  in  appellee's 
brief  (p.  6,  see  also  pp.  10-12)  that  Crow's  prices  are 
"correct  for  specified  lengths"  but  not  for  random 
lengths  is  directly  contrary  to  the  facts.  The  fact  that 
Crow's  quotations  are  for  random  lengths  and  widths 
is  demonstrated  by  Crow's  repeated  explicit  reference  to 
"specified  lengths"  when  that  is  what  the  price  quoted 
applies  to  (expressio  unius,  exclusio  alterius). 

One  thing  the  witness  Barr  did  state  unequivocally: 

"Q.  But  whether  that  lumber  can  be  disposed  of 
to  a  local  buyer,  certainly  those  quotations  indicate 
that  it  could  be  disposed  of  on  the  West  Coast  at 
the  prices  in  these  specified  lengths? 

A.  Yes,  sir. 

Q.  And  that  is  true  of  all  the  other  information 
contained  in  here? 

A.  It  is  close."  (R.  113) 

Furthermore,    the    appellee    himself    testified    about 
Crow's  quotations: 
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"Q.  Those  figures  indicate  the  market  during 
those  respective  periods,  do  they  not  Mr.  Feak? 

A.  They  indicate  a  falHng  market;  yes. 

Q.  Whether  it  was  rising  or  falling,  those  were 
the  prices  at  which  transactions  occurred  during 
that  time,  weren't  they? 

A.   I  assume  so."  (R.  101) 

Thus,  in  this  aspect,  at  least,  the  instant  case  resembles 
those  "cited  by  appellant  *  *  *  where  the  uncontradicted 
evidence  established  a  higher  market  than  the  resale 
price  and  also  established  the  fact  that  such  higher  price 
could  have  been  obtained."  (p.  10). 

Crow's  price  quotations  make  it  apparent  that  $32.50 
a  thousand  was  not  a  fair  price  for  this  lumber  (p.  5) 
even  at  the  time  appellee  sold  it.  It  certainly  is  far  be- 
low what  could  have  been  realized  during  a  reasonable 
period  following  the  breach  for  cants,  or,  at  any  time, 
for  boards  and  dimension  lumber  of  grade  #3  and  bet- 
ter of  random  lengths. 

Here,  as  elsewhere,  appellee  runs  afoul  of  the  record. 
He  says  (p.  4,  see  also  pp.  5,  9) :  "As  is  correctly  stated 
in  appellant's  brief  (page  3)  most  of  the  lumber  was 
sold  at  a  price  of  forty  dollars  per  thousand."  The  Court 
can  examine  page  3  of  appellant's  brief,  as  we  did,  but 
nowhere  will  it  find  such  a  statement  because  the  state- 
ment is  not  true.  And  it  would  not  be  true  even  though, 
by  inadvertence,  it  did  appear  in  appellant's  main  brief. 
Appellee's  very  first  sale  of  232,078  feet  in  one  batch  on 
June  9th  (R.  124)  for  thirty-three  dollars  a  thousand  con- 
stituted more  than  half  of  all  the  lumber  here  in  question. 

It  is  true  that  most  of  the  sales  (but  not  most  of  the 
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lumber  sold)  were  at  $40.00  a  thousand.  But  two  in- 
dividual sales,  tlie  one  of  June  9th  of  232,000  feet  at 
$33.00  a  thousand  and  the  one  of  64,000  feet  to  Bucoda 
Lumber  Company  at  $32.50  a  thousand,  together  ac- 
count for  almost  all  of  appellee's  alleged  loss  outside  of 
the  hauling  item.  It  is  submitted  that  this  circumstance 
by  itself  raises  a  question  as  to  appellee's  diligence  and 
good  faith  (R.  104).  Certainly,  in  the  context  of  this  rec- 
ord, these  two  sales  are  not  entitled  to  be  taken  at  face 
value  without  some  explanation.  The  record  contains 
none,  unless  it  be  appellee's  assertion  (p.  10)  that  the 
lumber  he  "resold"  graded  as  low  as  number  4.  As  usual, 
his  statement  is  not  supported  by  any  reference  to  the 
record.  If  true,  however,  it  may  explain  why  appellee  was 
not  able  to  resell  at  the  contract  price  (p.  8) ;  and  it  cer- 
tainly explains  why  the  amount  he  realized  is  not  a 
measure  of  his  recovery. 

By  his  own  testimony,  this  lumber  was  supposed  to 
be  of  the  same  grades  "as  formerly  shipped"  (R.  66,  118). 
The  twenty-six  invoices  (Ex.  4  A-Z,  R.  3)  which  covered 
the  lumber  "formerly  shipped"  show  grades  in  each  in- 
stance ;  and  in  no  instance  is  there  any  grade  below  num- 
ber 2.  That  portion  of  the  stenographic  transcript  of 
Peak's  testimony  which,  although  part  of  the  record  be- 
fore this  Court  (R.  56),  was  not  printed,  is  full  of  testi- 
mony showing  that  the  lumber  was  sold  on  grade  (p.  12, 
lines  17-22,  p.  13,  line  20,  pp.  56-73  of  stenographic  tran- 
script of  Peak's  testimony).  Thus,  Peak's  own  testimony 
gives  the  lie  to  his  assertion  that  (p.  2)  "the  contract  did 
not  call  for  any  particular  grades".  Rather  than  provid- 
ing a  justification  for  the  low  price  realized  on  the  resale, 
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appellee's  assertion  (p.  13)  "that  this  was  ungraded  lum- 
ber" shows,  beyond  any  possibility  of  dispute,  that  the 
verdict  based  upon  the  prices  alleged  to  have  been  realized 
on  these  alleged  "resales"  cannot  be  allowed  to  stand 
because  the  lumber  did  not  conform  to  the  contract. 


POINT  in 

Appellee^s  Discussion  of  the  Authorities 

As  we  stated  at  the  outset,  there  appears  to  be  com- 
plete agreement  between  appellant  and  appellee  upon 
the  basic  proposition  of  law.  In  addition  to  the  language 
quoted  on  page  1  supra  from  page  17  of  appellee's  brief, 
he  reiterates  the  proposition  on  page  21  of  his  brief 
"that  H  ordinary  diligence  is  shown,  it  is  sufficient  for 
the  seller  to  prove  the  price  received  at  the  resale."  Since 
it  is  clearly  demonstrated  by  this  record  that  ordinary 
diligence  is  not  shown,  we  deem  it  unnecessary  to  com- 
ment on  appellee's  discussion  of  the  Washington  cases 
(pp.  19-24). 

However,  special  attention  should  be  paid  to  appel- 
lee's discussion  (pp.  25-30)  of  the  other  cases  cited  in  ap- 
pellant's main  brief,  particularly  (p.  27)  the  Derami  case. 
Throughout  his  discussion  of  the  authorities,  as  through- 
out the  discussion  of  the  evidence,  appellee  persistently 
slurs  over  the  important  qualifying  clause,  "if  diligence 
was  shown".  This  is  strikingly  illustrated  on  page  28  of 
appellee's  brief:  In  the  first  paragraph,  the  qualifying 
clause  is  "if  diligence  was  shown";  in  the  second,  "the 
seller  having  used  due  diligence";  and  the  third,  "if  the 
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resale  was  fairly  conducted".  The  same  qualifying  lan- 
guage appears  in  the  discussion  of  every  case  from  page 
27  on;  and  the  reference  to  the  A.  B.  Small  cases  in  ap- 
pellee's discussion  of  the  Derami  case  shows  that  even 
those  cases  propound  "the  question  of  whether  or  not 
reasonable  diligence  was  shown"  (p.  27)  by  the  seller. 

Thus,  we  are  brought  back  to  appellant's  basic 
argument,  which  is  that  the  record  is  totally  devoid  of 
any  evidence  of  reasonable  diligence  on  the  part  of  the 
appellee  in  making  these  resales.  Whatever  evidence 
there  is  in  the  record  on  that  subject  indicates  a  wanton 
lack  of  diligence.  It  follows,  as  a  matter  of  law,  that 
the  record  does  not  support  the  verdict,  and  the  judg- 
ment entered  thereon  must  be  reversed  and  the  judgment 
reduced  to  a  nominal  sum  or  a  new  trial  ordered  to 
establish  the  amount  of  appellee's  recoverable  loss,  if  any. 

Respectfully  submitted, 

Justin  N.  Reinhardt, 
Attorney  for  Appellant. 


